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FEDERAL  TRADE  COMMISSION  PROCEDURES 


WEDNESDAY,  MARCH   13,   1974 

House  of  Representatives, 
Special  Subcommittee  on  Investigations, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C. 

The  subcommittee  met  at  10  a.m.,  pursuant  to  call,  in  room  2322, 
Eayburn  House  Office  Building,  Hon.  Harley  O.  Staggers,  chairman, 
presiding. 

Present:  Representatives  Staggers,  Pickle,  Devine,  and  Lent. 

The  Chairman.  The  committee  will  come  to  order. 

The  Chair  will  make  a  short  statement  before  we  get  started. 

Before  we  hear  from  Chairman  Engman  this  morning,  I  would 
like  to  set  forth  the  jurisdiction  of  this  subcommittee  and  the  legisla- 
tive purpose  of  this  hearing. 

Rule  11  of  the  House  of  Representatives  charges  the  Committee  on 
Interstate  and  Foreign  Commerce  with  responsibility  for  legislation 
involving  interstate  commerce  generally.  The  same  rule  also  requires 
that  we  maintain  a  continuous  review  of  the  laws  within  our  juris- 
diction. Furthermore,  it  requires  the  same  kind  of  continuous  review 
as  to  how  those  laws  are  being  administered. 

Unless  there  is  objection,  and  in  the  interest  of  saving  time,  I  will 
direct  that  the  relevant  portions  of  House  Rule  11  be  inserted  in  the 
record  at  this  point.  Chairman  Engman  has  been  supplied  with  a 
copy  of  the  rule  as  well  as  the  text  of  House  Resolution  182,  from 
which  the  subcommittee  derives  its  investigatory  authority. 

[The  documents  referred  to  follow :] 

SELECTED  PROVISIONS  OF  THE  RULES  OF  THE  HOUSE  OF  REPRE- 
SENTATIVES APPLICABLE  TO  SUBCOMMITTEE  ACTIVITIES 


Rule  XI.  Powers  and  Duties  of  Committees 

All  proposed  legislation,  messages,  petitions,  memorials,  and  other  matters 
relating  to  the  subject  listed  under  the  standing  committees  named  below  shall 
be  referred  to  such  committees  respectively : 

•  ♦♦♦♦** 

12.  Committee  on  Interstate  and  Foreign  Commerce. 

(a)  Interstate  and  foreign  commerce  generally. 

(b)  Civil  aeronautics. 

(c)  Inland  waterways. 

(d)  Interstate  oil  compacts  and  petroleum  and  natural  gas,  except  on  the 
public  lands. 

(e)  Public  health  and  quarantine. 

(f )  Railroad  labor  and  railroad  retirement  and  unemployment,  except  revenue 
measures  relating  thereto. 

(g)  Regulation  of  interstate  and  foreign  communications. 

(1) 


(h)  Regulation  of  interstate  and  foreign  transportation,  except  transporta- 
tion by  water  not  subject  to  the  jurisdiction  of  the  Interstate  Commerce 
Commission. 

(i)  Regulation  of  interstate  transmission  of  power,  except  the  installation  of 
connections  between  Government  water-power  projects. 

(j)  Securities  and  exchanges. 

(k)  Weather  Bureau. 
*«***♦* 

(27).  (a)  The  Rules  of  the  House  are  the  rules  of  its  committees  and  subcom- 
mittees so  far  as  applicable,  except  that  a  motion  to  recess  from  day-to-day 
is  a  motion  of  high  privilege  in  committees  and  subcommittees.  Committees 
shall  adopt  written  rules  not  inconsistent  with  the  Rules  of  the  House  and  those 
rules  shall  be  binding  on  each  subcommittee  of  that  committee.  Each  subcom- 
mittee of  a  committee  is  a  part  of  that  committee  and  is  subject  to  the  authority 
and  direction  of  that  committee. 

(b)  Each  committee  shall  keep  a  complete  record  of  all  committee  action. 
Such  record  shall  include  a  record  of  the  votes  on  any  question  on  which  a 
record  vote  is  demanded.  The  result  of  each  rollcall  vote  in  any  meeting  of  any 
committee  shall  be  made  available  by  that  committee  for  inspection  by  the 
public  at  reasonable  times  in  the  offices  of  that  committee.  Information  so  avail- 
able for  public  inspection  shall  include  a  description  of  the  amendment,  motion, 
order,  or  other  proposition  and  the  name  of  each  Member  voting  for  and  each 
Member  voting  against  such  amendment,  motion,  order,  or  proposition,  and 
whether  by  proxy  or  in  person,  and  the  names  of  those  Members  present  but 
not  voting.  Witli  respect  to  each  record  vote  by  any  committee  on  each  motion 
to  report  any  bill  or  resolution  of  a  public  character,  the  total  number  of  votes 
cast  for,  and  the  total  number  of  votes  cast  against,  the  reporting  of  such  bill 
or  resolution  shall  be  included  in  the  committee  report. 

(c)  All  committee  hearings,  records,  data,  charts,  and  files  shall  be  kept 
separate  and  distinct  from  the  congressional  ofBce  records  of  the  Member  serving 
as  chairman  of  the  committee ;  and  such  records  shall  be  the  property  of  the 
House  and  all  Members  of  the  House  shall  have  access  to  such  records.  Each 
committee  is  authorized  to  have  printed  and  bound  testimony  and  other  data 
presented  at  hearings  held  by  the  committee. 

(d)(1)  It  shall  be  the  duty  of  the  chairman  of  each  committee  to  report  or 
cause  to  be  reported  promptly  to  the  House  any  measure  approved  by  his  com- 
mittee and  to  take  or  cause  to  be  taken  necessary  steps  to  bring  the  matter  to  a 
vote. 

(2)  In  any  event,  the  report  of  any  committee  on  a  measure  which  has  been 
approved  by  the  committee  shall  be  filed  within  7  calendar  days  (exclusive  of 
days  on  which  the  House  is  not  in  session)  after  the  day  on  which  there  has  been 
filed  with  the  clerk  of  the  committee  a  written  request,  signed  by  a  majority  of 
the  members  of  the  committee,  for  the  reporting  of  that  measure.  Upon  the  filing 
of  any  such  request,  the  clerk  of  the  committee  shall  transmit  immediately  to  the 
chairman  of  the  committee  notice  of  the  filing  of  that  request.  This  subparagraph 
does  not  apply  to  a  report  of  the  Committee  on  Rules  with  respect  to  the  rules, 
joint  rules,  or  order  of  business  of  the  House  or  to  the  reporting  of  a  resolution 
of  inquiry  addressed  to  the  head  of  an  executive  department. 

(3)  If,  at  the  time  of  approval  of  any  measure  or  matter  by  any  committee 
(except  the  Committee  on  Rules)  any  memlior  of  the  committee,  gives  notice  of 

intention  to  file  supplemental,  minority,  or  additional  views,  that  member  shall 
be  entitled  to  not  less  than  3  calendar  days  (excluding  Saturdays,  Sundays,  and 
legal  holidays),  in  which  to  file  such  views,  in  writing  and  signed  by  that  mem- 
ber, with  the  clerk  of  the  committee.  All  such  views  so  filed  by  one  or  more 
memliors  of  the  committee  shall  be  included  within,  and  shall  be  a  part  of.  the 
report  filed  by  the  committee  with  respect  to  that  measure  or  matter.  The  report 
of  the  Committee  upon  that  measure  or  matter  shall  be  printed  in  a  single  volume 
which — • 

(A)  shall  include  all  supplemental,  minority,  or  additional  views  which 

have  been  submitted  by  the  time  of  the  filing  of  the  report,  and 

(R)   shall  bear  upon  its  cover  a  recital  that  supplemental,  minority,  or 

additional  views  are  included  as  part  of  the  report. 
This  paragraph  does  not  preclude — 

(i)   the  immediate  filing  or  printing  of  a  committee  report  unless  timely 

request  for  the  opportunity  to  file  supplemental,  minority,  or  additional  views 

has  been  made  as  provided  by  this  subparagraph  ;  or 


(ii)  the  filing  by  any  such  committee  of  any  supplemental  report  upon 
any  measure  or  matter  which  may  be  required  for  the  correction  of  any 
technical  error  in  a  previous  report  made  by  that  committee  upon  that 
measure  or  matter. 

(4)  A  measure  or  matter  reported  by  any  committee  (except  the  Committee 
on  Appropriations,  the  Committee  on  House  Administration,  the  Committee  on 
Rules,  and  the  Committee  on  Standards  of  Official  Conduct)  shall  not  be  con- 
sidered in  the  House  unless  the  report  of  that  committee  upon  that  measure 
or  matter  has  been  available  to  the  Members  of  the  House  for  at  least  3  calendar 
days  (excluding  Saturdays,  Sundays,  and  legal  holidays)  prior  to  the  considera- 
tion of  that  measure  or  matter  in  the  House.  If  hearings  have  been  held  on 
any  such  measure  or  matter  so  reported,  the  committee  reporting  the  measure  or 
matter  shall  make  every  reasonable  effort  to  have  such  hearings  printed  and 
available  for  distribution  to  the  Members  of  the  House  prior  to  the  consideration 
of  such  measure  or  matter  in  the  House.  This  subparagraph  shall  not  apply  to — 

(A)  any  measure  for  the  declaration  of  war,  or  the  declaration  of  a 
national  emergency,  by  the  Congress ;  and 

(B)  any  executive  decision,  determination,  or  action  which  would  become, 
or  continue  to  be,  effective  unless  disapproved  or  otherwise  invalidated  by 
one  or  both  Houses  of  Congress. 

(5)  If,  w'ithin  7  calendar  days  after  a  measure  has,  by  resolution,  been  made 
in  order  for  consideration  by  the  House,  no  motion  has  been  offered  that  the 
House  consider  that  measure,  the  Speaker  may,  in  his  discretion,  recognize  any 
member  of  the  committee  which  reported  that  measure  to  offer  a  motion  that 
the  House  shall  consider  that  measure,  if  that  committee  has  duty  authorized 
that  member  to  offer  that  motion. 

(e)  No  measure  or  recommendation  shall  be  reported  from  any  committee 
unless  a  majority  of  the  committee  were  actually  present.  No  vote  by  any  mem- 
ber of  any  committee  with  respect  to  any  measure  or  matter  may  be  cast  by 
proxy  unless  such  committee,  by  written  rule  adopted  by  the  committee,  permits 
voting  by  proxy  and  requires  that  the  proxy  authorization  shall  be  in  writing, 
shall  designate  the  person  who  is  to  execute  the  proxy  authorization,  and  .shall 
be  limited  to  a  specific  measure  or  matter  and  any  amendments  or  motions  per- 
taining thereto. 

(f)  (1)  Each  committee  of  the  House  (except  the  Committee  on  Rules)  shall 
make  public  announcement  of  the  date,  place,  and  subject  matter  of  any  hearing 
to  be  conducted  by  the  committee  on  any  measure  or  matter  at  least  1  week 
before  the  commencement  of  that  hearing,  unless  the  committee  determines  that 
there  is  good  cause  to  begin  such  hearing  at  an  earlier  date.  If  the  committee 
makes  that  determination,  the  committee  shall  make  such  public  announcement 
at  the  earliest  possible  date.  Such  public  announcement  also  shall  be  published 
in  the  Daily  Digest  portion  of  the  Congressional  Record  as  soon  as  possible  after 
such  public  announcement  is  made  by  the  committee. 

(2)  Each  hearing  conducted  by  each  committee  or  subcommittee  thereof  shall 
be  open  to  the  public  except  when  the  committee  or  subcommittee,  in  open  ses- 
sion and  with  a  quorum  present,  determines  by  rollcall  vote  that  all  or  part  of 
the  remainder  of  that  hearing  shall  be  closed  to  the  public  because  disclosure 
of  testimony,  evidence,  or  other  matters  to  be  considered  would  endanger  the 
national  security  or  would  violate  any  law  or  rule  of  the  House  of  Representa- 
tives. 

(3)  Each  committee  shall  require,  so  far  as  practicable,  each  witness  who  is 
to  appear  before  it  to  file  with  the  committee,  in  advance  of  his  appearance,  a 
written  statement  of  his  proposed  testimony  and  to  limit  his  oral  presentation 
at  his  appearance  to  a  brief  summary  of  his  argument. 

(4)  "Whenever  any  hearing  is  conducted  by  any  committee  upon  any  measure 
or  matter,  the  minority  party  members  on  the  committee  shall  be  entitled,  upon 
request  to  the  chairman  by  a  majority  of  those  minority  party  members  before 
the  completion  of  such  hearing,  to  call  witnesses  selected  by  the  minority  to 
testify  with  respect  to  that  measure  or  matter  during  at  least  1  day  of  hearing 
thereon. 

(5)  Xo  point  of  order  shall  lie  with  respect  to  any  measure  reported  by  any 
committee  on  the  ground  that  hearings  upon  siich  measure  were  not  conductetd 
in  accordance  with  the  provisions  of  this  clause:  except  that  a  point  of  order 
on  that  ground  may  be  made  by  any  member  of  the  committee  which  has  re- 
ported the  measure  if,  in  the  committee,  such  point  of  order  was  (A)  timely 
made  and  (B)  improperly  overruled  or  not  properlv  considered. 

(6)  *  *  * 


is)  *  *  * 

(h)  Each  committee  may  fix  the  number  of  its  members  to  constitute  a  quorum 
for  taking  testimony  and  receiving  evidence,  which  shall  be  not  less  than  two. 

(i)  The  chairman  at  an  investigative  hearing  shall  announce  in  an  opening 
statement  the  subject  of  the  investigation. 

(j)  A  copy  of  the  committee  rules,  if  any,  and  this  clause  of  this  rule  shall  be 
made  available  to  the  witness. 

(k)  Witnesses  at  investigative  hearings  may  be  accompanied  by  their  own 
counsel  for  the  purpose  of  advising  them  concerning  their  constitutional  rights. 

(1)  The  chairman  may  punish  breaches  of  order  and  decorum,  and  of  profes- 
sional ethics  on  the  part  of  counsel,  by  censure  and  exclusion  from  the  hearings ; 
and  the  committee  may  cite  the  offender  to  the  House  for  contempt. 

(m)  If  the  committee  determines  that  evidence  or  testimony  at  an  investiga- 
tive hearing  may  tend  to  defame,  degrade,  or  incriminate  any  person,  it  shall — 

(1)  receive  such  evidence  or  testimony  in  executive  session ; 

(2)  afford  such  person  an  opportunity  voluntarily  to  appear  as  a  witness ; 
and 

(3)  receive  and  dispose  of  requests  from  such  person  to  subpena  addi- 
tional witnesses. 

(n)  Except  as  provided  in  paragraph  (m),  the  chairman  shall  receive  and  the 
committee  shall  dispose  of  requests  to  subpena  additional  witnesses. 

(o)  No  evidence  or  testimony  taken  in  executive  session  may  be  released  or 
used  in  public  sessions  without  the  consent  of  the  committee. 

(p)  In  the  discretion  of  the  committee,  witnesses  may  submit  brief  and  perti- 
nent sworn  statements  in  writing  for  inclusion  in  the  record.  The  committee  is 
the  sole  judge  of  the  pertinency  of  testimony  and  evidence  adduced  at  its  hearing. 

(q)  Upon  payment  of  the  cost  thereof,  a  witness  may  obtain  a  transcript  copy 
of  his  testimony  given  at  a  public  session  or,  if  given  at  executive  session,  when 
authorized  by  the  committee. 

♦  *♦♦•** 

28.   (a)   In  order  to  assist  the  House  in — 

(1)  its  analysis,  appraisal,  and  evaluation  of  the  application,  administra- 
tion, and  execution  of  the  laws  enacted  by  the  Congress,  and 

(2)  its  formulation,  consideration,  and  enactment  of  such  modifications  of 
or  changes  in  those  laws,  and  of  such  additional  legislation,  as  may  be  neces- 
sary or  appropriate, 

each  standing  committee  shall  review  and  study,  on  a  continuing  basis,  the  appli- 
cation, administration,  and  execution  of  those  laws,  or  parts  of  laws,  the  subject 
matter  of  which  is  within  the  jurisdiction  of  that  committee. 

(b)  Each  standing  committee  shall  submit  to  the  House,  not  later  than  Janu- 
ary 2  of  each  odd-numbered  year  beginning  on  or  after  January  1,  1973,  a  report 
on  the  activities  of  that  committee  under  this  clause  during  the  Congress  ending 
at  noon  on  January  3  of  such  year. 

(c)  The  preceding  provisions  of  this  clause  do  not  apply  to  the  Committee  on 
Appropriations,  the  Committee  on  House  Administration,  the  Committee  on 
Rules,  and  the  Committee  on  Standards  of  Official  Conduct. 

(d)  Each  standing  committee  of  the  House  shall,  in  its  consideration  of  all 
bills  and  joint  resolutions  of  a  public  character  within  its  jurisdiction,  endeavor 
to  insure  that — 

(1)  all  continuing  programs  of  the  Federal  Government,  and  of  the 
government  of  the  District  of  Columbia,  within  the  jurisdiction  of  that 
committee,  are  designed  ;  and 

(2)  all  continuing  activities  of  Government  agencies,  within  the  juris- 
diction of  that  committee,  are  carried  on  ; 

so  that,  to  the  extent  consistent  with  the  nature,  requirements,  and  objectives 
of  those  programs  and  activities,  appropriations  therefor  will  be  made  annually. 
For  the  purposes  of  this  paragraph,  a  Government  agency  Includes  the  orga- 
nizational units  of  government  listed  in  paragraph  (d)  of  clause  7  of  rule  XIII. 

(e)  Each  standing  committee  of  the  House  shall  review,  from  time  to  time, 
each  continuing  program  within  its  jurisdiction  for  which  appropriations  are  not 
made  annually  in  order  to  ascertain  whether  such  program  could  be  modified  so 
that  appropriations  therefor  would  be  made  annually. 
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H.  RES.  182,  93D  CONG.,  1ST  SESS. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  31,  1973 

Mr.  Staggers  submitted  the  following  resolution ;  which  was 
referred  to  the  Committee  on  Rules 

February  20.  1973 

Reported  with  an  amendment,  referred  to  the  House 
Calendar,  and  ordered  to  be  printed 

February  21,  1973 

Considered,  amended,  and  agreed  to 


RESOLUTION 


Resolved,  That,  effective  January  3,  1973,  the  Committee  on  Interstate  and 
Foreign  Commerce,  acting  as  a  whole  or  by  subcommittee,  is  authorized  to 
conduct  full  and  complete  studies  and  investigations  and  make  inquiries  within 
its  jurisdiction  as  set  forth  in  clause  12  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives.  However,  the  committee  shall  not  undertake  any  investiga- 
tion of  any  subject  which  is  being  investigated  for  the  same  purpose  by  any  other 
committee  of  the  House. 

Sec.  2.  (a)  For  the  purpose  of  making  such  investigations  and  studies,  tlie 
committee  or  any  such  subcommittee  thereof  is  authorized  to  sit  and  act,  subject 
to  clause  31  of  rule  XI  of  the  Rules  of  the  House  of  Representatives,  during  the 
present  Congress  at  such  times  and  places  within  or  without  the  United  States, 
whether  the  House  is  meeting,  has  recessed,  or  has  adjourned,  and  to  hold  such 
hearings  and  require,  by  svibpena  or  otherwise,  the  attendance  and  testimony 
of  such  witnesses  and  the  production  of  such  books,  records,  correspondence, 
memorandums,  papers,  and  documents,  as  it  deems  necessary,  Subpenas  may  be 
issued  over  tlie  signature  of  the  chairman  of  the  committee  or  any  member 
designated  by  him  and  may  be  served  by  any  person  designated  by  snch  chairman 
or  member.  The  chairman  of  the  committee,  or  any  member  designated  by  him, 
may  administer  oaths  to  any  witness. 

(b)  Pursuant  to  clause  28  of  rule  XI  of  the  Rules  of  the  House  of  Repre- 
sentatives, the  committee  shall  submit  to  the  House,  not  later  than  January  2, 
1975,  a  report  on  the  activities  of  that  committee  during  the  Congress  ending 
at  noon  on  January  3, 197.5. 

Sec.  3.  (a)  Funds  authorized  are  for  expenses  incurred  in  the  committee's 
activities  within  the  United  States ;  however,  local  currencies  owned  by  the 
United  States  shall  be  made  available  to  the  Committee  on  Interstate  and  For- 
eign Commerce  of  the  House  of  Representatives  and  employees  engaged  in  carry- 
ing out  their  official  duties  for  the  purpose  of  carrying  out  the  committee's 
authority,  as  set  forth  in  this  resolution,  to  travel  outside  the  United  States.  In 
addition  to  any  other  condition  that  may  be  applicable  with  respect  to  the  use  of 
local  currencies  owned  by  the  United  States  by  members  and  employees  of  the 
committee,  the  following  conditions  shall  apply  with  respect  to  their  use  of  such 
currencies : 

(1)  No  member  or  employee  of  such  committee  shall  receive  or  expend 
local  currencies  for  subsistence  in  any  coimtry  at  a  rate  in  excess  of  the 
maximum  per  diem  rate  set  forth  in  section  502(b)  of  the  Mutual  Security 
Act  of  1954  (22  U.S.C.  1754). 

(2)  No  member  or  employee  of  such  committee  shall  receive  or  expend  an 
amount  of  local  currencies  for  transportation  in  excess  of  actual  transporta- 
tion costs. 

(3)  No  appropriated  funds  shall  be  expended  for  the  purpose  of  defraying 
expenses  of  members  of  such  committee  or  its  employees  in  any  country 
where  local  currencies  are  available  for  this  purpose. 
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(4)  Each  member  or  employee  of  such  committee  shall  make  to  the  chair- 
man of  such  committee  an  itemized  report  showing  the  number  of  days 
visited  in  each  country  whose  local  currencies  were  spent,  the  amount  of  per 
diem  furnished,  and  the  cost  of  transportation  if  furnished  by  public  carrier, 
or  if  such  transportation  is  furnished  by  an  a.sency  of  the  United  States 
Government,  the  cost  of  such  transportation,  and  the  identification  of  the 
agency.  All  such  individual  reports  shall  be  filed  by  the  chairman  with  the 
Committee  on  House  Administration  and  shall  be  open  to  public  inspection, 
(b)  Amounts  of  per  diem  shall  not  be  furnished  for  a  period  of  time  in  any 

country  if  per  diem  has  been  furnished  for  the  same  period  of  time  in  any  other 

country,  irrespective  of  differences  in  time  zones. 

The.  Chairman.  As  part  of  our  legislative  oversight  responsibilities 
we  try  to  maintain  an  ongoing  review  of  the  regulatory  agencies  under 
our  jurisdiction.  These  agencies  were  established  by  the  Congress  to 
conduct  the  public's  business.  They  were  intended  to  operate  inde- 
pendently, with  authority  delegated  to  them  by  the  Congress. 

The  FTC  is  one  of  the  most  important  agencies  under  our  jurisdic- 
tion. Whereas  other  ngencies  have  responsibilities  Vv'hich  center  on 
specific  industries,  such  as  the  airline  and  securities  industries,  the 
FTC's  responsibilities  cut  across  all  industries  and  businesses  dealing 
in  interstate  and  foreign  commerce.  Tlie  operations  of  all  of  the  agen- 
cies have  a  direct  impact  on  the  lives  of  our  citizens.  This  is  especially 
true  of  the  operations  of  the  Federal  Trade  Commission. 

Congress  created  the  FTC  to  protect  the  public— consumers  and 
businessmen  alike — against  abuses  caused  by  unfair  competition  and 
unfair  and  deceptive  business  practices.  The  Commission  has  the 
power,  not  only  to  prevent  false  and  misleading  advertising,  but  to 
require  that  appropriate  affirmative  disclosures  be  made  to  the  public 
concerning  the  products  and  services  offered  for  sale  in  interstate 
commerce. 

We  in  the  Congress,  and  in  this  comimittee,  look  to  the  FTC — and 
all  the  agencies — as  valuable  sources  of  information  and.  expertise.  If 
present  laws  are  not  adequate  to  do  the  job  intended  for  them,  we  want 
to  know  that.  If  proposed  legislation  is  not  in  the  joublic  interest,  we 
want  to  know  that,  too.  Furthermore,  when  we  direct  questions  to  an 
agency,  such  as  the  FTC,  seeking  to  obtain  information  as  to  how  the 
public  business  is  being  conducted,  we  want  responsive  and  timely 
answers  to  those  questions  so  that  we  can  fulfill  our  own  responsi- 
bilities. 

This  leads  me  to  the  matters  at  hand. 

On  November  8,  1973,  I  wrote  to  Chairman  Engman,  and  to  the 
heads  of  nine  other  agencies  and  departments,  requesting  comments  on 
three  bills  which  have  been  referred  to  the  Commerce  Committee : 
H.K.  6962,  ILK.  4036,  and  lI.E.  3255.  I  requested  that  these  comments 
be  in  our  hands  bv  December  14,  1973.  These  bills  are  comprehensive 
measures  designed  to  protect  the  independence  of  the  adm.inistrative 
agencies.  This  particular  subcommittee  is  not  charged  with  the 
resDonsibility  for  considering  these  particular  bills ;  our  responsibility 
is  in  conductino;  legislative  oversight  inquiries  into  existing  law  and 
existing  administration.  But,  since  the  issues  raised  in  these  bills  have 
a  direct  bearing  on  our  legislative  oversight  concerns,  I  requested 
these  agency  comments  be  supplied  to  the  subcommittee. 

With  the  exception  of  tlie  FTC,  all  addressees  replied  to  the  afore- 
mentioned request  by  the  first  week  in  January.  Not  only  did  we  not 
receive  the  comments  of  your  agency,  ISfr.  Engman,  but  we  did  not 
even  receive  an  acknowledgment  to  the  November  8  letter. 


On  December  19,  1073,  I  sent  you  a  second  letter  reminding  yon  of 
our  request  and  askino-  that  your  response  be  forwarded  at  tlic  earliest 
possible  opportunity.  When  we  received  no  reply  to  this  letter,  I  sent 
a  third  letter,  dated  January  14,  1974,  once  again  asking  for  your 
cooperation. 

This  letter,  too,  went  unanswered.  On  February  21, 1  wrote  you  con- 
cerning this  and  other  matters  wherein  the  Commission  had  been  less 
than  responsive,  and  invited  you  to  this  hearing.  You  called  me  the 
following  day  and  assured  nie  the  materials  Avould  be  forthcoming. 
We  still  have  not  received  the  comments  of  your  agency  on  this  legis- 
lation and  I  want  to  know  why. 

I  will  brief! V  mention  one  other  matter.  Last  August— and  this  was 
before  the  full  weight  of  the  energy  crises  was  felt  in  this  country' — I 
wrote  you.  Chairman  Engman,  asking  whether  your  agency  had 
authority  to  require  that  appliance  manufacturers  disclose  to  the  con- 
suming public  the  enercrv  requirements  of  their  products — the  Energy 
Efficiency  Eating  (EEE).  It  seemed  to  me,  frankly,  that  we  had 
reached  a  poiut  where  nondisclosure  of  this  information  might  be  un- 
fair to  the  public. 

Three  months  went  by  before  I  had  an  'answer.  You  then  advised  me 
that  the  Commission  lias  authority  to  require  affirmative  disclosure 
under  certain  circumstances,  but  that  it  could  not  determ-ine  "in  the 
abstract"  if  it  had  authority  in  this  instance — and  then,  for  all  that 
appears  in  your  letter,  you  dropped  the  matter. 

I  raised  "the  matter  with  you  again  this  January  and  asked  Uiat  you 
reconsider  the  question  and  advise  whether  a  trade  regulation  rule 
proceeding  might  be  instituted.  You  responded  by  letter  of  Febru- 
ary 25,  after  the  notice  for  this  hearing  went  out,  advising  that  the 
matter  has  been  referred  to  the  Bureau  of  Consumer  Protection  for 
recommendation  to  the  Commission.  Thus,  you  have  finally  taken  some 
action — ^^action  which,  in  my  opinion,  should  have  been  taken  months 
earlier. 

Just  this  week  I  received  another  letter  on  this  subject.  This  latest 
letter  describes  FTC  involvement  in  the  formulation  of  standards  for 
EER  disclosures,  and  olso  criticizes  some  provisions  of  the  bill,  S. 
2176.  which  passed  tlic  Senate  on  December  10,  1973,  and  is  presently 
befnro  this  committee. 

This  illustrates  the  confusion  which,  has  arisen  from  the  failure  of 
the  agency  to  communicate  with  tlie  Congress.  Bills  have  been  intro- 
duced to  confer  upon  the  agency  nuthoritv  for  energy  disclosures 
which,  it  appears  to  me,  the  agency  already  has  by  virtue  of  the  FTC 
Arf  as  it  nresently  exists. 

You,  Chainnan  Engman,  made  no  mention  to  me  of  the  activities  of 
your  agency  in  the  voluntary  stnndards  develonment  when  I  raised 
this  question  with  you  last  vear.  You  have  criticized  the  Senate  legis- 
lation, vet  vou  did  not  testify  when  the  bill  was  taken  up  at  hearings 
before  fho  Senate  Tnfprior  Committee,  and  you  did  not  respond  to  that 
committee's  request  for  ■^'our  comments  on  the  legislation.  When  the 
bill  was  referred  to  the  Senate  Commerce  Committee  for  study  prior 
to  passafife,  you  wore  again  asked  for  vonr  comments.  Unfortunately, 
the  bill  had  alreadv  been  discharged  from,  the  committee  b}'  the  time 
your  comments  arrived. 

I  hope  that  one  thin<r  we  can  achieve  at  this  hearing  is  to  underline 
the  importance  of  communication  and  cooperation  between  the  Con- 
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gress  and  the  agencies,  especially  the  FTC  and  this  subcommittee.  This 
concludes  my  statement.  Unless  there  is  objection  I  Avill  direct  that 
copies  of  the  correspondence  I  have  referred  to  be  inserted  in  the  rec- 
ord at  this  point. 

[The  documents  referred  to  follow :] 

November  8,  1973. 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission,  Washington,  D.C. 

Dear  Mr.  Chairman  :  On  February  22,  March  7,  and  April  17, 1973,  I  asked  the 
Commission  for  its  comments  on  H.R.  3255,  II.R.  4036  and  H.R.  6962,  respec- 
tively, bills  designed  to  promote  independence  of  the  regulatory  agencies.  H.R. 
6962  and  H.R.  4036  are  identical  except  that  the  former  includes  the  Environ- 
mental Protection  Agency.  My  first  two  letters  were  acknowledged  on  February 
28  and  March  9,  1973,  respectively,  advising  that  comments  were  being  prepared. 

We  are  most  interested  in  receiving  the  benefit  of  the  Commission's  views  on 
these  bills.  I  am  therefore  expressly  renewing  my  request  and  ask  that  the  com- 
ments be  submitted  by  December  14, 1973. 

Inasmuch  as  the  proposed  legislation  bears  directly  upon  the  relationship  of 
your  agency  with  the  OflBce  of  Management  and  Budget  (0MB),  it  is  requested 
that  the  comments  be  supplied  to  the  Committee  without  pre-clearance  by  0MB. 
Moreover,  the  nature  and  extent  of  any  formal  or  informal  contacts  with  0MB 
by  your  agency  in  the  preparation  of  its  response  should  be  fully  disclosed. 

Your  cooperation  will  be  appreciated. 

With  kind  regards, 
Sincerely, 

Haeley  O.  Staggers,  Chairman. 

December  19,  1973. 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Reference  is  made  to  my  letter  of  November  8,  1973, 
requesting  comments  on  H.R,  6962,  H.R.  4036  and  H.R.  3255,  bills  designed  to 
promote  independence  of  the  regulatory  agencies.  I  requested  that  these  com- 
ments be  submitted  by  December  14,  1973. 
Our  files  reflect  that  a  reply  has  not  been  received  from  your  agency. 
I  renew  my  request  and  ask  that  your  comments  be  forwarded  at  the  earliest 
possible  opportunity. 
Your  prompt  cooperation  will  be  greatly  appreciated. 
With  kind  regards. 
Sincerely, 

Harley  O.  Staggers,  Chairman. 

January  14,  1974. 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission,  Wasliington,  D.C. 

Dear  Mr.  Chairman:  Reference  is  made  to  my  letter  of  November  8,  1973, 
requesting  comments  on  H.R.  6962.  H.R.  4036  and  H.R.  3255  by  December  14, 
1973,  and  to  my  follow-up  letter  of  December  19, 1973. 

Our  files  indicate  that  a  reply  has  not  been  received  to  either  letter. 
Please  advise  the  date  by  which  we  can  expect  your  reply.  Your  cooperation 
will  certainly  be  appreciated. 
With  kind  regards. 
Sincerely, 

Harley  O.  Staggers,  Chairman. 

February  21, 1974. 
Hon.  Lewis  Engman, 
Chairman,  Federal  Trade  Commission,  Washington,  D.C. 

Dear  Chairman  Engman  :  On  November  8,  1973,  I  wrote  you  and  nine  other 
agencies  and  departments  requesting  comments  by  December  14.  1973,  on  H.R. 
6962.  H.R.  4036  and  H.R.  3255.  These  are  highly  important  bills  for  the  Congress 
to  consider  since  they  are  designed  to  enhance  the  independence  of  the  regulatory 
agencies.  With  the  exception  of  the  FTC,  all  addressees  replied  to  the  afore- 
mentioned request  some  time  ago. 
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On  December  19,  1973,  and  January  14,  1974, 1  sent  follow-up  letters  reminding 
you  of  this  matter  and  soliciting  your  cooperation.  As  of  this  date,  I  have  not 
even  received  an  acknowledgment  regarding  any  of  this  correspondence. 

Concerning  another  matter,  last  August  I  sent  you  a  letter  asking  whether  the 
FTC  has  authority  to  require  manufacturers  of  electrical  appliances  to  label 
their  products  with  Energy  Efficiency  Ratings  (EER).  Over  three  months 
elapsed  before  a  reply  was  finally  received,  a  reply  which,  in  my  opinion,  was 
unsatisfactory.  As  you  undoubtedly  know,  the  President  in  his  January  message 
to  Congress  underscored  the  timeliness  and  importance  of  this  question.  By  letter 
of  January  24,  1974,  I  reviewed  the  entire  matter  with  you  and  asked  for  recon- 
sideration of  your  earlier  response.  As  of  this  date,  I  have  not  received  a  further 

reply. 

Regarding  yet  another  matter,  by  letter  dated  January  28,  1974,  I  requested 
you  to  make  available  for  review  the  FTC's  closed  files  on  the  Kroger  Co.  (FTC 
File  Nos.  691-0014  and  711-0027).  This  request  was  made  pursuant  to  the  Sub- 
committee's oversight  responsibilities  concerning  your  agency.  A  form  letter 
acknowledgment  dated  February  4,  1974,  was  received  but  as  of  this  date  no 
word  has  been  received  regarding  stafC  access  to  these  files. 

It  is  clear  that  the  Subcommittee's  oversight  responsibility  cannot  properly  be 
carried  out  when  an  agency  is  not  prompt  or  responsive  in  answering  legitimate 
requests  for  cooperation  and  information. 

In  view  of  the  foregoing,  the  Subcommittee  will  hold  a  public  hearing  to  review 
these  matters.  Your  attendance  as  a  witness  is  requested  at  this  hearing  which 
will  commence  promptly  at  10:00  a.m.,  Thursday,  February  28,  1974,  in  Room 
2322  Raybum  House  Office  Building.  You  are  further  requested  to  bring  with 
you  at  that  time  for  inclusion  in  the  record  responses  to  the  three  matters  men- 
tioned above. 

I  am  enclosing  a  copy  of  the  applicable  Rules  of  the  House  of  Representatives 
which  are  provided  to  witnesses  at  Subcommittee  hearing. 
Sincerely, 

Harlet  O.  Staggers,  Chairman. 

Enclosure. 

August  7, 1973. 

Hon.  Lewis  A.  Engman, 

Chairman,  Federal  Trade  Commission,  Washington,  B.C. 

Dear  Mr.  Chairman  :  There  has  been  increasing  indication  in  recent  months 
that  consumers  are  seeking  information  about  energy  consumption  to  enable 
them  to  make  intelligent  judgments  in  the  purchase  of  electrical  appliances. 
Accordingly,  this  Subcommittee  is  surveying  the  feasibility  of  various  proposals, 
and  whether  additional  legislation  would  be  required  to  implement  them. 

One  such  proposal  is  to  require  manufacturers  of  electrical  appliances  to  label 
each  product  with  its  Energy  Efficiency  Rating  (EER).  A  recent  newspaper 
article  describing  this  rating  is  attached. 

The  Subcommittee  desires  to  determine  whether,  in  your  judgment,  the  FTC 
has  present  statutory  authority  to  require  such  a  labeling.  It  would,  of  course, 
also  welcome  any  comments  which  you  may  have  regarding  the  advisability  of 
such  a  requirement. 

Your  response  will  be  deeply  appreciated. 
Sincerely, 

Harley  O.  Staggers,  Chairman. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 
Washington,  B.C.,  November  9,  1973. 
Hon.  Hakley  O.  Staggers, 

Chairman,  Special  Subcommittee  on  Investigations,  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives,  Washington,  B.C. 
Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  to  Chairman  Lewis 
Engman  concerning  the  labeling  of  electrical  appliances  with  their  energy 
efficiency  rating.  You  specifically  requested  our  judgment  as  to  the  FTC's 
authority  to  require  such  labeling. 

The  Commission  believes  that  it  has  authority  under  the  Federal  Trade  Com- 
mission Act  to  require  affirmative  disclosure  of  product  information  where  the 
failure  to  disclose  such  information  would  amount  to  an  unfair  or  deceptive  act 
or  practice  or  an  unfair  method  of  competition.  We  have  asserted  this  authority 
in  connection  with  individual  cases  where  affirmative  disclosure  is  sought  as  one 
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element  of  appropriate  relief,  e.g.,  Haskelite  Mfg.  Corp.  v.  F.T.C.,  127  F.  2d.  765 
(7th  Cir  1942)  ;  Mohawk  Refining  Corp.,  v.  F.T.C.,  263  F.  2d  818  (3d  Cir.)  cert, 
denied,  361  U.S.  814  (1959)  ;  Medi-Hair  International  D.  No.  8830  (1971). 

We  have  also  considered  affirmative  disclosure  to  be  an  appropriate  require- 
ment for  promulgation  through  trade  regulation  rules.  Such  rules  have  included : 
Posting  of  Minimum  Octane  Numbers  on  Gasoline  Dispensing  Pumps,  16  C.F.R. 
Section  422  (1972)  (adopted  1971)  ;  Incandescent  Lamps,  Life,  Cost  and  Other 
Data,  16  C.F.R.  Section  409  (1972)  (adopted  1970)  ;  Failure  to  Disclose  the 
Lethal  Effects  of  Inhaling  Quick-Freeze  Aerosol  Spray  Products  Used  for  Frost- 
ing Coclitail  Glasses,  16  C.F.R.  Section  417  (1969)  ;  Power  Output  of  Amplifiers 
Utilized  for  Home  Entertainment  Products,  37  F.R.  2454,  February  1,  1972  (pro- 
posed rule). 

It  is  not  possible,  however,  to  determine  in  the  abstract  whether  the  Commis- 
sion has  the  authority  to  require  the  labeling  of  certain  appliances  with  their 
energy  efficiency  rating.  Such  a  determination  would  require  an  appropriate 
proceeding  (either  rulemaking  or  adjudication)  and  a  determination  by  the 
Commission  that  the  failure  to  provide  such  information  constitutes  an  unfair 
or  deceptive  act  or  practice  or  an  unfair  method  of  competition. 

By  direction  of  the  Commission. 

Charles  A.  Tobin,  Secretary. 

House  of  Representatives, 
Special  Subcommittee  on  Investigations  of  the 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C.,  January  2.'f,  1974- 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission,  Washington,  D.C. 

Dear  Mr.  Chairman  :  You  will  recall  that  by  letter  of  August  7,  1973,  copy 
enclosed,  I  inquired  whether  the  FTC  has  authority  to  require  manufacturers  of 
electrical  appliacnes  to  label  such  products  with  their  respective  Energy 
Efficiency  Rating  (EER). 

Over  three  months  later.  Secretary  Tobin  responded  by  letter  of  November  9, 
1973,  copy  enclosed,  that  the  Commission  believes  it  has  authority  to  require 
affirmative  disclosure  of  product  information  where  the  failure  to  disclose  such 
information  would  amount  to  an  unfair  or  deceptive  act  or  practice  or  unfair 
method  of  competition.  He  cited  several  cases  as  well  as  trade  regulation  rules 
where  such  affirmative  disclosures  have  been  required. 

In  further  response,  however,  it  was  stated  that  it  was  not  possible  to  de- 
termine "in  the  abstract"  whether  the  Commission  has  authority  in  this  instance 
and  that  such  a  determination  would  require  either  rulemaking  or  adjudication. 
Tou  provided  no  comment  either  regarding  the  advisability  of  such  a  disclosure 
requirement  or  concerning  potential  for  rulemaking  in  this  area.  In  my  opinion, 
particularly  in  view  of  the  developing  energy  crisis,  an  absence  of  such  dis- 
closures may  have  the  capacity  and  tendency  to  deceive  consumers.  The  Commis- 
sion has  apparently  agreed  with  this  position  in  the  past.  For  example,  a  require- 
ment to  disclose  an  EER  would  be  very  similar  to  certain  disclosure  require- 
ments contained  in  your  trade  regulation  rule,  "Relating  to  Incandescent  Lamps 
(Light  Bulbs)  Disclosure  of  Lumens,  Life,  Cost,  and  other  Data,"  which  became 
effective  January  2.5. 1971 

I  am  aware  that  over  the  past  several  years,  the  Commission  has  been  par- 
ticularly effective  and  aggressive  in  using  the  trade  regulation  rule  to  require 
disclosures  which  have  contributed  greatly  to  consumer  protection.  Moreover, 
it  is  my  recollection  that  in  earlier  times  an  inquiry  such  as  my  letter  of 
August  7  would  have,  at  the  very  least,  prompted  consideration  of  availability 
and  feasibility  of  a  rule  making  proceeding. 

In  this  regard,  I  also  call  attention  to  Stanley  Cohen's  recent  column  in 
Advertising  Age,  copy  enclosed,  which  points  out  that  during  1973,  the  Commis- 
sion "did  not  produce  a  .  .  .  single  new  guideline  or  rule  dealing  with  any  of  the 
problems  which  confuse  admen  and  irritate  consumers." 

In  light  of  the  foregoing,  and  aware  that  the  Commission  realigned  its  Bureau 
•of  Consumer  Protection  during  the  past  year.  I  am  concerned  that  the  Com- 
mission may  be  de-emphasizing  its  invaluable  consumer  protection  tool — the  trade 
regulation  rule  proceeding. 

The  timeliness  of  the  EER  question  was  imderscored  yesterday  when  the 
President,  in  his  energy  message  to  the  Congress,  requested  legislation  requiring 
EER's  for  major  electrical  appliances  and  automobiles.  I,  of  course,  cannot  pre- 
dict what  the  legislative  response  will  be,  but  it  seems  to  me  your  Commission 
already  has  rulemaking  authority  to  address  this  issue. 
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It  i?;,  therefore,  requested  that  the  Commission  reconsider  this  matter  at  the 
earliest  possible  opportunity  and  advise  whether  under  present  circumstances  it 
contemplates  a  trade  regulation  rule  proceeding  concerning  electrical  appliances 
and  automobiles  as  well. 

It  is  further  requested  that  the  Commission  advise  concerning  the  viability  and 
status  of  its  rulemaking  procedures. 
With  kind  regards, 
Sincerely, 

Habley  O.  Staggers,  Chairman. 

Enclosures. 

Federal  Trade  Commission, 

Office  of  the  Chairman, 
Washington,  D.C.,  Fchruary  25,  197Jf. 
Hon.  Harley  O.  Staggers, 
Chairman,  Special  Subcommittee  on  Investigations  of  the  Committee  on  lyiter- 

state  and  Foreign  Commerce, 
House  of  Representatives,  U.S.  Congress 
Washington,  D.C. 

Dear  Mr.  Chairman  :  Thank  you  for  your  letter  of  January  24,  1974,  concern- 
ing the  disclosure  of  appliance  Energy  Efficiency  Ratings  (EER)  and  the  via- 
bility of  the  Commission's  rulemaking  program. 

Your  request  that  the  Commission  reconsider  its  earlier  response  to  you 
regarding  EER's  has  been  referred  to  the  Commission's  Bureau  of  Consumer 
Protection  for  its  recommendation  to  the  Commission. 

I  would  like  to  take  this  opportunity,  however,  to  respond  to  your  concern  that 
the  Commission  ''may  be  de-emphasizing  its  invaluable  consumer  protection 
tool — the  trade  regulation  rule  proceeding."  You  indicatetl  that  your  concern  was 
based  in  part  on  the  realignment  of  the  Commission's  Bureau  of  Consumer  Pro- 
tection in  July  1973. 

In  fact,  the  purpose  of  that  realignment  was  to  promote  more  effective  use  of 
the  Commission's  rulemaking  authority.  As  you  will  recall,  this  authority  had 
been  questioned  and  held  in  abeyance  by  the  District  Court  decision  in  the  Octane 
case.  Last  June,  when  the  Court  of  Appeals  reversed  this  ruling  and  reaffirmed 
the  Commission's  authority  to  issue  substantive  rules,  I  determined  that  a  reorga- 
nization of  the  Bureau  of  Consumer  Protection  would  help  to  emphasize  the 
Commission's  rededication  to  rulemaking  as  an  alternative  law  enforcement 
weapon. 

As  I  stated  then  : 

"In  view  of  the  recent  Court  of  Appeals'  decision  in  the  Octane  trade  regula- 
tion rule  proceeding,  a  main  thrust  of  the  Bureau's  work  should  be  a  definitional 
one — further  flushing  out  the  meaning  of  'unfairness'  and  'deception.'  Effective 
use  of  our  rulemaking  authority  is  absolutely  essential  to  carry  out  this  assign- 
ment. 

"Since  rulemaking  is  so  essential  to  the  work  of  the  entire  Bureau,  the  sep- 
arate division  which  has  handled  it  exclusively  has  been  eliminated  and  instead 
the  various  operating  divisions  will  be  responsible  for  developing  rules.  This  will 
give  all  Bureau  attorneys  the  option  to  proceed  either  by  rulemaking  or  by  liti- 
gation in  the  areas  where  they  have  developed  substantive  expertise." 

I  have  attached  the  Commission's  press  release  dated  July  17,  1973,  which 
further  explains  the  rationale  behind  the  Bureau's  reorganization. 

Since  July,  the  Bureau  has  been  investigating  the  possibility  of  proposed  rules 
in  several  substantive  areas.  It  is  likely  that  the  Commission  will  be  considering 
several  recommendations  based  upon  these  investigations  in  the  very  near 
future. 

Sincerely, 

Lewis  A,  Engman. 

Federal  Trade  Commission, 

Office  of  the  Chairman, 
Washington,  D.C,  March  11, 19^4. 
Hon.  Harley  O.  Staggers, 

Chairman,  Special  Subcommittee  on  Investigations  of  the  Committee  on  Inter- 
state and  Foreign   Commerce,  Ilouse  of  Representatives,    U.S.   Congress, 
Washington,  D.C. 
Dear  Mr.  Chairman  :  This  is  in  further  response  to  your  letter  of  January  24, 
1974,  in  which  you  inquired,  inter  a^M,  about  the  activities  of  the  Commission  in 
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connection  with  the  disclosure  to  consumers  of  energy  consumption  characteris- 
tics of  electrical  appliances. 

In  early  1973,  the  Commission  approved  a  pilot  program  directed  toward 
securing  disclosure  to  consumers  of  material  information  about  major  house- 
hold appliances.  One  aspect  of  that  program  dealt  with  disclosure  of  the  cost  of 
operation  of  those  appliances.  The  Commission  recognized  that  such  a  project 
might  involve  development  of  standards  against  which  the  performance  of 
various  products  in  this  respect  could  be  measured,  and  that  the  development  of 
such  standards  could  be  a  complex,  costly  process.*  Accordingly,  the  Commission 
requested  funds  with  which  to  secure  the  requisite  technical  expertise.  This  re- 
quest was  not  approved  by  the  OflBce  of  Management  and  Budget  or  by  the 
Congress. 

The  Commission's  Bureau  of  Consumer  Protection,  lacking  in-house  expertise, 
thereupon  informally  sought  assistance  from  the  National  Bureau  of  Standards 
in  the  Department  of  Commerce  since  the  NBS  had  already  initiated  a  voluntary 
standard-making  procedure  to  channel  and  encourage  EER  disclosures. 

Recognizing  that  the  development  of  such  standards  by  industry  consensus  is 
a  slow  process,  and  in  view  of  the  immediacy  of  the  energy  problem,  the  Com- 
mission recently  supported  legislation  which  would  provide  the  authority  and 
funding  necessary  to  ensure  prompt  development  of  standards  and  energy  dis- 
closure requirements. 

We  have  enclosed  a  copy  of  the  Commission's  letter  to  Chairman  Magnusou 
expressing  support  for  the  electrical  energy  consumption  disclosure  provisions 
of  S.  2176,  "The  National  Fuels  and  Energy  Conservation  Act." 

In  addition  to  setting  forth  a  modus  operandi  and  tight  timetable  for  the  devel- 
opment of  standards  and  the  promulgation  of  energy  disclosure  rules,  S.  2176 
expressly  recognized  that  it  would  take  approximately  $2,000,000  per  year  to 
proceed  on  such  an  expedited  basis.  Unfortunately,  an  amendment  was  added  on 
the  Senate  floor  which  would  require  a  cumbersome  and  time-consuming  hearing 
procedure  for  rulemaking  which  is  at  odds  with  orderly  and  well-established 
administrative  procedure  as  well  as  with  the  urgency  of  the  energy  situation. 

It  is  our  understanding  that  this  legislation  is  now  pending  before  the  House 
Committee  on  Interstate  and  Foreign  Commerce,  and  we  hope  that  your  Com- 
mittee will  take  steps  to  remedy  the  rulemaking  provision  and  give  early  and 
favorable  consideration  to  those  aspects  of  S.  2176  directed  toward  requiring  the 
disclosure  of  energy  consumption  characteristics  of  appliances. 

Our  suggestion  that  energy  disclosure  legislation  is  desirable  does  not  mean 
that  the  Commission  will  not  or  cannot  pursue  this  matter  without  legislation. 
However,  we  cannot  develop  an  adequate  program  in  the  immediate  future  unless 
funds  such  as  those  authorized  in  S.  2176  are  made  available  for  the  necessary 
technical  assistance. 

By  direction  of  the  Commission. 

Lewis  A.  Engman,  Chairman. 

Federal  Trade  Commission, 

Office  of  the  Secretary, 
WasMngion,  D.C.,  Dccemher  6,  1973. 
Hon.  Warren  G.  Magnuson, 
Chairman,  Committee  on  Commerce, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  request  for  the  Commission's 
views  on  Sections  8  and  9  of  Amendment  No.  757  to  S.  2176,  93d  Congress,  1st 
Session,  a  bill  "to  provide  for  a  national  fuels  and  energy  conservation  policy,  to 
establish  an  office  of  Energy  Conservation  in  the  Department  of  the  Interior; 
and  for  other  purposes."  The  Commission  supports  enactment  of  this  legislation. 

Section  8  of  this  bill  would  establish  an  energy  consumption  disclosure  pro- 
gram applicable  to  all  major  energy  consuming  household  appliances  and  resi- 
dential climate  conditioning  systems.  Its  purpose  is  to  furnish  the  consumer, 


•The  Energy  Efficiency  Ratio  (EER)  of  an  appliance  is  the  rate  at  which  the  appliance 
converts  units  of  energy  consumed  into  units  of  work  performed.  Accordingly,  in  order  to 
determine  the  EER  for  a  particular  appliance,  it  is  necessary  to  ascertain  (1)  energy 
input  and  (2)  work  output.  Energy  input  for  such  products  can  be  measured  fairly  readily. 
However,  methods  of  measuring  work  output  are  available  only  for  a  few  products.  This 
is  why  meaningful  energy  consumption  disclosure  must  entail  the  development  of  standard 
measurement  systems. 
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through  a  uniform  national  rating  system,  with  sufficient  information  regnrding 
the  relative  energy  consumption  characteristics  of  competing  products  to  en- 
able him  to  take  this  factor  into  consideration  in  making  his  purchase  decision. 
This  program,  which  would  be  cooperatively  administered  by  the  National  Bureau 
of  Standards  of  the  Department  of  Commerce  and  the  Federal  Trade  Commis- 
sion, would  take  advantage  of  the  respective  capabilities  in  the  areas  of  research, 
testing,  administration,  and  enforcement  of  each  agency.  Its  goal  would  be  to 
place  the  consumer  in  a  position  to  select  products  in  a  way  which  would  help 
ease  the  national  energy  shortage,  and  to  foster  competition  among  manufacturers 
in  the  development  of  more  efficient  products. 

Section  9  is  concerned  with  automobile  fuel  economy,  and  is  intended  to  reduce 
by  at  least  50  percent  by  1984  the  fuel  consumption  of  automobiles.  It  would 
require  the  Secretary  of  Transportation  to  establish  minimum  fuel  economy 
standards  for  new  cars  from  and  after  the  1978  model  year,  and  would  require 
mandatory  labeling  and  advertising  which  would  fully  inform  the  purchaser  of 
the  fuel  consumption  data  applicable  to  all  new  cars.  The  labeling  and  advertis- 
ing requirements  would  be  enforced  by  the  Federal  Trade  Commission. 

The  Commission  is  not  presently  in  a  position  to  address  the  fuel  economy 
standards  provisions  of  Section  9:  however,  the  labeling  and  advertising  require- 
ments, when  coupled  with  the  provisions  of  Section  8,  will  help  inform  the  public 
of  the  fuel  consumption  characteristics  of  its  major  personal  energy  consuming 
purchases  and  will  help  promote  comparison  shopping  and  competition  among 
manufacturers  of  energy  consuming  goods.  The  Commission  strongly  supports 
those  objectives  and  warmly  endorses  enactment  of  these  provisions. 

By  direction  of  the  Commission. 

Charles  A.  Tobin,  Secretary. 

The  Chairman,  Before  I  go  any  further,  Mr.  Engman,  I  would  ask 
that  you  stand  and  raise  your  rio^ht  hand  and  be  sworn. 

Do  you  solemnly  swear  or  affirm  that  the  testimony  you  are  about  to 
give  before  this  subcommittee  is  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  so  help  you  God  ? 

Mr.  Engman.  I  do. 

The  Chairman.  Please  be  seated. 

I  have  one  or  two  questions  to  start  with. 

TESTIMONY  OF  HON.  LEWIS  A.  ENGMAN,  CHAIRMAN,  EEDEEAL 

TRADE  COMMISSION 

Mr.  EnCxMan.  Will  you  permit  me  to  give  a  generalized  response  to 
your  opening  statement  ? 

The  Chairman.  Yes,  we  would  be  happy  to  receive  that. 

Mr,  Engman.  I  am  happy  to  be  here  today  and,  as  I  indicated  to  j^ou 
on  the  telephone,  lam  happy  to  come  down  and  discuss  with  you,  and 
members  of  this  subcommittee  and  members  of  your  full  committee, 
matters  with  which  you  are  concerned.  I  certainly  underline  and  fully 
concur  in  the  support  of  your  statement  that  it  is  particularly  impor- 
tant that  this  committee  and  the  Federal  Trade  Commission  have  open 
lines  of  communication. 

You  have  raised  some  issues  which  I  think  do  at  least  require  the 
other  side  to  be  explained  and  I  would  like,  before  addressing  the  par- 
ticular items  which  you  have  mentioned  with  some  specificity,  to  draw 
in  a  little  larger  context  the  kinds  of  factors  which  are  involved  and 
which  may  explain  to  some  extent  some  of  the  problems. 

No  one  is  more  upset  than  I  am  with  delay  in  the  functioning  of  our 
bureaucracy  and  the  Federal  system.  I  share  your  concerns  about  this. 
This  has  been  one  of  the  most  unique  experiences  which  I  have  faced 
in  the  past  year  in  coming  down  to  the  Federal  Trade  Commission  as 
chairman.  Prior  to  that  I  served  in  the  executive  branch  of  the  Gov- 
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ernment  and  was  accustomed  to  having  requests  carried  out  somewhat 
promptly  than  may  be  the  case  with  the  Commission.  There  are  some 
reasons  for  this  difficulty,  however,  because,  inuch  as  this  committee  is 
a  deliberative  body,  so  is  the  Commission  a  deliberative  body.  And  I, 
as  Chairman,  am  one  member  among  five  members  of  the  Federal 
Trade  Commission,  and  I  think  some  adjustment  has  to  be  made  in 
considering  the  speed  with  which  the  Commission  is  able  to  act  on 
some  of  these  requests. 

For  better  or  vrorse — and  I  am  no  way  implying  criticism  of  my 
fellow  Commissioners — each  Commissioner  has  the  legal  obligation  to 
pass  upon  the  substantive  aspects  of  these  matters.  Sometimes  it  takes 
a  little  more  time  to  achieve  results  since  we  are  dealing  with  five 
members. 

This  fact  is  one  of  the  tradeoffs  of  a  collegial  body.  As  you  are 
aware,  the  Ash  Council  a  couple  of  years  ago,  in  talking  about  the 
organization  of  the  independent  agencies,  suggested  that  a  single  ad- 
ministrator could  perhaps  provide  more  efficiency  in  terms  of  the 
problem  of  delay.  Nevertheless,  I  think  it  is  something  we  have  to 
bear  in  mind  as  being  a  factor. 

Second,  we  are,  as  you  indicated  in  your  opening  statement,  basic- 
ally a  law  enforcement  agency  with  law  enforcement  functions  and 
responsibilities  given  to  us  by  the  Congress  in  over  12  statutes.  The 
fact  is  that  we  have  requests  from  this  committee  and  many  commit- 
tees, well  over  200  requests  which  we  have  received  for  comments  on 
legislation  during  this  session  of  this  Congress.  We  have  to,  at  some 
point,  make  some  assessment  of  which  items  are  most  important  and 
which  should  get  the  most  rapid  response.  We  attempt  to  do  this 
through  communications  at  the  staff  level,  discussing  these  matters 
with  your  staff  and  our  staff  so  that  we  have  some  ability  to  move  in 
those  areas  which  are  of  greatest  significance. 

I  might  say  that  although  I  concur  in  your  concern  about  delay,  I 
believe  that  there  is  no  evidence  that  the  problems  of  delay  which  have 
existed  at  the  Federal  Trade  Commission  as  well  as  in  other  agencies 
have  been  getting  worse  during  the  past  year.  I  submit  to  you  the  evi- 
dence that  is  available  suggests  they  may  be  getting  better.  Beyond 
that,  we  have  a  very  intensive — and  this  is  one  of  the  areas  of  my 
primary  concern — we  have  a  very  intensive  program  now  underway 
under  the  direction  of  our  Executive  Director  to  provide  a  mechanism 
to  cut  down  on  problems  of  delay,  and  to  provide  target  dates  for  com- 
pletion of  investigations  through  data  processing  concepts.  I  fully 
expect  this  will  be  operational  during  this  fiscal  year.  It  is  an  area 
which  the  Federal  Trade  Commission  had  not  been  involved  in  prior 
to  the  time  I  came  on  board  a  year  ago.  However,  I  am  determined  to 
leave  the  Commission  with  a  better  system  of  management  and  a  bet- 
ter system  of  control  in  terms  of  these  kinds  of  problems  of  delay  than 
it  was  in  when  I  arrived. 

Now  let  me  specifically  address  the  two  matters  which  you  men- 
tioned in  your  opening  statement.  First  of  all,  let  me  apologize.  It  is  a 
policy,  it  "is  my  policy,  it  has  been  the  policy  of  the  Commission  to 
always,  as  a  matter  of  course,  give  letters  of  acknowledgnient  to  re- 
quests which  come  to  us  from  the  Congress  or  from  congressional  com- 
mittees. To  the  extent  that  letters  of  acknowledgment  were  not 
received  in  the  instances  that  you  speak  of,  I  have  to  confess  error. 
Somehow  those  may  have  fallen  between  the  cracks. 
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I  do  point  out  to  you,  however,  Mr.  Chairman  and  members  of  the 
subcommittee,  that  there  were  staff  contacts  with  members  of  the 
committee  staff.  I  believe  these  involved  the  other  subcommittee.  These 
were  subsequent  to  your  letter  in  November  and  indicated  that  the 
Commission  would  not  be  able  to  meet  your  deadline  of  December  l-i 
for  providing  you  comments  on  the  specific  legislation. 

One  of  the  reasons  for  this  was  that  toward  the  end  of  last  year 
there  was  another  piece  of  legislation  which  was  moving  through  the 
Congress  to  which  had  been  attached  a  rider  affecting  some  of  the 
powers  relating  to  the  Federal  Trade  Commission.  This  legislation  to 
some  extent  duplicated  some  of  the  powers  which  were  contained  in 
the  specific  pieces  of  legislation  about  which  you  were  concerned. 

We  appreciate,  incidentally,  your  responsibility  on  the  House  floor 
in  terms  of  the  very  critical  vote  that  was  made  on  whether  this  legis- 
lation would  be  referred  bade  to  the  conferees.  We  made  a  judgment 
that  the  powers  therein  contained,  which  had  been  attached  to  the 
Pipeline  bill,  were  of  most  critical  importance  in  terms  of  our  situa- 
tion and  would  perhaps  be  rapidly  realized.  This  in  fact  turned  out 
to  be  the  case. 

I  might  say  that  the  letter  with  respect  to  these  changes  was  de- 
livered, to  my  knowledge  was  hand-delivered,  to  you  or  your  repre- 
sentatives of  the  subcommittee.  I  do  not  understand  why  the  letter  has 
not  been  received.  My  instructions  were  that  the  letter  containing  the 
Commission's  comments  on  these  bills  was  to  be  hand-delivered  to  you. 
My  information  is  that  it  was  hand-delivered  to  your  representative. 
So  to  the  extent  that  we  have  a  question  there,  I  have  to  indicate  that 
it  will  need  some  further  exploration. 

Second,  you  requested  in  two  letters  information  relating  to  the 
Commission's  posture  on  energy  efficiency  ratings.  The  initi'al  question 
and  letter  which  you  sent  to  the  Commission  related  to  the  Commis- 
sion's authority  to  proceed  in  this  area.  You  asked  some  very  specific 
questions  about  rulemaking  proceedings. 

The  Secretary  of  the  Commission  at  the  direction  of  the  Commission 
responded  to  your  letter,  setting  forth  the  facts  and  giving  you  per- 
haps m.ore  of  an  equivocal  answer  than  you  would  have  desired. 

Subsequently — ^and  I  want  to  come  back  to  that  in  a  moment — sub- 
sequently, you  wrote  in  January,  January  28  or  24,  another  letter  indi- 
cating your  dissatisfaction  with  our  response  of  the  preceding  Novem- 
ber and  asking  for  reconsideration  of  this  matter.  You  have  had  two 
replies  to  that  request. 

The  matter  has  not  just  been  referred  to  our  Bureau  of  Consumer 
Protection  for  action  or  recommendation,  as  your  opening  statement 
implied.  As  my  recent  letter  to  you  indicated,  the  Commission  ap- 
proved in  early  1973  a  pilot  program  directed  toward  securing  disclo- 
sure to  consumers  of  material  information  about  the  energy  efficiency 
ratings  of  major  household  appliance.  My  letter  also  explained  that 
upon  investigating  the  mvatter,  we  discovered  that  there  are  obviously 
two  important  components  which  are  involved  with  respect  to  energy- 
efficiency  ratings. 

First  of  all,  what  is  the  energy  input?  This  is  a  fairly  easy  item  to 
measure.  Second,  what  is  the  work  output?  This  is  more  difficult  to 
measure.  In  fact,  it  is  something  that  is  not  capable  of  measurement 
today  given  our  limited  knowledge  of  the  vast  majority  of  household 
products. 
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In  connection  with  our  initial  investigation  into  this  matter,  it  be- 
came apparent  that  a  substantial  amount  of  funds  would  be  necessarj^ 
if  we  were  to  proceed  along  this  route,  since  the  Commission  does  not 
have  the  in-house  scientific  expertise.  Accordingly,  requests  were  made 
to  the  Office  of  Management  and  Budget  early  in  1973.  Those  requests 
were  denied. 

We  subsequently  sought  an  informal  decision  from  the  Bureau  of 
Standards.  Subsequently  some  of  that  effort  has  gone  on.  Our  staff 
has  been  operating  with  the  Department  of  Commerce  in  this  area. 

At  the  same  time,  prior  to  the  time  you  wrote  me  the  second  letter 
in  January,  Senator  Magnuson  on  the  Senate  side  had  introduced  a 
bill  which  gives  specific  responsibilities  not  only  to  the  National  Bu- 
reau of  Standards  in  the  Department  of  Commerce,  but  to  the  Federal 
Trade  Commission  in  this  connection.  In  December  of  last  year  we 
supported  that  bill  and  provided  input  with  respect  to  that  bill.  You 
have  a  copy  of  my  letter  to  Chairman  Magnuson. 

You  made  a  comment  that  we  are  now  unhappy  with  the  Senate 
bill  and  our  comments  were  received  by  the  Senate  too  late.  I  indicate 
to  you  only  that  we  were  not  requested  to  testify  formally  on  this  par- 
ticular piece  of  legislation.  As  you  are  well  aware,  these  days  some  of 
the  energy  measures  have  been  moving  at  a  more  rapid  pace  through 
the  Congress.  We  did,  however,  provide  significant  staff  inputs,  staff 
input  in  which  I  personally  was  involved.  I  had  meetings  with  our 
general  counsel,  members  on  his  staff  and  the  head  of  our  Bureau  of 
Protection  prior  to  the  time  and  at  the  time  the  Senate  committee  was 
in  markup.  We  did  submit  suggestions  and  comments  to  the  Senate 
staff  for  their  use  in  connection  with  the  markup. 

The  aspect  of  the  bill  to  which  we  object  is  an  aspect  which  was 
added  to  tlic  bill  on  the  Senate  floor.  It  is  an  amendment  which  we  be- 
lieve would  unduly  restrict  our  rulemaking  procedures  and  our  ability 
to  use  rulemaking  authority  in  a  meaningful  way  in  carrying  out  our 
responsibilities  under  that  bill. 

Accordingly  we  had  no  opportunity  to  specifically  react  to  that  bill 
until  it  was  already  too  late  and  the  bill  had  become  an  accomplished 
fact  on  the  Senate  side.  We  have  forwarded  those  comments  to  you. 

I  can  only  say  in  this  respect  that  we  have  attempted  across  the 
board  to  cooperate  with  your  people  and  your  staff,  not  only  with  re- 
spect to  these  two  matters,  but  a  host  of  other  matters,  of  which  I  am 
sure  you  are  aware,  in  terms  of  requests  for  access  and  the  like  which 
have  come  to  us.  I  can  assure  you  that  we  will  attempt  to  do  the  same, 
and  to  do  better  in  the  future. 

The  Ctiatrmax.  Thank  you  very  kindly  for  your  remarks. 

I  would  just  like  to  remind  you  that  this  is  an  elective  body,  and  if 
we  didn't  respond  over  a  3-month  period  to  one  of  our  constituents  or  a 
group  of  constituents,  I  believe  we  would  not  be  in  office  very  long  if 
they  were  influential  and  meaningful.  That  is  what  I  am  talking  about 
when  I  say  we  wrote  you  on  November  8  asking  for  your  comments  on 
the  powers  of  the  agency  and  what  it  has  to  do  with. 

All  the  other  agencies  had  time  to  write  us,  acknowledge  the  letter 
and  get  their  replies  in ;  but  not  your  agency. 

We  wrote  you  again  on  December  19,  a  followup  letter.  We  didn't 
even  get  an  acknowledgment  of  that  letter  or  replies  from  your 
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agency  about  your  independence.  We  are  talking  about  independence 
of  the  agency.  This  was  set  up  as  an  arm  of  the  Congress,  this  agency. 
Do  you  know  that  ? 

Mr.  ExGMAN.  I  am  fully  aware  the  Federal  Trade  Commission  is  an 
independent  Commission  agency.  It  is  designed  to  accomplish  certain 
functions  and,  as  I  have  sratecl  on  innumerable  occasions,  I  support 
that  concept.  I  must  reiterate,  Mr.  Chairman,  that  events  came  into 
being  which  did  not  affect  any  of  the  other  regulatory  agencies,  but 
did  affect  the  Federal  Trade  Commission.  Senator  Jackson  in  the  Sen- 
ate attached  to  the  Alaska  pipeline  bill  some  amendments  which  cov- 
ered the  same  subject  matter  areas  as  those  which  were  contained  in 
this  legislation.  As  we  have  indicated  to  you  in  our  comment  on  this 
matter,  to  some  extent  the  Alaska  pipeline  bill  has  removed,  at  least 
from  the  point  of  view  of  the  Federal  Trade  Commission,  the  neces- 
sity for  some  of  these  provisions. 

I  do  not  object  at  all  to  these  provisions  and  the  Commission 
endorses  provisions  which  can  insure  its  independence  and  its  ability 
to  act  in  an  independent  framework.  But  what  happened  in  this  par- 
ticular instance  was  that  there  was  another  vehicle  which  was  estab- 
lished during  this  same  timeframe  which  became  the  receptacle  for 
some  of  these  same  provisions — our  ability  to  control  our  own  litiga- 
tion, our  ability  to  control  subpenas — the  powers  which  we  have  asked 
Congress  to  give  us  for  some  time. 

The  Chair3ian.  This  letter,  too,  went  unanswered  and  on  February 
23  I  wrote  you  a  third  letter  and  it,  too,  you  didn't  acknowledge,  or 
give  us  the  benefit  of  your  views  on  what  your  agency  was  doing.  It  is 
not  an  agency  set  up  out  here  responsible  to  nobody.  A  lot  of  people 
think  when  they  get  down  there,  they  are  responsible  to  no  one.  You 
are  responsible  to  the  people  and  the  Congress  first,  do  you  know  that? 

INIr.  Engmax.  I  am  aware  of  that. 

The  Chairman.  A  lot  of  people  say  "we  are  independent,  we  want 
tobe  inde]~)endent/'  But  we  want  you  "to  be  responsive  to  the  I'epresent- 
atives  of  the  people  of  this  Xation. 

]Mr.  Ejstgman.  I  believe  I  am  responsive  and  responsible  to  the  Rep- 
resentatives of  this  Nation.  I  have  attempted  to  indicate  to  you  that  it 
is  our  policy  to  acknowledge  letters.  We  do  acknowledge  letters.  I  do 
not  understand  why  your  particular  letters  were  not  acknowledged  in 
this  particular  instance.  I  also  indicated  there  were  staff  contacts  made 
with  members  of  your  staff  to  explain  the  reasons  why  we  would  not 
be  able  and  Avere  not  in  a  position  to  respond  within  your  timeframe 
to  this  letter. 

The  CHAiRMAisr.  That  doesn't  answer  my  question. 

Isn't  it  strange  it  took  2  or  3  months  and  all  the  other  agencies,  as 
busy  as  they  are,  answered  right  away?  I  want  to  impre.ss  on  you  that 
I  wrote  you  the  letter,  and  I  don't  care  about  your  staff  contact  with 
my  staff.  You  owe  the  chairman  of  this  committee  the  courtesy  to 
answer  my  letter. 

Mr.  Engman.  I  apologize  for  that. 

The  Chairman.  I  think  it  should  be  your  first  duty  to  the  legislative 
body. 

Mr.  Engman.  I  have  a  policy  of  answering  all  correspondence  and  I 
apologize  for  the  fact  your  particular  correspondence  in  this  instance 
was  not  responded  to. 
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The  CiTAiRiMAX.  I  think  a  lot  of  those  ao;encies,  after  they  are  ap- 
pointed, the  Commissioners  think  they  are  above  the  law,  a  power  unto 
themselves. 

Mr.  Engman.  That  is  an  unfair  statement  as  applied  to  me  and  the 
Federal  Trade  Commission. 

The  Chairman.  I  said  agencies. 

Mr.  Engman.  I  think  the  Federal  Trade  Commission  has  done  yeo- 
man service  during  the  past  few  years  and  particularly  the  last  year 
in  serving  the  American  public.  We  have  a  number  of  law  enforce- 
ment investigations  underway  which  range  from  the  petroleum  indus- 
try to  the  food  industry  and  across  the  range  of  the  American 
economy. 

The  Chairman.  Who  are  you  reporting  to  ? 

Mr.  Engman.  You  and  committees  on  the  Senate  side,  this  commit- 
tee, the  House  Judiciary  Committee. 

The  CiTAiRiMAN.  Who  do  you  think  sets  up  the  law  to  make  your 
agency  possible? 

Mr.  Engman.  I  respect  that  authority. 

The  Chairman.  I  am  not  so  sure.  That  is  the  reason  for  this  meeting 
here  this  morning.  We  couldn't  get  any  response  from  you  and  even 
after  you  called  me  and  told  me  there  would  be  cooperation  with  the 
committee,  there  was  not.  I  am  just  trying  to  say  that  is  the  reason  why 
we  have  to  have  an  understanding  as  to  where  the  authority  in  this 
IS^ation  lies.  There  are  a  lot  of  pe'ople  that  think  they  are  above  the 
law,  they  can  do  anything  they  want  to  do  when  they  are  put  in  office. 
I  want  to  impress  upon  you  that  everyone  is  responsible  to  the  law  and 
the  law  provides  that  you  are  responsible  to  the  Congress  of  the 
United  States. 

Mr.  Engman.  I  totally  agree  with  that  statement. 

Let  me  indicate  some  of  the  areas  where  we  have  not  had  difficulty. 

The  Chairman.  I  don't  care  about  those. 

Mr.  Engtman.  You  have  had  information  as  to  what  the  Commission 
is  doing  with  respect  to  the  beer  investigation,  and  many  other  investi- 
gations. In  no  instance  have  we  denied  this  committee  access  to  the 
pertinent  public  and  nonpublic  files.  We  attempt  wherever  possible  to 
cooperate  with  this  comniittee.  That  is  my  policy. 

I  apologize  if  you  have  had  a  reaction  that  we  have  not  been 
cooperative. 

The  Chairman.  I  want  to  sav  you  have  not  been  cooperative  eveii 
after  you  assured  me  you  would  be.  That  is  why  you  are  here  this 
moi^ning. 

We  will  go  into  some  of  the  other  aspects,  but  at  this  time  I  just 
want  to  stress  the  importance  of  this  thing.  Tn  this  Government  of  onrs 
there  has  to  be  somelwdy  responsible  to  the  people  and  that  is  the 
elected  Representatives  of  the  people  who  have  to  stand  up  and  be 
elected,  and  thev  say  we  want  you  to  represent  us  and  the  laws  of  the 
land,  and  to  make  the  laws  and  se^^  tliat  thev  are  carried  out. 

We  don't  have  tho  time  to  do  your  job,  so  we  delegaterl  that 
authority  and  set  up  the  Federal  Trade  Commission  to  do  the  job  for 
us — ^not  for  the  administration,  but  to  do  that  job  for  the  elected  rep- 
resentatives of  the  neople — and  we  just  want  to  know  why  the  elected 
representatives  of  the  people  can't  get  cooperation.  That  is  the  reason 
we  are  here  this  morning. 
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At  tills  time  I  vrill  turn  this  hearing  over  to  questions  by  counsel. 

]Mr.  Manellt.  You  stated,  with  respect  to  the  legislative  comments, 
that  there  had  been  staff  contacts  in  connection  with  these  letters  from 
Chairman  Staggers,  I  will  state  for  the  record  that  there  have  been 
no  staff  contacts  with  the  Investigations  Subcommittee  staff,  and  I 
wonder  if  you  could  tell  the  subcommittee  what  staff  contacts  you  have 
had. 

Mr.  Engmax.  I  think  the  record  should  also  make  clear  we  are  deal- 
ing with  requests  which  come  in  on  two  different  forms  of  stationery. 
Chairman  Staggers,  of  course,  is  chairman  of  the  Special  Subcommit- 
tee on  Investigations  and  Chairman  Staggers  is  also  chairman  of  the 
full  conunittee.  With  regard  to  these  requests,  if  they  come  in  to  us 
dealing  with  legislation,  I  assume  we  responded  to  the  pertinent  staffs 
Avith  respect  to  the  other  subcommittee. 

Mr.  Kelly  of  the  general  coimsel's  office  advises  m.e  that  he  was  in 
contact  witii  some  individuals.  I  don't  know  who  they  happen  to  be. 

]Mr.  Maxelli.  Mr.  Chairman,  could  we  ask 

The  Chairman.  I  wonder  why  you  didn't  take  the  time  to  find  out. 
We  made  the  request  and  you  made  me  the  promise  you  would  co- 
operate with  this  subcommittee. 

You  may  proceed. 

]\Ir.  Manelli.  I  think  the  record  may  not  be  too  clear  on  this  point. 
Your  statement  to  Chairman  Staggers  ^^as  that,  even  though  you  had 
not  responded  to  the  four  letters  he  meiitioned,  that  there  had  been 
staff  contacts  concerning  the  subject  matter.  It  is  true  that  the  chair- 
man is  also  chairman  of  the  full  committee,  but  my  question  was  what 
staff  contacts  do  you  have  reference  to?  Could  you  supply  those  for 
the  record  ? 

Mr.  Engman.  I  will  supply  for  the  record  the  names  of  the  indi- 
viduals contacted  by  our  staff. 

The  CiTAiraiAx.  In  relation  to  the  questions  we  asked  you? 

Mr.  ETvTGMAiNr.  Yes.  I  understand  the  context. 

The  Cpiair^iax.  Did  you  reply  to  someone  else  besides  the  sub- 
committee? 

]Mr.  ExGMAN.  I  think  the  initial  letter  with  respect  to  comments  on 
that  legislation  did  not  come  from  this  subcommittee  but  came  from 
another  committee. 

The  CiiAiRMAX.  N'o,  I  think  it  was  this  subcommittee. 

Mr.  Engman.  I  have  copies  of  letters  which  are  on  both  kinds  of 
stationery. 

jSIr.  Manet.lt.  There  was  an  initial  request  for  comments  from 
the  full  committee,  on  full  committee  stationery,  I  believe,  which  was 
unanswered  at  the  time  Chairman  Staggers'  first  letter  on  behalf  of 
the  Investigations  Subcommittee  was  sent.  So  we  should  distinguish 
between  those  two  sets  of  correspondence. 

Mr.  Eng^ian.  I  will  provide,  as  I  indicated,  for  the  record  the  spe- 
cific contacts  which  were  made. 

Mr.  INIanelli.  You  also  mentioned  that  you  understood  there  had 
been  a  hand-delivery  of  a  response  to  that  request  for  comments  on  the 
legislation.  Could  you  tell  us  who  the  delivery  was  given  to  and  when 
it  was? 

Mr.  Engman.  I  cannot.  I  did  not  know  until  this  morning  that  you 
had  not  received  that.  I  will  provide  that  for  the  record  as  well. 
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Mr.  Manelli.  We  have  not  received  it  on  the  Investigations  Sub- 
committee. 

Mr.  Engman.  I  will  find  out  who  did  receive  it  and  we  will  provide 
that  for  the  record. 

[The  information  referred  to  follows :] 

Federal  Trade  Commission, 
Washington,  D.G.,  April  17, 197^. 
The  Honorable  Harley  O.  Staggers, 

Chairman,  Special  Subcommittee  on  Investigations,  Interstate  and  Foreign  Com- 
merce Committee,  House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  When  I  appeared  before  your  Subcommittee  on  March  13, 
I  agreed  to  furnish  some  information  for  the  record.  This  letter  responds  to  the 
requests  made  on  the  following  pages  in  the  Record :  22,  24,  41,  59  and  67.  On 
pages  37  and  61  additional  requests  were  made  and  the  answers  thereto  are  con- 
tained in  a  separate  letter  because  of  the  confidential  nature  of  the  responses. 

I  was  asked  by  jMr.  Manelli  to  indicate  what  contacts  the  Commission  has  had 
with  the  Committee  staff  on  the  regulatory  agency  bills,  H.R.  3255,  403C'  and 
6962  (Record  p.  22).  Patrick  Kelly  of  the  General  Counsel's  Office,  informs  me 
that  he  Sipoke  with  a  member  of  the  Commerce  Committee  staff  in  early  December 
about  the  Commission's  reports  on  these  bills.  He  was  told  that  considering  the 
Committee's  workload  and  the  upcoming  Christmas  recess  that  the  report  would 
not  be  needed  until  January  20. 

With  regard  to  the  question  posed  by  Mr.  Manelli  on  page  24  of  the  Record,  I 
am  informed  that  the  Commission's  comments  on  the  regulatory  agency  bills, 
were  hand  delivered  on  March  11.  They  were  received  by  Violet  McCarthy,  cleri- 
cal assistant  in  the  professional  staff  office  of  the  full  Committee. 

I  was  asked  to  proWde  for  inclusion  in  the  Record  a  copy  of  the  Commission's 
report  on  the  regulatory  agency  bills  (Record  p.  41).  This  appears  as  attach- 
ment #1  to  this  letter.  I  was  also  asked  to  submit  a  copy  of  the  Commission's 
directive  requiring  that  records  be  made  of  contacts  with  non-involved  persons  in 
connection  with  investigations  of  eases  (Record  p.  59).  This  is  enclosed  as  attach- 
ment #2.  Finally,  I  was  asked  to  collect  some  information  about  motions  to  quash 
received  by  the  Commission.  This  appeers  in  chart  form  as  attachment  #3. 

I  hope  this  is  responsive  to  your  inquiries.  I  am  appreciative  of  the  nature  of 
the  Commission's  responsibilities  to  the  Congress  and  to  your  Committee.  As  I 
have  indicated,  I  am  most  anxious  to  develop  a  harmonious  relationship  with  you 
and  your  Committee  nnd  am  confident  that  this  can  be  achieved.  I  am  grateful  for 
your  interest  in  the  Commission's  work  and  am  available  to  discuss  Commission 
activities  with  you. 

Best  personal  regards, 

Lewis  A.  Engman, 

Chairman. 

Enclosures. 

[Attachment  I] 

Federal  Trade  Commission, 
Washington,  D.C,  March  11,  1974. 
The  Honorable  Harley  O.  Staggers. 

Chairman.  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman  :  This  report  is  in  response  to  your  request  for  the  Fed- 
eral Trade  Commission's  views  concerning  H.R.  3255,  H.R.  4036.  and  H.R.  6962, 
bills  designed  to  promote  the  independence  of  the  Federal  regulatory  agencies. 

The  purpose  of  these  bills  is  to  increase  the  independence  of  certain  regulatory 
agencies  from  the  Executive  Branch  v.ith  respect  to  the  control  of  civil  litigation, 
the  submission  of  legislative  reports  and  recomm.endations.  the  clearance  of  in- 
formation requests  under  the  Federal  Reports  Act,  the  formulation  and  submis- 
sion of  their  budgets,  and  the  appointment  and  tenure  of  the  Chairmen.  In 
arldition,  H.R.  40.36  and  H.R.  6982  would  mandate  a  procedure  for  Congressional 
access  to  documents  in  the  control  or  possession  of  the  relevant  agencies. 

We  will  discuss  each  proposal  seriatim,  describe  the  varying  provisions  of  the 
bills  and  explain  our  position. 
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First,  the  bills  would  permit  the  Commission  to  control  its  own  civil  litipition. 
All  three  bills  would  authorize  the  Commission  to  act  in  its  own  name  and  through 
its  o\Ani  attorneys  in  any  civil  action.  In  addition,  U.K.  32."5  provides  tliat  the 
Solicitor  General  will  condiitt  and  argue  suits  and  appeals  in  the  Supreme  Court 
unleSvS  the  Connnission  directs  that  it  represent  itself.  H.R.  4036  and  H.R.  i;9'o2 
pi'ovide  that  the  Commission  may  be  represented  by  the  Solicitor  General  in  the 
Supreme  Court  if  the  Commission  requests  and  he  consents. 

Section  408  of  the  recently  enacted  Public  Law  93-153  provides  the  Commis- 
sion with  the  authority  to  elect  to  appear  in  its  owii  name  by  any  of  its  desig- 
nated attorneys  after  formally  notifying  and  consulting  with  and  g'iving  the 
Attorney  General  ten  days  to  take  the  action  proposed  by  the  Commission. 

The  Commission  would  be  authorized  to  represent  itself  in  all  civil  proceedings 
arising  under  the  Federal  Trade  Commission  Act  including  petitions  for  injunc- 
tions, actions  to  enforce  subpoenas  and  civil  penalties  actions. 

The  Commission  believes  that  the  recently  enacted  amendments  to  the  Federal 
Trade  Commission  Act  (requiring  notice,  consultation,  a  ten-day  waiting  period, 
and  an  opportunity  for  the  Attorney  General  to  take  the  case)  may  give  rise  to 
some  confusion  as  to  the  appropriate  roles  of  the  Commission  and  the  Depart- 
ment of  Justice.  As  an  independent  law  enforcement  agency,  the  Commission 
believes  that  it  should  be  free  of  Executive  Branch  control,  including  thr.t  of  the 
Justice  Department,  in  conducting  its  coiirt  litigation  in  furtherance  of  its  law 
enforcement  responsiltilities.  Accordingly,  the  Commission  supports  the  clear 
mandate  embodied  in  H.R.  4036  and  H.R.  6962. 

Secondly,  all  three  bills  provide  that  recommendations  to  Congress,  respecting 
legislation,  shall  not  be  submitted  to  or  cleared  by  the  Office  of  Management  and 
Budget  or  any  other  authority.  The  Commission  has  routinely  submitted  such 
communications  to  0MB  for  comment  prior  to  submission  to  Congress.  In  recent 
years  when  time  is  a  factor,  the  Commission  has  required  that  comments  be 
received  by  a  particular  date. 

The  Office  of  Management  and  Budget  performs  the  service  of  coordinating  the 
views  of  various  agencies  and  their  comments  can  be  valuable.  However,  we  know 
of  no  statutory  authority  that  requires  that  the  legislative  recommendations  of 
the  Commission  be  cleared  by  the  Office  of  Management  and  Budget.  The  Federal 
Trade  Commission  has  been  specifically  authorized  by  Congress  in  Section  6(f) 
of  the  Federal  Trade  Commission  Act  "to  make  annual  and  special  reports  to  the 
Congress  and  to  submit  therewith  recommendations  for  additional  legisla- 
tion. .  .  ."  Moreover,  an  administrative  requirement  of  clearance  by  the  Execu- 
tive Branch  would  be  inconsistent  with  the  intent  of  the  Federal  Trade  Com- 
mission Act  to  establish  an  independent  status  as  expressed  in  Humphrey's 
Executor  v.  TJ.S*  It  has  been  our  practice  to  treat  the  comments  of  OMB  as 
advisory  only. 

At  the  same  time,  we  recognize  the  importance  of  the  interagency  coordination. 
These  bills,  by  prohibiting  the  submission  of  legislative  recommendations  to  OMB, 
may  be  unnecessarily  restrictive.  We  would  support  legislation  that  would  clarify 
our  position  that  legislative  recommendations  of  independent  agencies  need  not  lie 
submitted  to  OMB  for  clearance.  We  suggest  that  the  legislation  be  amended  to 
permit  the  communication  of  recommendations  to  OMB  either  before  or  at  the 
same  time  that  they  are  sent  to  Congress.  The  timing  of  the  correspondence  should 
be  in  the  discretion  of  the  independent  regulatory  agency. 

Thirdly,  these  bills  would  eliminate  or  modify  the  requirement  of  the  Federal 
Reports  Act  that  requests  for  information  directed  to  ten  or  more  persons  be 
cleared  by  OMB.  H.R.  3255  would  eliminate  the  requirement  when  the  independ- 
ent agency  determines  that  the  collection  of  information  is  for  law  enforcement 
purposes  and  so  notifies  OMB.  H.R.  4036  and  H.R.  6962  would  eliminate  the  rp- 
quirement  of  approval  by  OMB  for  independent  regulatory  agencies,  but  would 
require  that  each  such  agency  invite  comments  from  OMB. 

The  Federal  Reports  Act  was  enacted  to  protect  businessmen  from  duplicative 
and  unnecessarily  burdensome  information  requests  from  the  Federal  Govern- 
ment. The  rec^-ntly  enacted  Public  Law  93-153  removes  the  independent  regula- 
tory agencies  from  the  requirement  of  approval  by  OMB  and  substitutes  a  pro- 
cedure whereby  such  agencies  will  sulnnit  the  plans  or  forms  for  the  collection 
of  information  to  the  Government  Accounting  Office  for  its  comments.  Such  an 
agency  makes  the  final  determination  as  to  the  necessity  of  the  information.  If 
no  advice  is  received  from  the  GAO  within  45  days,  the  agency  may  immediately 
proceed. 


*  §295  U.S.  602  (1935). 
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This  new  authority  will  permit  the  Commission  to  obtain  tlie  information  nec- 
essary to  pei'l'orm  its  function  as  an  independent  agency,  wliile  at  the  same  time 
ensuring  the  coordination  of  information  requests  to  avoid  duplication  and  mini- 
mize the  compliance  burden  on  business.  The  Commission  does  not  feel  that  any 
further  authority  is  necessary  at  tliis  time. 

Fourthly,  these  bills  would  require  that  in  some  form  the  Commission's  budget 
requests  be  submitted  to  Congress.  H.R.  3255  would  amend  the  Budget  and  Ac- 
counting Act  to  require  that  the  budgets  of  the  independent  agencies  be  sub- 
mitted to  Congress  by  the  Executive  without  revision. 

H.R.  4036  and  H.R.  6962  would  amend  the  Budget  and  Accounting  Act  to  re- 
quire the  Executive  in  submitting  the  Budget  to  Congress  to  also  include  the 
original  submission  of  the  agency  to  0MB  together  with  any  agency  comments 
Vvhich  accompany  such  submission. 

At  present  the  Commission's  budget  is  reviewed  by  the  Office  of  Management 
and  Budget  before  it  is  sulunitted  to  Congress.  At  the  same  time,  the  Commis- 
sion has  been  forthright  in  responding  to  reiiuests  from  its  Appropriations  Com- 
mittees for  information  and  in  advising  tliem  of  current  programs  and  fviture 
needs.  The  Commission  recognizes  that  the  submission  of  a  comprehensive  budget 
is  of  importance  in  coordinating  budgetary  resources  and  in  allocating  such  re- 
sources to  programs  in' accordance  with  the  priorities  of  Presidential  policy. 
However,  the  Commission  believes  that.  C(,)nsistent  with  its  status  as  an  independ- 
ent agency,  its  views  of  its  budgetary  needs  should  also  be  presented  so  as  to 
enable  the  Congress  to  weigh  the  Commission's  determination  of  its  needs  and 
priorities  along  with  those  of  the  Executive.  Accordingly,  the  Commission  en- 
dorses these  aspects  of  the  provisions  of  H.R.  4036  and  H.R.  6962  concerning 
this  matter. 

Fifthly,  H.R.  4036  and  H.R.  6962  would  require  the  Commission,  iipon  request 
from  a  House  or  Senate  Commerce  Committee,  to  submit  reqiiested  documents 
in  its  possession  or  control  within  two  days.  We  would  be  required  to  condition 
any  transfer  of  a  document  to  another  agency  or  person  upon  the  return  of  the 
document  for  purposes  of  complying  with  a  Congressional  request. 

We  know  of  no  incident  in  which  tlie  Commerce  Committees  in  the  discharge 
of  their  functions  have  been  unable  to  obtain  documents  from  us.  It  has  been  our 
policy  to  comply  with  requests  from  Congress  fully  and  as  expeditiously  as  pos- 
sible. Given  this  background,  a  provision  to  amend  the  Federal  Trade  Commis- 
sion Act  to  require  submission  of  documents  is  unwarranted  and  unnecessary. 
Further,  the  two-day  requirement  v/ouid  in  many  cases  be  difficult  or  impos- 
sible to  comply  with  due  to  the  difficulty  of  locating  and  aggregating  large  num- 
bers of  documents  which  may  be  stored  in  locations  across  the  country. 

Sixthly,  the  bills  would  require  changes  in  the  appointment  and  tenure  of  the 
Chairman.  H.R.  3255  wouUl  require  that  the  Commissioners  elect  a  Chairman 
annually  from  their  membership.  H.R.  4036  and  H.R.  6902  provide  that  the 
Chairman  shall  serve  as  Chairman  until  the  expiration  of  his  term  as  Commis- 
sioner. These  bills  would  also  require  Senate  confirmation  for  the  designation 
of  the  agency  Chairman  even  when  he  is  already  a  Conunissioner  by  i)rior  ap- 
pointment. In  addition,  they  eliminate  inefficiency  as  a  ground  for  removing 
a  Commissioner. 

The  Commission  supports  the  present  method  of  designating  a  Chairman  as  a 
means  of  ensuring  the  needed  continuity  and  stal>ility  in  the  administrative  man- 
agement of  the  Commission.  The  elimination  of  "inefficiency"  as  a  grounds  for  the 
removal  of  a  Commissioner  while  retaining  other  grounds  such  as  "neglect- of 
duty"  does  not  appear  desirable. 

These  comments  have  been  supplied  to  the  Committee  without  preclearanee  by 
the  Office  of  Management  and  Budget.  Comments  were  solicited  from  OMB.  but 
no  i)art  of  this  report  was  altered  because  of  any  views  expressed  by  OMB  or 
by  any  other  agency. 

By  direction  of  the  Commission. 

Charles  A.  Tobin, 

Secretary. 


23 

[Attachment   III 

Federal  Trade  Commission, 
Washington,  D.V.,  March  Ml,  IDl.'f. 
KStaff  bulletin  74-10 

Subject :  Contacts  by  Persons  Outside  the  Commission  Relating  to  Investigations 
or  Cases 

The  purpose  of  this  directive  is  to  set  forth  procedures  for  making  and  keep- 
ing records  of  contacts  made  with  Commission  personnel  by  non-involved  persons 
outside  of  the  Commission  concerning  investigations  or  cases  pending  within  the 
Commission.  The  reciuirements  of  this  bulletin  are  in  addition  to  the  require- 
ments of  Section  4.7  of  the  Commission's  Rules  of  Practice  and  Procedure  as 
well  as  any  requirements  of  the  Administrative  Procedure  Act. 

Each  Commission  employee  shall  record  on  a  "Record  of  Outside  Contact"  form 
(see  attached  form)  each  oral  comnmnication  (in  person,  by  telephone,  or  other- 
wise) concerning  such  a  matter  pending  within  the  Commission  by  a  non-in- 
voh-ed  person  indicating  an  interest  in  the  matter. 

The  completed  "Record  of  Outside  Contact"  form  shall  be  placed  in  the  file  of 
the  matter  and  shall  thereafter  be  made  part  of  the  Commission's  public  records 
if  and  when  a  public  record  of  the  matter  is  established.  If  the  communication 
concerns  an  adjudicative  proceeding,  the  completed  "Record  of  Outside  Con- 
tact" form  shall  be  transmitted  to  the  Secretary  who  shall  place  it  in  the  public 
record  of  the  case,  but  separate  from  the  record  material  upon  which  the  Com- 
mission can  rely  in  reaching  its  decision  in  the  case. 

For  purposes  of  this  directive,  a  "non-involved  person"  means  one  with  whom 
contact  would  normally  not  be  made  in  the  routine  handling  of  the  investigation 
or  case  and  includes,  but  is  not  limited  to,  a  3ilember  of  Congress  or  his  staff,  an 
official  of  another  Government  agency  or  of  the  Executive  Branch  and  any  other 
person  in  public  or  private  life  not  directly  involved  in  the  matter.  It  does  not 
include  an  official  or  employee  of  the  Commission  or  a  person  outside  of  the  Com- 
mission with  whom  an  employee  would  be  expected  routinely  to  communicate 
in  the  normal  cause  of  handling  such  a  matter  such  as  a  person  under  investiga- 
tion, an  informant  in  an  investigation,  a  party  or  witness  to  a  proceeding  or  the 
attorney  for  such  person,  informant,  party  or  witness. 

This  directive  does  not  apply  to  communications  of  applicants  or  complaining 
parties  in  accordance  ^^■ith  the  policy  set  forth  in  Section  2.2(d)  of  the  Com- 
mission's Procedures  and  Rules  of  Practice. 

The  directive  does  not  apply  to  routine  requests  for  information  solely  with 
respect  to  the  status  of  a  matter.  Such  requests  for  status  reports  would  include 
inquiries  regarding  when  pulilic  actions  were  taken  or  may  be  taken,  identifica- 
tion of  parties  or  staff  personnel  responsil)le  for  the  matter,  or  avaikability  of 
public  information  about  the  investigation  or  case. 

Attachment. 

R.  T.  IMcNamar, 
Executive  Director. 

Record  of  Outside  Contact 

(FTC   Form   6^-74) 

Identity  of  Pending  Commission  Investigation  or  Case  : 

File  No.  or  Docket  No. : 

Name,  Title  of  Outside  Person  Who  Made  Contact : 

Name,  Position  of  Commission  Employee  Contacted  : 

Date/Time  of  Contact : 

Brief  description  of  subject  (s)  discussed  : 

Attachment. 
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Federal  Trade  Commission, 
Washington,  B.C.,  April  11,  1974. 
The  Hon.  Harley  O.  Staggers, 

Chairman,  Special  Suhcommiitcc  on  InreHiigations,  Interstate  and  Foreign  Com- 
merce Committee,  Washington,  B.C. 

Dear  Mr.  Chairman  :  In  connection  w  ith  my  March  13  appearance  before  the 
Investisations  Subcommittee,  I  informed  you  that  I  would  supply  material  for 
the  record.  Under  separate  cover  I  have  responded  to  five  of  the  Subcommittee's 
requests  for  additional  information.  The  purpose  of  this  letter  is  to  provide 
material  referred  to  on  pages  37  and  Gl  of  the  Record.  On  those  pages,  you  asked 
about  trade  regulation  rule  activity  since  the  reorganization  of  the  Bureau  of 
Consumer  Protection  and  about  the  food  task  force. 

I  am  pleased  to  respond  to  your  in(iuiries  on  both  these  points ;  however,  I 
must  ask  that  you  treat  these  responses  in  a  confidential  manner.  Unlike  the 
material  I  provided  in  the  other  letter  to  you  of  this  date,  this  letter  contains 
internal  Commission  information,  the  public  disclosure  of  which  may  jeopardize 
Commission  investigations  or  deter  candid  and  frank  discussion  within  the  Com- 
missiun  on  advice  and  recommendations.  Accordingly,  I  am  asking  that  this  letter 
receive  confidential  treatment  and  that  it  not  be  made  a  part  of  the  public 
record  of  the  March  13  hearing. 

At  page  37,  I  was  asked  what  Trade  Regulation  Rules  have  been  begun  since 
the  reorganization  of  the  Bureau  of  Consumer  Protection  on  July  10,  1973.  Al- 
though no  new  notices  of  proposed  rulemaking  have  been  puldished  for  comment 
since  that  time,  the  Commission  on  Decemlier  13,  1973,  announced  effective  dates 
for  two  rules.  These  were  Cooling-Oft  Period  for  Door-to-Door  Sales,  which  allow 
a  consumer  to  reconsider  and  rescind  most  door-to-door  sal'es  contracts;  (effec- 
tive June  7,  1974)  and  Negative  Option  Plans  for  Book  and  Record  Clubs,  which 
requires  a  reasonable  period  to  be  afforded  a  club  member  in  which  to  exercise 
the  "negative  option."  (effective  June  7,  1974). 

Prior  to  the  reorganization  no  eifective  date  had  been  assigned  to  these  rules 
because  the  Commission's  authority  to  issue  such  rules  was  the  subject  of  litiga- 
tion. One  rule  pertaining  to  mail  order  sales  has  been  revised  and  placed  on  the 
record  for  public  comment.  Another  rule  pertaining  to  amplifier  performance 
disclosure  for  home  entertainment  equipment  has  been  formally  approved  by  the 
Commission  and  will  be  issued  shortly. 

In  addition,  the  Commission  is  currently  considering  a  staff  recommendation 
for  a  trade  regulation  rule  covering  nutritional  claims  made  in  connection  with 
food  advertising.  This  proposal  and  others  such  as  pesticide  advertising,  *  *  * 
franchising  practices  and  plastics  flammability  have  been  the  subject  of  substan- 
tial efforts  that  antedate  our  internal  reorganization. 

Since  the  restructuring,  staff  efforts  of  a  preliminary  nature  looking  toward 
possible  future  rulemaking  have  been  initiated  in  the  following  areas :  funeral 
industry  practices,  prescription  drug  advertising  *  *  *  Finally,  our  staff  is  en- 
gaged in  preliminary  analysis  that  may  or  may  not  produce  rulemaking  pro- 
posals in  several  areas  including  auto  mileage  claims  *  *  *  j,^  none  of  these 
situations  has  the  staff  completed  its  analysis  or  made  final  specific  recommenda- 
tions, nor  has  the  Commission  itself  yet  approved  the  rulemaking  approach.  In- 
deed, it  was  my  intention  in  reorganizing  the  rulemaking  activity  of  the  Bureau 
to  break  down  the  artificial  distinctions  between  rulemaking  and  adjudication. 
It  was  my  further  hope  that  the  staff  would  consider  rules  as  an  alternative  to 
litigation  under  proper  conditions,  and  accordingly,  the  decision  to  pursue  rule- 
making may  be  made  at  any  time  during  the  course  of  an  investigation.  In  this 
sense,  many  other  pending  investigations  may  result  in  rulemaking  proceedings. 

On  page  61  of  the  Record,  Mr.  Manelli  posed  several  questions  about  the  Com- 
mission's food  task  force.  The  response  to  these  questions  has  been  prepared  by 
our  Bureau  of  Competition  which  is  directing  the  task  force  and  is  attached 
hereto. 

Please  let  me  know  if  I  can  be  of  further  assistance  to  you. 

It  is  always  a  pleasure  to  be  of  service  to  you  and  your  Committee. 

Lewis  A.  Engman, 

Chairman. 

Note  :  Deletions  made  upon  the  request  of  the  FTC  for  confidentiality. 
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Bureau  of  Competition 
Food  Program 

The  Bureau  of  Competition  has  for  some  time  been  engaged  in  investigating 
and  prosecuting  situations  in  the  food  indusutry  that  ave  apparent  viohitions 
of  tile  antitrust  laws.  More  recently,  it  has  combined  its  existing  food  cases  and 
investigations  with  new  investigations,  cases  and  projects  into  a  coordinated 
program  in  the  food  industry. 

The  overall  objective  is  to  identify  those  areas  where  retail  price  increases 
are  causing  the  greatest  consumer  concern,  and  to  determine  those  areas  where 
competitive  conditions  or  behavioral  restraints  may  be  interfering  with  the 
free  play  of  competition.  The  Bureau  has  identified  five  potential  industry 
segments  or  levels  in  need  of  at  least  further  investigations:  (1)  the  grower  or 
producer  and  his  relationships,  including  the  movement  of  corporate  agribusi- 
ness concerns  into  producer  and  grower  level  operations;  (2)  the  processing 
level;  (3)  the  distribution  system;  (4)  retailing  operations;  and  (5)  world 
markets — which  generally  include  international  trade  in  basic  food  commodities. 

1.  The  Grov\'er-Producer  Level — Given  the  fact  that  the  activities  of  many 
grower  activities  are,  at  least  partially,  exempted  from  antitrust  under  the 
Capper-Volstead  Act,  the  Bureau's  role  is  directed  toward  maintaining  competi- 
tive conditions  in  the  producer  markets  (fruits,  vegetables,  meats,  grain,  etc.) 
to  the  extent  that  the  present  exemptions  are  not  effective. 

At  present,  the  Bureau's  primary  activity  at  the  producer  level  includes  a 
case  involving  acquisitions  of  lettuce  growers.  Also  under  investigation  are 
mergei'S  of  the  agribusiness  type  and  possible  collusive  pricing  beyond  the 
permissible  Capper-Volstead  limits  in  fresli  produce. 

2.  Processor  Level. — The  processing  level  of  the  food  industry  embraces  those 
firms  that  purchase  or  acquire  the  agricultural  pi*oduc"t  and  transform  it  by 
processing  either  into  a  finished  food  form  (e.g.,  frozen  or  canned  foods)  or  into 
a  form  for  final  processing  by  the  consumer  (e.g.,  flour  or  cake  mix).  Many  of 
the  companies  involved  in  this  area  are  very  large,  and  some  are  integrated  into 
the  production  sector  or  have  strong  contractual  relationships  with  producers. 
Many  oi:  them  also  have  dominant  marketing  positions  in  individual  product 
areas. 

Tlie  Commission  has  an  ongoing  program  in  the  merger  field  concerning  groc- 
ery product  extension  mergers  under  a  published  policy  statement.  Investigations 
of  this  type  represent  one  component  of  the  Bureau's  activity  in  this  phase  of 
the  food  industry.  Also  in  the  merger  field  is  the  Commission's  recently  announced 
Dairy  Industry  Policy  Statement  concerning  mergers  in  the  dairy  industry.  One 
case  in  litigation  is  part  of  this  program,  and  additional  matters  are  under 
investigation. 

Beyond  the  merger  area,  the  Bureau  is  investigating  competitive  performance 
and  behavior  of  food  manufacturers.  It  has  recently  brought  a  shared  monopoly 
case  against  the  four  leading  manufacturers  of  breakfast  cereal  and  is  conduct- 
ing intensive  investigations  in  the  bread,  beer,  coffee  and  wine  industries  which 
focus  on  these  competitive  problem  areas. 

3.  Bistrihution  Level. — The  distribution  segment  of  the  food  industries  em- 
braces both  the  distribution  systems  controlled  by  the  manufacturers  of  proc- 
essed foods  ;  the  major  food  retailing  chains  and  their  purchasing  programs  ;  and 
an  immense  network  of  independent  operators  who  i)erform  distribution  func- 
tions as  jobbers,  wholesalers,  brokers  and  dealers.  These  distribution  channels 
embxace  both  the  retail  end  market  and  the  institutional  market  or  the  market 
for  mass  feeders  of  various  kinds. 

Antitrust  actions  and  antitrust  objectives  take  many  forms  here.  One  goal  is 
to  prevent  the  lessening  of  competition  in  the  distributional  process  due  to  verti- 
cal mergers.  Another  is  to  prevent  individual  company  dominance,  or  agreements 
in  restraint  of  trade,  as  to  shelf  space  or  the  limitation  of  final  selection  oppor- 
tunities of  consumers.  And  while  price  cutting  may  immediately  benefit  the  con- 
sumer, predation  and  prolonged  sales  below  cost  can  severely  disadvantage 
smaller  companies  and  result  in  shelf  space  domination  by  the  larger,  more  pow- 
erful companies — to  the  ultimate  detriment  of  the  consumer.  Currently  under 
investigation  or  in  litigation  are  several  matters  involving  bread,  crackers,  coffee, 
and  milk  markeits. 

Another  aspect  of  distribution  involves  the  franchising  area.  The  Commission's 
cases  involving  exclusive  territorial  restrictions  in  the  soft  drink  bottling  area 
are  designed  to  permit  intrabrand  competition  to  emerge  and  flourish  at  the  "cus- 
tomer" level  without  undue  imposition  of  restrictions  by  suppliers. 
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4.  Retail  Level. — The  dominant  power  of  the  chain  store  as  a  volume  pur- 
cliaser  has  long  been  a  concern  of  the  Bureau.  AVhen  manifest  in  traditional 
forms  of  price  and  promotional  favoritism,  it  has  readily  been  attacked. 

However,  the  Bureau  is  not  satisfied  that  to  date  enough  analysis  has  been 
given  to  the  relationship  of  local  or  regional  retail  store  concentration  and  high 
food  prices.  One  area  of  investigation  by  the  staff  is  further  examination  of  the 
questions  of  concentration,  prices  and  profitability  relationships  in  particular 
market  areas.  A  first  phase  of  further  investigation  will  be  to  examine  exactly 
how  the  major  food  chains  go  about  pricing  their  products  with  an  eye  toward 
possible  antitrust  action  which  would  benefit  the  consumer. 

Lastly,  in  the  merger  field,  the  Commission's  chain  grocery  store  guidelines 
have  been  vigorously  enforced,  thereby  preventing  further  increased  concentra- 
tion resulting  from  acquisitions. 

5.  World  Markets. — In  recent  years  it  has  appeai-ed  that,  to  a  major  extent, 
at  least  certain  food  products — particularly  staple  agricultural  products — are 
involved  in  a  world  traiding  market.  Efforts  by  the  Biireau  in  this  area  suggest 
possible  new  and  novel  use  of  traditional  antitrust  enforcement  efforts.  To  the 
extent  that  private  restraints  on  international  trade  in  agricultural  commodities 
may  be  causing  domestic  price  manipulation,  or  international  repercussions  that 
affect  the  domestic  or  foreign  commerce,  the  Bureau  wishes  to  determine  whetlier 
any  violations  of  the  antitrust  laws  may  be  involved. 

Mr.  Manelli.  With  respect  to  the  Senate  bill  which  the  chairman 
mentioned,  the  bill  in  question  was  S.  2176.  That  was  a  bill  dealing 
with  ener£r.y  conservation  which  would,  if  enacted,  directly  affect  the 
FTC's  jurisdiction.  In  fact,  as  you  pointed  out,  it  would  require  you  to 
establish  energy  efficiency  ratings  for  certain  electrical  appliances. 

On  July  26,  1973  you  were  requested  by  the  Senate  Interior  Com- 
mittee to  comment  in  30  da^'S  on  this  proposed  legislation  and,  accord- 
ing to  the  information  we  have,  there  was  no  report  sulmiitted  by  the 
FTC  commenting  on  the  legislation.  The  Senate  Interior  Committee 
held  hearings  on  the  bill  in  August  of  1073  and  the  bill  was  referred 
to  the  Senate  on  September  27,  and  you  did  not  testify,  and  no  repre- 
sentative of  the  agency  testified,  during  the  course  of  those  hearings. 

The  bill  was  thereafter  referred  to  the  Senate  Commerce  Committee 
for  consideration.  I  believe  there  was  a  limit  of  60  days  for  the  Senate 
Commerce  Committee  to  review  the  bill  and  the  FTC  was  requested  to 
comment  by  the  Senate  Commerce  Committee,  and  that  request  was 
on  November  7.  Your  comments,  I  believe,  arrived  December  6  after 
the  bill  had  been  discharged  from  the  committee.  You  pointed  out  that 
the  bill  was  discharged  too  quickly  for  your  comments  to  arrive  in 
time. 

My  question  would  be  why  would  the  FTC  not  furnish  comments  to 
the  Senate  Interior  Committee,  as  requested,  on  a  bill  which  so  directly 
affects  the  agency's  powers  and  jurisdiction? 

Mr.  Engman.  First  of  all,  I  might  say,  as  I  indicated  during  my 
earlier  remarks,  we  were  not  requested  to  testify  before  either  of  these 
committees  and  if  we  had  been,  I  assume  I  would  have  known  about  it. 

Second,  with  respect  to  the  comments,  as  I  indicated — and  I  am  not 
exactly  sure  which  committees  were  involved  in  this  situation — there 
were  informal  comments  given  to  the  staff  relating  to  the  Commis- 
sion's general  posture  and  problems  in  this  general  area. 

Mr.  MAiSTEUj.  I  would  just  note  for  the  record,  maybe  you  could 
comment  on  it,  that  there  did  appear  to  be  a  letter  from  Secretary 
Tobin  to  the  Senate  Interior  Committee  advising  the  committee  that 
the  FTC  intended  to  comment,  and  would  provide  comments,  a  full 
report.  As  I  said,  there  were  no  comments. 
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With  respect  to  the  chairman's  letter  which  was  sent  to  you  on 
Aucjust  7  of  last  year,  you  were  asked  whether  the  agency  had 
authority  to  require  these  energy  efficiency  ratings.  You  were  also 
asked  for  any  comments  you  might  care  to  offer.  Could  you  review 
briefly  what  it  was  the  Commission  had  in  progress  on  this  question  ? 
You  did  summarize  it,  saying  that  there  had  been  some  studies  and 
some  review  at  the  Commission.  "VYhen  did  these  start? 

Mr.  Engman.  Mr.  Manelli,  first  of  all,  let  me  indicate  to  you — and 
I  did  not  do  this  clearly  enough  in  my  beginning  remarks — we  are 
talking  about  two  different  situations.  In  a  sense,  when  we  are  talking 
about  the  request  which  Chairman  Staggers  first  made  to  me  and  the 
subsequent  comments  which  he  did  make,  the  first  response  indicated 
that  we  are  a  body  which  is  not  only  accountable  to  the  Congress  but 
also,  I  might  add,  has  its  decisions  reviewed  in  the  judicial  framework 
and  setting. 

When  we  speak,  when  I  speak,  on  various  matters,  those  statements, 
when  they  relate  to  legal  proceedings  that  the  Commission  is  involved 
in,  must  be  based  on  evidence  and  data  which  are  obtained  through 
normal  proceedings  affording  due  process.  This  includes  an  oppor- 
tunity for  interested  parties  to  come  forward  and  to  place  their  com- 
ments or  their  positions  with  respect  to  a  certain  matter  on  the  record. 
Therefore,  it  is  not,  in  my  opinion,  appropriate  for  us  to  say,  prior  to 
the  time  we  are  involved  in  a  hearing — wearing  our  quasi-judicial 
hats — that,  yes,  this  is  a  situation  in  which  the  Commission  should 
take  this  action. 

At  that  time  we  had  no  such  formal,  legal  proceeding  and  I  believe 
that  I  would  have  been  subject  to  criticism  if  I  had  so  indicated  prior 
to  the  time  that  we  had  this  evidentiary  material,  that  we  were  going 
to  be  engaged  in  this  kind  of  activity. 

In  fact,  this  is  not  the  case  when  we  are  commenting  on  legislation 
as  we  did  with  respect  to  the  Senate  bill.  We  have  urged  and  we  have 
agreed  that  the  authority  contained  in  the  Senate  bill,  which  is  now 
before  the  House,  is  advisable  authority.  It  is  a  matter  which  should 
be  pursued,  with  the  exception  of  the  particular  rulemaking  pro- 
vision which  we  find  to  be  unduly  burdensome. 

In  that  connection  and  responding  now  directly  to  the  first  question 
which  you  asked,  in  fact  we  had  been,  as  early  as  the  first  part  of  1973, 
involved  in  a  pilot  program  in  the  Bureau  of  Consumer  Protection 
which  was  directed  toward  securing  disclosure  to  consumers  on 
various  types  of  material  relating  to  major  household  appliances.  One 
aspect  of  that  program  was  the  cost  of  operation  which  is  involved  in 
the  so-called  energy  efficiency  ratio. 

jNIr.  Manelli.  If  you  had  already  in  progress  an  inquiry  on  the 
energy  efficiency  ratings  and  the  request  for  disclosures,  why  would 
you  not  advise  the  chairman  of  that  when  you  responded  to  his  letter  ? 
His  letter  of  August  7  states  that  the  subcommittee  is  surveying  the 
feasibility  of  various  proposals,  and  whether  additional  legislation 
would  be  required  to  implement  them.  One  such  proposal  is  to  require 
the  posting  of  the  EER,  the  disclosure.  And  the  second  question  in  the 
letter  was  whether  you  have  present  statutory  authority. 

In  your  response  of  November  9  you  state  that  the  Commission  be- 
lieves that  it  has  authority  under  the  FTC  Act  to  require  affirmative 
disclosures,  where  a  failure  to  disclose  would  amount  to  unfair  and 
deceptive  practices. 
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Why  did  you  not  advise  tlie  chairman  at  that  time  of  the  work  you 
had  been  doing  on  the  EER  disclosures  ? 

Mr.  Engman.  I  did  not  read  the  letter  as  requiring  that  specific  in- 
formation. I  viewed  the  letter  as  a  request  for  the  kind  of  authority 
which  the  Federal  Trade  Commission  has  or  may  have  in  order  to 
proceed  in  this  area.  I  reiterate  that  we  cannot,  in  advance  of  hearing 
the  evidence  on  a  matter,  give  a  definitive  statement  to  the  Congress 
or  to  anyone  else,  if  we  are  carrying  out  our  oaths  of  office  properly, 
prior  to  having  heard  what  may  be  involved. 

We  must  make  a  finding  that  the  absence  of  affirmative  disclosure 
requirement — if  we  are  to  require  affirmative  disclosure — would  be  a 
violation  of  section  5  of  the  Federal  Trade  Commission  Act.  "We  must 
have  a  legal  record  upon  which  we  make  that  statement.  When  I  speak 
on  a  matter  and  say  that,  yes,  we  do,  or  no,  we  don't,  I  think  I  am  sub- 
ject to  criticism  on  the  basis  of  what  may  be  developed  in  a  proceeding, 
if  such  a  proceeding  is  moving  forward. 

I  indicated  that  we  subsequently  determined  that  our  limited  re- 
sources— ^of  the  Senate  bill  itself  recognizes  that  this  kind  of  project 
will  cost  some  $2  million 

Mr.  Manelli.  Excuse  me.  Let  me  interrupt.  Your  answer  is  going 
far  beyond  my  question,  and  I  would  like  to  conclude  the  questions  I 
have  as  rapidly  as  possible. 

My  question  was  why  you  had  not  advised  the  chairman,  either  in 
your  first  response,  which  was  in  November,  or  when  the  chairman 
wrote  you  a  second  letter  and  you  answered  a  second  time,  why  you 
had  not  advised  him  of  what  the  Commission  had  been  doing  in  this 
area.  I  think  your  answer  probably  covered  that  and  some  more  things 
besides. 

Mr.  Engman.  I  just  want  to  be  sure  the  whole  record  is  before  this 
committee. 

Mr.  Manelli.  The  presumption  of  the  legislation  that  has  been  in- 
troduced— this  is  the  crux  of  it,  I  guess — the  presumption  is  that  the 
FTC  does  not  have  the  authority  to  require  this  type  of  disclosure. 
Therefore  these  bills  propose  to  confer  that  authority  on  the  agency. 
From  what  is  indicated  in  your  letter,  both  letters  you  have  written 
on  this  subject,  the  Commission  has  that  authority  now,  or  are  you 
saying  it  does  not  ? 

Mr.  Engman.  I  am  saying  that  question  cannot  be  answered  in  the 
abstract  and  that  was  the  purport  of  the  first  response  to  Chairman 
Staggers. 

Mr.  Manelli.  Shouldn't  you  answer  that  question? 

Mr.  Engman.  The  problem  is  w^hen  we  issue  a  rule,  in  most  instances 
an  affected  industry  may  very  well  challenge  that  rule.  It  may  then  go 
to  a  court  of  appeals  or  to  another  court — depending  on  the  procedure 
which  is  being  followed — and  challenge  the  basis  on  which  the  Com- 
inission  has  issued  a  rule. 

We  have  just  been  up  to  the  Supreme  Court  with  respect  to  the  basis 
of  our  authority  to  issue  a  rule  in  connection  with  octane  posting.  This 
is  something  we  cannot  ignore.  We  must  operate  on  the  basis  of  evi- 
dence which  is  obtained,  and  the  evidence  which  is  obtained  in  a  pro- 
ceeding will  indicate  whether  or  not  there  is  a  legal  basis  for  the  Com- 
mission to  require  affirmative  disclosure — in  other  words,  whether  the 
absence  of  nffirmative  disclosure  in  this  connection  means  an  unfair 
practice  under  section  5  of  the  Federal  Trade  Commission  Act. 
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Mr.  IManelli.  You  have  already  required  people  to  disclose  the 
wattage  and  expected  life  of  light  bulbs,  would  this  not  be  the  same 
kind  of  thing. 

Mr.  Engman.  That  is  correct.  Every  proceeding  must  be  developed 
on  the  basis  of  its  record.  I  cannot,  as  Chairman  of  the  Commission, 
in  advance  of  obtaining  that  record,  give  this  committee  a  definitive 
answer  as  to  what  we  might  or  might  not  come  out  with.  We  might 
presume  this  is  an  area  in  which  we  are  interested  in  moving.  Ob- 
viously the  Commission  did  have  some  interest  in  moving  in  this  area 
because  the  Bureau  was  examining  some  potential  problems  in  this 
area.  But  I  cannot,  in  advance  of  the  time  the  Commission  is  involved 
in  such  a  proceeding,  assume  what  evidence  is  going  to  be  introduced. 

Mr.  Manelli.  Mr.  Chairman,  on  April  4  last  year  you  told  a  sub- 
committee of  the  House  Appropriations  Committee  that  you  were  go- 
ing to  take  vigorous  action ;  you  stated  that : 

The  FTC  plans  through  rules  and  guides  to  explore  various  methods  of  en- 
couraging manufacturers  to  disclose  more  and  better  product  information  so  the 
consumer  can  compare  the  merits  of  competing  brands  or  alternatives  in  a 
variety  of  products. 

I  am  quoting  from  the  news  summary  of  your  subcommittee  testi- 
mony. Concerning  the  disclosure  of  energy  efficiency  or  energy 
requirements,  you  did  state  last  April  that  the  Commission  was  going 
to  take  vigorous  action  in  all  areas  of  affirmative  disclosures.  In  your 
answers  here  you  seem  to  indicate  the  Commission  is  still  dealing  in  a 
vacuum  or  in  the  abstract  with  respect  to  EEK.  Do  you  plan  any  hear- 
ings ?  Is  the  Commission  going  to  take  action  here  ? 

Mr.  Engman.  I  I'ef er  you  again  to  my  most  recent  letter  on  this  sub- 
ject. At  the  time  when  we  were  testifying  before  the  Appropriations 
Subcommittee,  as  I  indicated  to  you,  we  had  requested  additional 
funds  from  the  Office  of  Management  and  Budget  which  would  permit 
us  to  deal  with  the  cost  of  determining  and  obtaining  the  technical  ex- 
pertise with  which  to  measure  work  output.  This  is  a  very  difficult 
area,  as  you  know,  how  you  measure  output,  and  that  is  an  important 
part  of  the  equation  in  terms  of  energy  efficiency  ratios. 

Tliose  funds  were  not  only  denied  to  us  by  the  Office  of  Management 
and  Budget,  but  were  not  restored  by  the  Appropriations  Subcom- 
mittee or  the  Congress  and  we  had  no  money  to  proceed  with  the 
initial  exploration  which  we  had  begun.  We  thereupon  took  another 
tack  and  we  went  to  the  National  Bureau  of  Standards  and  requested, 
on  an  internal  basis,  whether  they  would  be  able  to  provide  us  with 
some  input  into  this  area,  since  we  could  not  hire  the  technical  exper- 
tise to  accomplish  it. 

The  National  Bureau  of  Standards  in  effect  has  not  been  able  to  do 
that  on  an  expedited  basis  because  of  their  stated  priorities  and  their 
operation  with  the  Department  of  Commerce. 

We  have  not  in  any  way  stopped  work  on  the  overall  product  infor- 
mation program,  and  there  are  several  trade  regulation  rules  which 
are  presently  in  the  process  of  coming  out,  or  coming  forward.  We 
have  really  not  been  able  to  proceed  in  the  EER  area  and  that  is  one 
of  the  reasons  why  we  endorse  the  legislation  which  was  introduced  by 
Senator  MagTiuson  last  December. 

Mr.  Manellt.  Mr.  Chairman,  there  have  been  a  number  of  allega- 
tions, including  those  in  the  press,  that  the  FTC's  rulemaking  priori- 
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ties  have  been  changed  somewhat.  I  have  in  mind  one  particular  item 
on  which  I  would  like  j^our  comment.  This  is  an  article  which  ap- 
peared in  the  January  1974  issue  of  Advertising  Age  by  Mr.  Cohen. 
I  will  just  quote  briefly  a  couple  of  lines  from  it : 

Though  FTC  spends  roughly  $15  million  in  consumer  protection,  and  employs 
385  lawyers  and  consumer  specialists  for  this  work,  1973  was  probably  the  least 
productive  year  in  the  past  three  decades  so  far  as  the  regulation  of  advertising 
practices  is  concerned.  That  $15  million  is  not  all  spent  on  policing  ads,  but  it 
did  not  produce  a  single  new  case  involving  an  important  national  ad,  or  a  single 
new  guideline  or  rule  dealing  with  any  of  the  problems  which  confuse  admen 
and  irritate  consumers. 

Specifically,  in  your  response,  is  it  true  that  the  FTC  did  not  pro- 
duce a  single  new  case  in  1973  involving  an  important  national  ad  ? 

Mr.  Engman.  I  think  Mr.  Cohen  is  probably  in  this  room  and  I  say 
what  I  am  about  to  say  with  full  knowledge  he  will  continue  to  be  one 
of  my  friends.  He  is  a  good  reporter  most  of  the  time,  but  on  this  one  I 
happen  to  disagree  with  his  judgment.  There  are  two  answers  to  that. 
You  are  dealing  not  only  with  the  rulemaking  function,  but  also  with 
the  activities  of  the  Bureau  in  terms  of  cases. 

The  Federal  Trade  Commission  is  involved  in  the  processing  of 
cases.  The  Commission  reacts  to  matters  which  may  take  li/o  or  2  years 
to  proceed  from  a  given  point  to  final  resolution.  This  sometimes  is  an 
agonizingly  slow  process,  but  it  is  made  necessary  by  the  due  process 
requirements  in  our  legal  system.  Proposed  respondents,  whether  we 
think  they  may  be  violating  a  section  of  the  statute  that  we  enforce  or 
not,  have  a  right  to  their  day  in  court  and  there  is  very  little  we  can  do 
in  some  instances  to  speed  that  up. 

Wliat  we  reap  in  1973  in  a  real  sense  is  a  result  of  what  was  sowed  in 
1971  and  1972.  Wliat  we  reap  in  1974  is  a  result  of  what  was  sowed  in 
the  previous  2  years. 

Beyond  that,  in  fact  this  Commission  did  file  and  was  involved,  I 
think,  in  some  12  advertising  cases.  There  may  be  some  disagreement 
between  Mr.  Cohen  and  the  staff  of  the  Commission  on  whether  those 
are  or  are  not  significant  cases.  I  am  really  not  able,  since  I  participate 
in  a  quasi-judiciary  position  in  terms  of  reviewing  those  cases,  to  com- 
ment on  whether  they  are  or  are  not  significant. 

The  fact  is  there  were  that  number  of  cases  brought  by  the  Com- 
mission over  that  period  of  time. 

Now  with  respect  to  rulemaking,  let  me  make  my  position  very  clear 
on  this  point.  I  think  that  the  rulemaking  authority  of  the  Commis- 
sion is  one  of  the  most  important  authorities  and  powers  which  the 
Commission  has.  Unfortunately,  when  I  came  on  board  last  February, 
we  had  an  adverse  ruling  from  a  Federal  court  district  judge  here  in 
the  District  of  Columbia  which  had  said,  in  effect,  the  Commission 
does  not  have  authority  to  issue  rules.  The  Commission  appealed  that 
ruling  and  last  summer  the  Court  of  Appeals  for  the  District  of  Co- 
lumbia reversed  that  district  court  judge  and  held  that  the  Commis- 
sion does  have  authority  to  issue  rules,  to  engage  in  rulemaking 
proceedings. 

This  matter  was  then  again  placed  in  abeyance  when  the  respond- 
ents in  that  proceeding,  which  happened  to  be  most  of  the  major 
petroleum  companies,  filed  a  petition  for  certiorari  seeking  to  chal- 
lenge that  finding.  It  was  not  until  about  2  weeks  ago  when  the 
Supreme  Court  of  the  United  States  denied  the  petition  for  certiorari 
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that  the  matter  was  finally  resolved  and  it  is  now  clear  that  we  do  have 
authority  to  issue  rules. 

You  must  bear  in  mind  that  the  process  of  attempting  to  issue  rules 
when  there  is  a  court  decision  outstanding  which  indicates  we  do  not 
have  the  authority  to  issue  rules  raises  very  difficult  problems  in  terms 
of  what  the  Commission  announces. 

The  Commission  during  this  timeframe,  however,  did  go  forward, 
and  the  staff  continued  to  work  on  the  preparation  of  rules  on  the 
assumption  that  we  would  ultimately  be  victorious,  as  we  have  been. 
In  fact,  as  soon  as  the  court  of  appeals  issued  its  opinion  last  summer, 
I  reorganized  the  Bureau  of  Consumer  Protection  to  give  greater 
emphasis  to  our  confirmed  rulemaking  authority  and  I  fully  expect  the 
year  1974  is  going  to  see  a  significant  number  of  rules  which  are  pro- 
posed and  promulgated  by  the  FTC. 

Mr.  Manelli.  Mr.  Engman,  how  many  new  trade  regulation  rule 
proceedings  has  the  Commission  started? 

]\Ir.  Engman.  We  presently  have  some  seven  or  eight  trade  regula- 
tion rules  in  process.  We  have  instituted  a  couple  of  new  ones.  I  don't 
know  the  exact  number,  but  we  have  several  others  which  are  very 
close  to  coming  to  the  Commission. 

Mr.  Manelli.  My  understanding  is  that  the  seven  trade  practice 
rules  that  you  mentioned  in  your  answer  were  in  progress  before  the 
court  of  appeals  decision  and  before  your  reorganization.  So  my  ques- 
tion was  how  many  new  ones  have  been  started  and  you  said  "a 
couple." 

Mr.  Engman.  I  can't  specifically  answer  that.  You  must  bear  in 
mind  that  I  am  speaking  from  my  knowledge  of  what  is  coming  up 
from  the  Commission  staff  as  well  as  what  has  been  tentatively  ap- 
proved by  the  Commission,  but  perhaps  not  yet  released  to  the  public. 
I  can  assure  the  committee  there  are  a  significant  number  of  rules 
touching  significant  areas,  in  the  area  of  food  nutrition,  with  respect  to 
warranties  and  in  other  areas. 

Mr.  Manelli.  Could  you  provide  for  the  record  a  brief  summary  of 
what  new  trade  regulation  rule  proceedings  have  been  started? 

]\Ir.  Engman.  I  would  be  happy  to  do  that. 

Mr.  Manelli.  Let  me  make  it  clear ;  since  the  reorganization. 

Mr.  Engman.  I  would  be  happy  to  do  that.  I  have  a  suspicion,  Mr. 
Chairman,  I  may  find  myself  down  here  a  year  from  now  defending 
some  of  the  untoward  activity  the  Commission  has  been  doing  in  mak- 
ing too  much  use  of  this  rulemaking  authority,  but  we  will  wait  and  see 
what  happens. 

Mr.  Manelli.  Let  me  ask  briefly  what  is  the  status — and  I  will  list 
the  seven  rules  that  we  spoke  of — with  each  one  of  these.  The  first  is  a 
Trade  Eegulation  Kule  for  "New  Automobile  Pricing  Practices."  Pub- 
lic hearings  were  lield  on  September  14  and  17  of  1969,  and  on  the 
basis  of  the  public  record,  proposed  trade  regulation  rules  were  drafted. 
On  October  9,  1970,  the  Commission  announced  opportunity  for 
comment  on  the  proposed  rules  and  held  public  hearings  again  on 
January  12  and  13, 1971. 

Now  with  respect  to  the  new  automobile  pricing  practices,  what  is 
the  status  of  this  proceeding  ? 
Mr.  Engman.  That  proceeding  is  in  abeyance  at  the  present  time. 
There  is  a  broader  scale  investigation  going  on  as  to  the  most  mean- 
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ingful  way  of  dealing  with  the  problem  of  providing  meaningful  in- 
formation to  consumers  with  respect  to  this  area.  As  the  committee  and 
the  Congress  is  well  aware,  there  are  certain  regulations  which  have 
been  promulgated  since  the  time  this  matter  first  came  about  which 
have  required  certain  disclosures  which  are  perhaps  not  as  meaningful 
as  some  of  the  sponsors  of  those  proposals  would  have  thought  they 
might  be.  The  Commission  at  this  point  is  concerned,  if  it  engages  in 
this  area,  that  it  will  engage  in  an  area  of  relief  that  will  be  meaning- 
ful to  consumers. 

Mr.  Manelli.  The  second  is  entitled  "Disclosure  Eequirements  and 
Prohibitions  Concerning  Franchising."  The  Commission  offered  op- 
portunity to  comment  on  the  proposed  rules  on  November  10,  1971, 
and  held  public  hearings  on  February  14,  15  and  16,  1972.  What  is 
the  status  of  the  franchise  rule  ? 

Mr.  Eng]\ian.  That  is  pending  and  I  would  expect  there  will  be 
some  action  forthcoming  on  that  matter. 

Mr.  Manellt.  Do  you  have  any  estimate  as  to  when  there  would  be 
any  action  on  that  ? 

Mr.  Engman.  I  cannot  give  that  to  you  because  we  have  a  situation 
where  we  are  bound  by  certain  legal  processes  in  giving  the  right  of 
comment  and  the  like.  Those  analyses  are  now  being  made  and  I  am 
told  that  at  some  early  date  those  will  be  forwarded  to  the  Commission. 
Again  I  must  emphasize  that  the  Commission  must  base  its  findings 
in  these  areas  upon  evidence  which  can  be  supported  in  a  court  of  law 
when  the  rule  is  challenged. 

Mr.  Manelli.  The  third  one  is  entitled  "Preservation  of  Consumers' 
Claims  and  Defenses  (Plolder  in  Due  Course)."'  On  January  5,  1973, 
the  Commission  announced  opportunity  for  comment  on  proposed 
rules,  hearings  were  on  March  12  through  18, 1973,  public  hearings  had 
already  been  held  previously,  on  June  7  through  9, 1971  in  New  York 
City,  July  12  through  14,  1971  in  Chicago,  and  September  20  through 
23, 1971  in  Washington,  D.C. 

What,  briefly,  is  the  status  of  this  proceeding  ? 

Mr.  Engman.  That  proceeding  is  also  pending  and  moving  forward. 
I  would  remind  the  committee  with  respect  to  that  one  that  this  is  a 
highly  controversial  matter.  Many  banks  and  other  institutions  in 
this  country  are  very  much  opposed  to  the  proposed  rule  which  has 
been  set  forth  by  the  Commission,  but  nevertheless  if  I  were  to  go  out 
on  a  limb — and  I  should  know  better  by  this  time^ — I  would  expect 
that  the  Commission  will  be  taking  some  action  on  that  this  year. 

Mr.  Manelli.  Mr.  Chairman,  to  save  our  time,  I  would  like  leave  to 
insert  in  the  record  and  to  ask  for  written  comments  on  the  rest  of 
these.  These  are  seven  proposed  rules  which  were  in  progress  at  the 
time  that  the  court  of  appeals  decision  was  rendered,  which  Mr.  Eng- 
man spoke  of,  and  were  also  in  progress  as  of  the  date  of  reorganiza- 
tion which  he  described.  Rather  than  going  through  the  remainder  of 
these,  I  would  like  to  have  leave  to  submit  in  writing  to  him  the  seven 
items  we  are  talking  about. 

Mr.  Engman.  I  would  be  very  happy  to  do  that  and  I  might  just 
comment  and  note  in  light  of  the  need  for  increased  communication 
and  a  spirit  of  cooperation  that  it  is  not  always  necessary  to  have  a 
hearing  to  find  out  what  the  status  of  rules  are.  I  know  Mr.  Manelli 
has  been  spending  quite  a  bit  of  time  at  the  Commission.  To  the  extent 
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he  has  any  suggestions  or  the  committee  has  any  suggestions  as  to  how 
"we  can  improve  ourselves,  or  questions  on  the  status  of  any  particular 
item,  we  will  be  happy  to  provide  it  as  promptly  as  we  can. 

The  Chairman.  Mr.  Counsel,  do  you  have  any  place  where  you  can 
break  off  and  let  Mr.  Pickle  question  ? 

Mr.  Manelli.  I  think  I  can  break  off  and  ask  my  remaining  ques- 
tions later. 

The  Chairmaist.  I  would  like  to  get  questions  from  members  of  the 
committee  here  first.  I  laiow  of  your  long  speech  you  said  you  wanted 
to  set  the  record  straight.  Do  you  mean  to  get  the  letters  in  on  those 
items  I  asked  about,  and  on  the  important  independence  of  your 
agency.  Are  you  going  to  finish  the  record  and  get  that  in? 

Mr.  Engman.  I  believe  somebody  on  your  staff  already  has  that  re- 
sponse. I  indicated  that  in  the  beginning.  I  would  be  happy  to  have 
that  response  appear  in  the  record  of  this  hearing. 

The  Chairman.  I  would  like  it  as  soon  as  possible. 

Mr.  Engman.  I  indicated  to  you  we  have  already  delivered  that  to 
somebody  in  your  office. 

The  Chairman.  Not  to  my  office. 

Mr.  Engman.  My  information  is  that  it  has  been  so  delivered. 

The  Chairman.  My  office,  or  the  staff  ?  You  indicated  a  while  ago 
you  don't  know  which  it  was. 

J\lr.  Engman.  One  of  your  representatives. 

The  Chairman.  I  would  like  that  delivered. 

Mr.  Engman.  I  thought  we  would  simplify  the  problems  of  the  mail 
by  hand  delivery.  It  might  have  made  it  more  difficult. 

The  Chairman.  That  may  be  true.  We  think  this  is  important.  That 
is  why  we  asked  you,  and  the  other  agencies,  for  their  comments  on 
this  bill,  which  has  to  do  with  the  independence  of  these  regulatory 
agencies  downtown.  "WTien  we  couldn't  get  yours,  the  record  was  not 
complete  and  isn't  complete  j'^et.  We  want  the  whole  record  to  be 
completed. 

At  this  time  I  yield  to  the  gentleman  from  Texas,  Mr.  Pickle. 

Mr.  Pickle,  Mr.  Chairman,  will  we  be  limited  for  5  minutes?  This 
series  of  questions  has  been  going  on  45  minutes  by  counsel.  Can  we 
each  have  10  minutes  ? 

The  Chairman.  Yes. 

Mr.  Pickle.  Let  me  first  make  an  observation  about  your  general 
response.  Though  we  recognize  you  cannot  make  premature  decisions 
or  take  premature  action — at  least  you  should  not — there  are  occasions 
up  here  on  the  Hill  when  we  feel  that  you  move  at  the  speed  you  want 
to  move,  I  have  noticed  in  my  tenure  in  Congress  that  if  there  is  some- 
thing you  want  to  take  action  on  down  the  street,  you  will  move  as 
quick  as  a  startled  cleer,  but  if  it  is  something  that  you  have  some 
reservation  about,  or  hesitancy  about,  or  you  say  it  is  "politically  sensi- 
tive," you  move  as  slow  as  molasses.  Perhaps  that  is  a  human  trait,  but 
it  is  a  fact. 

You  moved  awfully  quick  on  the  decision  to  investigate  the  question 
of  divesture  of  the  oil  and  gas  industry  of  both  production  and  market- 
ing. You  even  allowed  a  gentleman  to  appear  before  the  full  Commerce 
Committee  who  was  an  unofficial  representative  of  the  Commission. 
Yet  when  you  have  a  case  before  you  such  as  that  pending  now  in  the 
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beer  indiistrv  with  the  question  of  wlietlier  there  is  an  anticompetitive 
practice  in  that  industry,  you  have  kicked  that  case  around  for  5  years 
or  more,  and  still  have  not  made  a  decision. 

I  understand  now  that  you  are  "on  track"  in  the  beer  matter  and  you 
are  g^oing  to  try  to  bring  that  one  to  a  head. 

I  simplv  have  onlv  one  question  in  the  area  we  have  raised  today. 
You  said  "that  you  didn't  respond  to  some  of  the  chairman's  questions 
because,  while  "you  were  studying  it,  action  was  taken,  for  instance,  on 
the  Senate  side'^by  Senator  Jackson  to  include  in  the  regulatory  agency 
aspect  matters  two  sections  that  you  felt  covered  the  same  things  that 
had  been  inquired  about  in  the  chairman's  letter. 

Now  did  Senator  Jackson  tell  you  he  was  introducing  or  adding  these 
m  a  tt  ers  to  hi  s  bil  1  ? 

Mr.  ExGMAN.  Yes,  Congressman.  We  were  very  much  involved,  as  I 
think  your  committee  chairman  was  aware,  in  some  of  the  discussions 
which'led  to  the  addition  of  those  provisions  on  the  Alaska  pipeline. 

Mr.  Ptckle.  You  knew  about  it  ? 

Mr.  Engman.  I  personally  talked  to  Senator  Jackson.  My  under- 
standing was  that  our  staff  talked  to  someone  on  your  staff  atthis 
point,  indicating  we  would  not  be  able  to  comply  with  your  time  limit. 

Mr.  Pickle.  The  record  will  reflect  the  facts  on  that. 

Mr.  Engman,  I  want  to  ask  you  some  questions  that  relate  to  the  ITT 
and  the  SEC  matters  as  you  may  recall  them  now.  When  you  were  as- 
signed to  the  White  House  Staff,  as  I  understand  it,  your  responsibili- 
ties included  tax  policy,  antitrust  and  trade  regulation.  Is  that  gen- 
erally correct? 

jMr.  Engman.  Well,  I  was  assigned  to  a  broad  category  of  areas 
which  included  those  areas  as  well  as  other  areas. 

]\Ir.  Ptckle.  On  or  about  March  6,  1972,  while  you  were  so  assigned 
to  the  White  House,  an  attorney  acting  on  behalf  of  ITT  allegedly  de- 
livered some  "politically  sensitive"  documents  to  the  White  House. 
These  documents  would  have  included  some  memos  and  correspond- 
ence which  mention  Attorney  General  INIitchell,  Vice  President  Agnew 
and  others.  At  the  time  the  documents  were  delivered  to  the  White 
House,  they  had  not  yet  been  turned  over  to  the  SEC,  although  SEC 
had  requested  that  they  be  turned  over.  The  docunients  allegedly  were 
initially  delivered  to  Mr.  Wally  Johnson  at  the  "\^niite  House. 

In  Mr.  William  J.  Casey's  testimony  before  the  subcommittee  last 
June  it  appears  John  Ehrlichman  called  Mr.  Casey  in  March  1972  and 
also  met  with  him  to  pursue  whether  or  not  the  SEC  really  had  to  have 
the  politically  sensitive  documents.  Now  do  you  know  what  documents 
were  delivered  to  the  "\^niite  Plouse? 

INIr.  Engman.  I  have  no  idea  what  documents  were  delivered  to  the 
White  House.  I  might  say  here- on  the  record  that  at  no  time  during  the 
time  I  was  at  the  White  House,  to  my  recollection,  did  I  see  any  docu- 
ments relating  to  ITT. 

Mr.  Pickle.  You  do  not  know  if  any  documents  were  delivered  ? 

Mr.  Engman.  I  have  no  personal  knowledge  of  that  fact.  I  assume  it 
is  true. 

Mr.  Ptckle.  Did  you  know  IVfr.  Wally  Johnson  ? 

Mr.  Engman.  I  know  Mr.  Wally  Johnson. 

Mr.  Pickle.  And  you  never  had  any  conversation  with  him  whether 
such  documents  had  been  delivered  to  Mr.  Johnson  ? 
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Mr.  Engman.  I  had  no  such  conversation.  I  would  have  had  no  rea- 
son to  have  such  a  conversation. 

Mr.  Pickle.  I  am  not  asking  about  jonr  reason.  You  didn't  have  any 
conversation  with  him  ? 

Mr.  Engman.  No,  not  on  this  subject.  Mr.  Johnson  clearly  was  in- 
volved with  congressional  liaison.  I  think  he  was,  at  that  time  anyway, 
with  the  White  House  congressional  liaison  staff  and  I  would  have 
talked  with  him  on  various  pending  legislative  matters,  but  certainly 
nothing  to  do  with  ITT. 

Mr.  Pickle.  Do  you  know  what  attorney  with  ITT  might  have  de- 
livered the  documents? 

Mr.  Engman.  I  have  no  idea  who  represents  ITT. 

Mr.  Pickle.  Do  you  Imow  whether  Mr.  Johnson  reviewed  these  docu- 
ments ? 

Mr.  Engman.  I  have  indicated  I  have  no  knowledge  of  these  docu- 
ments. 

Mr.  Devine.  Parliamentary  inquiry,  Mr.  Chairman.  I  don't  wish  to 
interfere  with  the  questioning  of  my  colleague  from  Texas,  but  I  would 
like  to  know  the  scope  of  this.  It  seems  to  be  getting  into  a  junior 
Watergate. 

Mr.  Pickle.  If  I  am  asking  questions  that  are  not  proper,  the  chair- 
man can  certainh^  restrain  me,  or  attempt  to. 

Mr,  Chairman,  these  are  matters  which  have  been  in  the  newspaper 
and  I  think  we  ought  to  have  additional  information  if  we  can,  because 
the  Internal  Revenue  revoked  a  ruling  it  had  made  on  the  ITT  matter 
and  at  one  point  we  know  from  testimony  given  that  representative  of 
people  in  the  White  House,  including  the  gentleman  before  us,  called 
to  make  inquiry  about  the  stp^tus  of  those  things.  It  seems  to  me  it  is 
related. 

Mr.  Devine,  It  seems  to  me  the  gentleman  was  called  because  of  mat- 
ters relating  to  the  Federal  Trade  Commission.  I  thought  we  called  Mr, 
Engman  because  he  or  his  agency  had  failed  to  respond  to  the  requests 
of  the  chairman.  That  has  nothing  to  do  with  the  matters  to  which  the 
gentleman  from  Texas  makes  reference. 

The  Chairman.  The  gentleman  from  Ohio  is  correct.  I  think,  how- 
ever— I  did  not  know  Mr.  Pickle  was  going  to  bring  this  up ;  but  since 
he  has  I  think  it  would  be  unwise  to  leave  it  hanging  in  the  air  if  Mr. 
Engman  had  anything  to  do  with  it.  He  said  he  did  not ;  I  think  that 
answers  the  question.  I  think  anything  he  has  to  do  would  be  in  con- 
nection with  what  we  called  him  for  today. 

Do  you  have  further  questions  ? 

Mr.  Pickle.  I  certainly  do. 

The  Chairman.  Go  ahead.  I  won't  stop  you,  but  Mr.  Engman  said 
he  didn't  have  anything  to  do  with  that. 

Mr.  Pickle.  I  will  ask  only  two  or  three  more  in  this  connection. 

With  reference  to  the  documents  that  apparently  were  submitted, 
did  you  discuss  these  with  INIr.  John  Ehrlichman  ? 

Mr.  Engman.  I  have  indicated  and  will  emphasize  that  I  have  no 
awareness  that  I  even  knew  of  the  existence  of  any  documents  relating 
to  ITT-Continental.  I  certainly  had  nothing  to  do  with  or  no  discus- 
sions relating  to  them  to  the  best  of  my  recollection.  I  believe  that  that 
covers  all  of  the  questions  which  you  are  asking  in  this  regard. 
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I  might  say  that  I  had  been  under  the  impression — and  I  certainly 
don't  want  to  attempt  to  second  guess  you,  because  the  time  frame  you 
are  talking  about  may  be  correct — that  the  allegations  involved  were 
in  1971  and,  if  you  are  correct,  it  is  1972  that  you  are  talking  about. 
I  was  certainly  involved  in  my  role  at  the  Domestic  Counsel  at  that 
time. 

In  the  spring  of  1971,  however,  I  was  still  involved  as  general  coun- 
sel for  ]Mrs.  Knauer,  Special  Adviser  for  Consumer  Affairs. 

Mr.  Pickle.  At  the  time  you  went  to  the  White  Plouse — you  didn't 
answer  my  question — did  you  discuss  these  documents  at  any  time  with 
JNIr,  Ehrlichman  ? 

Mr.  Engmax.  No,  I  don't  know  anj^thing  about  the  documents. 

Mr.  Pickle.  Did  you  discuss  these  documents  or  any  matter  con- 
nected with  it  with  Mi\  Casey,  the  Chairman  of  the  SEC  ? 

ISIr.  Engman.  My  same  response,  Mr.  Pickle.  It  is  "No." 

The  Chairman.  He  said  that  he  didn't  know  anj^thing  about  them 
whatsoever. 

Mr.  Pickle.  You  mean  you  disclaim  any  knowledge  that  any  in- 
formation or  any  documents  were  ever  submitted  to  the  ^'VHiite  House  ? 

Mr.  ExGMAX.  I  don't  know  whether  there  were  documents  submitted 
to  the  White  House  or  not  submitted  to  the  White  House.  What  I  have 
testified  to  you  this  morning  is,  if  there  were  documnts  submitted  to 
the  White  House,  I  didn't  know  anything  about  them. 

Mr.  Pickle.  After  the  documents  were  delivered  to  the  Securities 
and  Exchange  Commission,  did  you  advise  anybody  at  the  SEC  that 
those  documents  should  be  delivered  over  to  the  Justice  Department? 

Mr.  Engman.  No,  I  don't  know  the  documents  to  which  you  are  re- 
ferring and  the  answer  is  "No." 

Mr.  Pickle.  This  leads  me  into  another  question.  I  guess  I  should 
go  over  into  another  field  if  that  seems  to  be  your  answer.  I  will  then 
come  back  to  another  question  then. 

At  this  same  time  on  Mav  12, 1973,  the  issue  of  the  Washington  Star- 
News,  which  I  have  before  me  here,  by  Mr.  Bailey  Morris 

Mr.  Engman.  Ms.  Bailey  Morris. 

Mr.  Pickle.  It  doesn't  even  have  Ms.,  but  Bailey  Morris,  carried  a 
news  item  indicating  you  called  Mr.  G.  Bradford  Cook  at  the  SEC 
about  the  status  of  the  Vesco  case.  This  call  was  reportedly  made  just 
1  week  before  the  November  1972  election  at  a  time  when  you  were 
Deputy  Director  of  the  White  House  Domestic  Council  under  Mr. 
John  Ehrlichman.  Did  you  make  such  to  call  to  Mr.  Cook  ? 

Mr.  Engmax.  I  have  indicated  to  the  best  of  my  recollection — in- 
cidentally, the  Securities  and  Exchange  Commission  was  not  one  of 
those  areas  in  which  I  had  substantive  responsibilities  in  terms  of 
liaison  or  otherwise  at  the  White  House — there  were  only  two  contacts 
which  I  had  with  the  SEC  during  the  entire  time  I  was  at  the  White 
House.  One  of  those  related  to  a  contact  from  them  which  attempted 
to  request  the  intervention  or  the  interest  of  the  White  House,  or  the 
President,  in  terms  of  prosecuting  or  asking  the  Justice  Department  to 
prosecute  an  appeal — I  have  forgotten  the  specific  facts — which  I  think 
the  Department  was  loath  to  do  at  that  time.  It  was  a  matter  not  re- 
lated to  Vesco. 
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The  second  one  was  a  call  which  may  well  have  fallen  within  that 
time  frame.  I  did  place  one  call  to  Mr.  Cook,  telling  him  specifically, 
that  I  had  been  requested  to  ask  him  what  the  status  of  the  Vesco  mat- 
ter was  at  that  time. 

Mr.  Pickle.  Tliat  was  the  purpose  of  your  call  ? 

Mr.  Engman,  That  was  the  sole  purpose  of  my  call.  I  think  Mr.  Cook 
testified  to  that  fact  and  there  has  been  no  dispute  about  that. 

Mr.  Pickle.  Did  you  discuss  anything  other  than  just  inquire  about 
the  status  of  the  case  ? 

jNIr.  ENGiNtAN.  No.  I  did  not. 

Mr.  Pickle.  Who  directed  you,  as  you  say,  to  make  that  call  ? 

Mr.  Engman.  My  records  do  not  indicate  specifically  who  that  was. 
It  is  conceivable  it  could  have  been  anyone.  I  have  to  assume  it  was  Mr. 
Ehrlichman,  but  I  do  not  specifically  recall  that.  It  was  not  viewed  by 
me  as  nn  extraordinary  event,  and  it  is  one  of  many  calls  I  would  have 
made  during  any  given  day. 

Mr.  Pickle.  At  the  time  tliis  call  Avas  allegedly  made,  Mr.  Cook  was 
Director  of  Marketing  Regulations.  I  believe  it  was. 

Mr.  Engman.  I  am  not  sure  that  is  accurate,  Mr.  Pickle. 

Mr.  Pickle.  If  it  isn't,  the  record  will  reflect  that.  I  believe  he  had 
been  Director  of  Market  Regulations,  I  think,  since  August  4,  1972. 
How  did  you  know  to  call  Mr.  Cook  ? 

Mr.  Engman.  It  turned  out  that  I  had  first  met  or  talked  with  INIr. 
Cook  on  the  telephone  when  he  had  called  me  a  couple  of  months  earlier 
with  respect  to  the  request  to  see  whether  or  not  we  would  be  willing 
to  loolc  into  the  question  of  whether  or  not  the  Justice  Department 
should  be  involved  in  a  particular  appeal.  It  had  something  to  do  with 
a  securities  appeal. 

Mr.  Pickle.  Did  somebody  suggest  you  call  ]\rr.  Cook? 

Mr.  Engman.  Somebody  asked  me  what  was  the  status  of  the  matter 
and  Mr.  Cook  would  have  been  the  name  of  an  individual  I  had  had 
the  pi-evious  contact  with  on  the  telephone. 

Mr.  Pickle.  Nobody  said  call  Brad  Cook  ? 

Mr.  Engman.  Not  to  my  recollection,  no  one  told  me  to  call  Brad 
Cook. 

Mr.  Pickle.  To  whom  did  you  report  back  then  the  reply  about 
whateA'cr  was  discussed  by  you  and  Mr.  Cook? 

Mr.  Engman.  My  best  guess  is.  Congressman  Pickle,  that  I  would 
have  advised  either  ]Mr.  Ehrlichman  or  someone  in  Mr.  Ehrlichman's 
immediate  office  of  that,  assuming  he  asked  me  the  question.  It  is  not 
impossible  that  another  member  of  the  staff  would  have  called  me  and 
asked  me  a])out  the  matter,  did  I  happen  to  Icnow  somebody,  but  I  have 
no  record  of  an  outgoing  call  on  the  matter  after  I  talked  with  Mr. 
Cook  and  I,  therefore,  assume,  since  I  had  continuing  contact  with 
Mr.  Ehrliclmian,  that  it  was  probably  Mr.  Ehrlichman  or  one  of  his 
staff  people. 

Mr.  Pickle.  I  understand  you  didn't  know  Mr.  Cook,  but  when  you 
were  asked  to  check  on  it,  yoii  either  knew  to  call  him  or  your  secretary 
reached  up  there  and  got  his  name  or  you  looked  in  the  Blue  Book  or 
something. 

]\Ir.  Engman.  I  indicated — the  exact  time  frame,  I  don't  know — but 
within  a  month  or  2  months,  or  3  months  before  that  time,  he  had 
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on  a  certain  matter,  which  action,  incidentally,  we  did  not  take.  I  was 
aware  that  he  was  one  live  body  I  could  call. 

Mr.  Pickle.  Did  3'ou  ever  discuss  with  ]\Ir.  Cook  any  other  SEC 
enforcement  cases  ? 

Mr.  Engmax.  I  have  already  indicated  I  have  not.  The  sole  limit  of 
the  question  in  this  respect  was  to  inquire  as  to  the  status  of  the  case. 

Mr.  Pickle.  Did  you  discuss  this  case  with  Mr.  Erhlichman  ? 

Mr.  Engman.  I  have  no  recollection  of  ever  discussing  the  Vesco  case 
in  any  way  other  than  the  exception  of  this  one  call. 

Mr.  Pickle.  Mr.  Ehrlichman  asked  or  directed  you  to  call.  Didn't 
you  discuss  it  with  him  ? 

Mr.  Engman.  My  testimony  has  been  that  to  the  best  of  my  recol- 
lection I  don't  know  who  asked  me  to  call,  but  I  assume  it  was  Mr. 
Ehrlichman. 

I  ask  you  to  bear  one  thing  in  mind.  I  was  involved  in  the  areas  you 
indicated,  tax  problems,  school  finance  problems,  assistance  to  non- 
public schools  and  public  schools  as  well,  a  broad  range  of  problems. 
I  customarily  had  a  number  of  meetings  early  in  the  morning  and 
this  was  not  a  very  significant  item. 

Mr.  Pickle.  Just  m  passing,  doesn't  it  seem  strange  the  man  who 
would  be  assigned  specifically  with  this  responsibility  would  not  have 
any  knowledge  or  documents  that  might  have  been  delivered  on  the 
ITT  matter  or  who  allegedly  knows  nothing  about  the  SEC  case,  the 
Vesco  case  ? 

Mr.  Exgman.  I  indicated  I  had  no  specific  responsibilities  with  re- 
spect to  the  Securities  and  Exchange  Commission  and  I  had  been 
imder  the  impression  the  ITT  problem  was  a  problem  that  arose  the 
year  before  I  went  to  the  "Wliite  House.  My  testimony  is  clear  on  that. 

ISIr.  Pickle.  One  more  question,  Mr.  Chairman,  and  then  I  will 
conclude.  "Wlien  Mr.  Casey  appeared  before  our  committee  last  June, 
he  furnished  our  committee  with  copies  of  his  telephone  log  and  his 
diaries.  These  records  show  that  on  August  31,  1972,  Mr.  Casey  re- 
ceived a  phone  call  from  Lou  Engman,  WH,  which  I  assume  means 
mite  House,  456-2337,  room  194  Old  Executive  Office  Building.  That 
is  what  the  log  shows.  Are  those  your  telephone  and  room  numbers  at 
the  time? 

]Mr.  Engmax.  That  is  correct.  That  August  31  would  be  the  date 
then  that  the  request  was  made  to  me  to  see  if  we  could  convince  the 
Attorney  General  that  he  should  prosecute  an  appeal  in  which  the 
SEC  was  involved.  I  recall  it  would  have  been  during  the  summertime, 
because  it  was  not  until  that  evening  when  I  happened  to  be  at  a  per- 
formance at  Wolf  Trap  that  I  did  during  the  intermission  call  Mr. 
Kleindienst,  then  Attorney  General.  He  explained  to  me  the  Depart- 
ment was  not  inclined  to  change  its  previous  position  and  at  that  point 
the  matter  was  dropped. 

Mr.  Pickle.  Mr.  Casey  replied  later  that  he  never  heard  of  you  in 
his  testimony. 

Mr.  Eng;man.  I  am  sure  that  was  about  right.  In  terms  of  the  service 
or  results  I  gave  him,  which  was  not  what  he  wanted,  he  probably 
wanted  to  foro-et  me. 
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Mr.  Pickle.  If  the  results  were  not  what  he  wanted,  what  did  he 
want  and  what  did  you  tell  him  ? 

Mr.  ExGMAN.  It  was  a  question  relating  in  some  degree  to  an 
appeal — I  think  it  was  the  National  Association  of  Securities  Dealers, 
something  like  that — in  which  the  Department  of  Justice  was  taking 
a  contrary  position  to  that  which  the  SEC  wished  to  have  taken. 

The  Chairman.  The  time  of  the  gentleman  has  expired  and  some 
minutes  beyond. 

The  gentleman  from  Ohio,  Mr.  Devine. 

Mr.  I)evine.  Tliank  you,  Mr.  Chairman. 

To  return  to  the  purpose  for  calling  you  here,  Mr.  Chairman,  I 
think  the  sole  reason  the  chairman  has  asked  for  your  appearance  be- 
fore the  committee  is  the  fact  that  he  directed  communications  to  you 
or  your  agency,  one  on  December  19,  another  on  January  4,  and  a  third 
on  February  21,  none  of  which  received  even  a  routine  acknowledge- 
ment except  on  the  third  occasion  you  felt  compelled  to  call  him  and 
said  you  would  produce  material  which  you  apparently  failed  to  pro- 
duce thereafter.  : 

It  seems  to  me  you  have  a  problem  in  your  shop,  one  of  commimica- 
tion,  which  of  course  is  a  nationwide  and  worldwTide  problem.  It  would 
seem  to  me  your  failure  to  respond  would  cause  you,  first,  to  find  out 
why  a  response  did  not  come  or  we  are  inclined  to  believe  it  indicates 
some  arrogance  on  the  part  of  you  or  your  agency  or  aloofness  or  per- 
haps hostility  to  a  request  from  this  committee. 

The  chairman  has  pointed  out  that  we  recognize  the  Federal  Trade 
Commission  is  an  independent  regulatory  agency  and,  as  you  have  in- 
dicated, should  not  be  put  in  the  position  of  making  ox  parte  commmii- 
cations  that  would  interfere  with  a  future  lawsuit.  But  we  in  the  Con- 
gress created  you  and  your  agency  and  we  in  the  Congress  can,  of 
course,  eliminate  your  agency.  You,  as  an  larm  of  the  Congress,  are 
independent,  but  we  in  our  duties  for  oversight  must  at  least  have  the 
courtesy  of  a  response  telling  us  why  you  think  you  shouldn't  respond, 
if  nothing  else. 

That  is  what  I  think  it  is  all  about.  If  you  can  assure  the  chairman 
and  assure  us  you  will  make  an  effort  to  find  out  why  these  letters  were 
not  answered  and  will  be  answered  in  the  future,  there  will  be  no  fur- 
ther need  for  this  type  of  hearing. 

ISIr.  Engman.  As  I  indicated  earlier,  I  have  taken  steps  to  determine 
that,  and  we  will  take  steps  to  make  sure  these  incidents  don't  occur 
in  the  future.  In  fact,  it  was  contrary  to  our  policy — my  policy — that 
there  were  no  letters  of  aclaiowledgment  forwarded.  I  might  say  with 
respect  to  one  of  these  matters,  Chairman  Staggers'  letter  of  Feb- 
ruary 21  raised  three  items.  As  it  turned  out,  the  response  on  the  third 
item  was  one  that  crossed  in  the  mails.  In  fact,  we  had  already  re- 
sponded to  one  item.  I  can  only  assure  this  committee  that  we  recognize 
that  this  is  a  very  important  committee  with  particular  relationships  to 
the  Federal  Trade  Commission  and  that  we  have  no  desire  to  be  any- 
thing but  totally  cooperative  and  responsive. 
. .,  Mr.  Devine.  That  is  all  I  have,  Mr.  Chairman. 
-  The  Chairman.  Does  counsel  have  questions  ? 

Mr.  Manelli.  To  clarify  one  point  with  respect  to  Mr.  Pickle's  ques- 
tions, you  stated  that  you  only  had  two  contacts  with  the  SEC  ? 
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Mr.  Engmax.  Contacts  on  two  matters  with  the  SEC,  to  the  best  of 
mv  recollection. 

Mr.  Manelli.  The  first  would  have  been  a  call  to  enlist  your  assist- 
ance to  get  the  White  House  to  encourage  the  Justice  Department  to 
prosecute  a  certain  appeal  that  the  SEC  was  interested  in  ?  You  stated, 
I  believe,  that  Mr.  Cook  was  the  one  who  had  contacted  you  on  behalf 

of  the  SEC? 

Mr.  Engman.  I  stated  that,  in  response  to  your  question,  there  may 
have  been  a  series  of  calls  within  a  framework  of  a  day  or  two  with 
respect  to  that  issue.  I  would  have  to  indicate  I  believe  that  I  talked 
with  Mr.  Casey  as  well  as  Mr.  Cook  on  that  particular  matter.  I  am  not 
sure  M'hether  the  issue  was  that  the  Justice  Department  should  prose- 
cute the  appeal  or  wliether  it  was  that  the  Commission  wanted  to  be 
able  to  proseeiito  its  own  appeal  or  appear  independently. 

Mr.  Manelli.  That  is  not  material  to  the  question.     '     '  - 

Mr.  Engman.  It  is  material  to  setting  the  framework  of  the  calls. 

Mr.  JNIanelli.  Then  on  the  second  contact,  or  I  should  say  the  second 
discussion  of  an  SEC  case,  you  stated  that  you  had  called  to  get  a 
briefing  or  description  of  the  status  of  the  Vesco  case  and  you  were 
asked  why  in  that  case  you  would  call  jSIr.  Cook,  who  was  head  of 
Trading  and  Markets  ? 

]Mr.  Engman.  Didn't  he  become  general  counsel  at  some  point  ? 

Mr.  jNIanelli.  I  believe  that  was  sometime  later. 

Assuming  that  is  correct,  in  any  event  he  was — well,  I  am  sure  we 
are  right;  he  was  head  of  the  Trading  and  Market  Division.  You 
stated  you  knew  to  call  Mr.  Cook  because  he  was  the  person  that  called 
you  previously  on  the  Justice  Department  appeal.  My  question  is,  why 
was  the  telephone  call  on  August  31  made  to  Mr.  Casey  ?  When  you 
were  asked  about  that  call,  what  it  was  about,  you  said  that  was  in 
response  to  the  SEC  request  on  the  Justice  Department  appeal.  I 
thought  that  was  made  b;^  Mr.  Cook. 

Mr.  Engman.  I  think  if  you  listened  to  what  I  indicated  before — I 
am  sorry  if  I  have  not  indicated  it  as  clearly  as  I  can — that  there  may 
have  been  one  or  two  or  more  calls.  I  take  Mr.  Pickle's  time  frame 
as  being  the  correct  one — although  I  can't  testify  from  personal 
knowledge  at  this  point — that  during  the  month  of  August,  if  that  is 
when  it  was,  that  there  would  have  been  a  number  of  calls,  one,  two  or 
more  relating  to  this  particular  appeal.  I  am  not  really  sure  why  I 
was  called,  but  I  was  called,  in  any  event. 

I  am  also  not  sure — my  recollection  would  have  been  that  Mr.  Casey 
called  me  and  not  vice  versa. 

Mr.  jManelli.  As  Mr.  Pickle  pointed  out 

Mr.  Pickle.  Are  you  saying  Mr.  Casey  originated  the  call  to  you  ? 

Mr.  Engman.  I  can't  testify  with  specificity,  but  my  recollection 
would  be  that  I  perhaps  received  calls  from  both  Mr.  Casey  and  ISIr. 
Cook  and  may  have  subsequently  returned  a  call  to  Mr.  Cook  on  this 
particular  appeal  matter. 

Mr.  Pickle.  If  Mr.  Casey  had  called,  originated  the  call,  do  you 
know  whether  that  would  be 

Mr.  Engman.  It  may  have  been  I  returned  his  call. 

Mr.  Pickle.  If  he  originated,  do  you  know  whether  that  would  be 
before  he  said  he  never  heard  of  you  or  after  he  said  he  never  heard 
of  you  ? 
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Mr.  Engman.  I  have  no  idea.  I  must  assure  the  Congressman  that  my 
contacts  with  Mr.  Casey  were  very  minimal  and  this  may  have  been  the 
only  contact  that  I  had  with  him  at  that  time. 

Mr.  Manelli.  In  a  recent  speech  that  you  gave  before  the  National 
Press  Club  you  announced  that  the  FTC  was  going  to  institute  new 
policy  in  the  area  of  ex  parte  contacts,  and  you  were  quoted  as  having 
stated : 

The  main  thrust  behind  these  policies  is  our  recognition  that  we  must  be 
sensitive  to  the  increasing  and  legitimate  public  demand  for  a  freer  flow  of  in- 
formation from  the  Government  to  the  people,  for  a  more  open  policy  the  Gov- 
ernment must  pursue  if  it  is  to  reestablish  public  confidence. 

It  is  my  understanding  that  the  ex  parte  disclosure  requirements 
would  include  the  press.  Why  would  it  be  necessary  to  include  the  press 
in  the  same  category  as  other  inquiries  that  must  call  for  disclosure? 
Might  this  not  hinder  the  free  flow  of  information  you  were  quoted 
as  referring  to  ? 

Mr.  Engman.  I  would  hope  not.  In  the  context  in  which  that  was 
made — and  which  I  think  has  been  subsequently  clarified  if  there 
were  questions  about  it — that  directive  does  not  require  disclosure  of 
inquii'ies  about  the  status  of  an}'  matter  pending  before  the  Commis- 
sion. I  think  it  is  appropriate — whether  it  is  a  member  of  the  press  or 
anyone  else — in  the  event  there  is  a  contact  related  to  influencing  a  case 
or  attempting  to  introduce  material  which  may  be  pertinent  to  the 
subsequent  aspects  of  an  investigation  or  case  pending  before  the  Com- 
mission that  those  kinds  of  contacts  should  be  recorded.  It  does  not 
apply — and  the  directive  is  very  explicit — to  the  status  of  matters 
pending  at  the  FTC. 

Mr.  Manelli.  Can  we  have  a  copy  of  the  directive  for  inclusion  in 
the  record  ? 

Mr.  Engman.  I  will  be  happy  to  provide  that. 

The  Chairman.  That  will  be  included  in  the  record. 

Mr.  Manelli.  Does  the  person  contacted  at  the  FTC  have  to  deter- 
mine, first,  whether  there  has  been  an  attempt  to  influence  him  and,  if 
so,  he  will  record  the  contact  ?  Is  that  the  way  it  will  work  ? 

Mr.  Engman.  I  assume  the  individuals  on  the  staff  will  have  to  make 
a  judgment  as  to  whether  this  is  a  contact  made  in  a  normal  course  of  a 
proceeding. 

Mr.  Manelli.  Plave  you  given  any  guidence  in  your  directive  as  to 
what  kind  of  contacts  have  to  be  recorded  ? 

]Mr.  Engman.  Yes,  there  is  some  discussion  of  those  kinds  of  contacts. 
They  are  basically  modeled  after  the  guidelines  which  were  adopted  by 
the  Department  of  Justice  by  former  Attorney  General  Richardson 
with  such  modifications  as  are  necessary  by  reason  of  the  fact  that 
Commissioners  wear  more  than  one  hat,  and  we  have  some  particular 
and  peculiar  ex  parte  problems. 

Mr.  Manelli.  The  papers  last  week  announced  that  the  FTC  had 
set  up  a  new  probe  of  the  food  industry,  and  you  mentioned  that,  or 
alluded  to  it,  in  some  of  your  testimony.  I  am  referring  to  a  story  in 
the  ISIarch  7  Star-News  entitled  "Probe  of  Food  Industry  Planned  by 
FTC  Team."  I  wonder,  just  to  save  our  time,  if  you  could  submit  for 
the  record  a  description  of  what  is  contemplated  for  this  task  force, 
what  its  goals  are  going  to  be,  and  what  its  budget  and  resources  will 
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be,  what  resources  it  will  have  committed  to  it,  how  many  attorneys 
and  economists  it  will  have,  whether  they  will  be  full  time  or  not,  and 
whether  any  schedule  of  objectives  or  timetable  has  been  set  up. 

I  think  all  that  could  be  submitted  in  writing  and  save  some  time 
here,  but  the  subcommittee  would  have  the  information.  Could  I  ask 
just  now  for  the  record  who  will  be  in  charge  of  this  task  force? 

Mr.  Engman.  Let  me  indicate,  first  of  all,  the  premise  on  which  your 
question  is  based  is  not  entirely  accurate,  although  it  was  picked  up  in 
a  couple  of  papers  to  that  effect.  Our  effort,  in  a  realistic  sense,  is  not 
a  "new  probe."  It  reflects,  as  I  testified  before  Congressman  Rodino's 
subcommittee  last  May,  a  commitment  of  the  Federal  Trade  Commis- 
sion to  examine  practices  and  concentration  in  the  various  food  areas. 
At  that  time  we  were  devoting  approximately  20  percent  of  our  re- 
sources in  the  Bureau  of  Competition  to  this  effort. 

We  are  making  some  further  requests  for  additional  manpower  and 
additional  resources  with  respect  to  these  general  problems  and  in- 
vestigations in  the  1975  budget  justification  which  we  are  submitting 
to  the  Appropriations  Committee  on  Friday.  Those  are  spelled  out  in 
that  document  and  we  will  provide  you  with  pertinent  copies  of  the 
material  j'ou  request. 

Again  we  will  provide  you  with  all  the  information  which  you  ask 
for.  With  respect  to  some  of  these  investigations,  to  the  extent  they 
may  involve  sensitive  questions  of  evidence,  we  will  make  our  cus- 
tomary request  for  confidentiality. 

Mr.  Manelli.  Is  it  inaccurate  to  speak  of  an  "FTC  Task  Force  on 
Food?" 

Mr.  Engman.  No,  there  is  an  FTC  effort  in  the  food  area.  "What 
happened  was  that  Mr.  Halverson,  who  is  the  Director  of  the  Bureau 
of  Competition,  has  restructured  the  reporting  lines  with  respect  to 
those  overall  investigations  in  order  to  streamline  them.  So  it  could 
be  said  there  is  a  task  force  now  in  existence,  although  the  investiga- 
tions ha-^'e  been  ongomg  for  some  time. 

Mr.  Manelli.  With  respect  to  the  food  industry,  there  was  a  recent 
Commission  decision — at  least  I  believe  it  was  fairly  recently — involv- 
ing a  Robinson-Patman  Act  violation  charged  against  a  large  food 
chain.  In  fact,  it  was  the  Kroger  Co.  It  would  be  public  knowledge, 
since  there  is  an  order  outstanding. 

The  review  which  our  staff'  conducted  of  that  particular  case  in- 
dicated that  there  had  been  a  thorough  and  extensive  FTC  staff'  inquiry 
into  this  case  which  was  concluded  by  the  summer  of  1972.  In  August 
of  1972  a  staff  recommendation  was  forwarded  to  the  Bureau  Director 
and  that  recommendation  had  the  approval  of  the  Assistant  Bureau 
Director. 

The  Bureau  Director  at  that  time  rejected  the  staff  recommendation 
and  directed  that  a  consent  order  be  worked  out  under  the  precom- 
plaint  procedure.  A  complaint  had  not  yet  been  issued.  The  Director 
ordered  that  they  try  to  work  out  a  consent  procedure  or  a  consent 
order.  The  Commission  never  received  this  case  until  the  end  of  May 
1973,  which  was  10  months  later.  Without  discussing  the  merits  of  the 
case  in  detail,  it  does  appear  there  was  extreme  delay  at  the  Bureau 
level,  and  it  also  appears  that  when  the  case  got  up  to  the  Commission, 
the  Commission  had  somewhat  limited  options  because  the  evidence 
that  had  been  gathered  had  become  somewhat  stale  by  this  time. 
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With  that  as  background — you  spoke  of  speeding  up  procedures — do 
you  have  any  thoughts  as  to  whether  or  not  something  might  be  done 
about  the  holding  of  cases  at  the  Bureau  level,  sometimes  holding  them 
to  the  point  where  the  evidence  is  too  stale  for  the  Commission  to  have 
the  options  it  should  have  ? 

Mr.  Engman.  I  certainly  do  have,  although  it  is  not  the  kind  of 
thing  that  gets  headlines.  In  terms  of  reforms  at  the  Commission  over 
the  past  2  or  3  years  there  was  initial  attention  given  by  my  predecessor 
to  the  question,  are  we  focusing  enough  on  different  cases  and  the  like? 

We  must  improve  in  those  areas.  Another  area  I  am  concerned  about 
and  which  we  are  focusing  on  in  a  real  sense,  I  believe,  for  the  first 
time  at  the  Commission,  is  how  we  can  improve  our  internal  manage- 
ment system  and  flow  of  information  so  these  problems  can  be  elimi- 
nated. 

We  have  already  instituted  a  procedure  within  the  Bureau  of  Com- 
petition under  the  new  Director  of  the  Bureau  of  Competition  whereby 
Bureau  matters  are  focused  on  at  least  once  a  month  by  a  high  level 
review  committee  which  includes  the  Director  of  the  Bureau.  Target 
dates  are  set  periodically  for  completion  of  certain  phases  of  matters 
and  to  the  extent  that  those  dates  are  not  met,  there  must  be  a  reason 
assigned  by  the  individual  staff  member  for  that  particular  problem. 
In  m}'  judgment,  there  has  been  a  significant  improvement  in  the  delay 
problem  which  exists,  and  I  must  point  out  some  of  these  dates  you 
are  talking  about  predated  my  coming  to  the  Commission.  In  my  judg- 
ment, tlie  program  which  we  now  have  underway  will  significantly  re- 
duce the  problem  which  has  existed  in  the  past. 

I  only  point  out — and  I  am  in  no  way  defending  the  delay  factor 
here — that  we  have  a  relatively  small  staff  by  Federal  bureaucracy 
standards — less  than  1,600  individuals.  We  have  at  the  present  time 
underway  either  at  one  stage  or  another  some  1,400  separate  investiga- 
tions and  cases  and  compliance  matters.  It  is  a  problem  when  we  recog- 
nize the  fact  that  we  are  dealing  with  some  matters  that  are  occurring 
in  12  separate  regional  offices  across  the  country.  But  I  am  convinced 
we  are  going  to  be  able  to  make  a  significant  dent  in  the  delay  problem. 
I  think  we  have  begun  to  do  that. 

Mr.  Manelli.  Turning  to  the  use  of  subpenas,  Mr.  Pickle  mentioned 
a  major  case  that  has  been  in  progress  for  5  years.  Our  review  of  those 
files  indicated  that  the  case  had  proceeded  almost  3  years  before  the 
staff  requested  subpena  authority  from  the  Commission  and  it  seemed 
to  be  generally  agreed  by  the  staff  we  spoke  with  that  the  subpena 
authority  should  have  been  requested  much  earlier. 

In  any  event,  the  Commission  did  grant  subpena  power  in  April  of 
1972  and  it  wasn't  used  until  a  year  later  in  May  of  1973  when  the  first 
subpenas  went  out.  Do  you  have  any  thought  on  how  the  whole  problem 
of  when  a  staff  is  going  to  ask  for  subpena  power  and  how  soon  this 
can  be  speeded  up  ? 

Mr.  Engman.  I  think  we  have  addressed  that  particular  problem.  I 
am  very  impatient  with  delay.  This  matter  to  which  j'ou  refer  was  one 
of  the  first  investigations  where  I  became  concerned  about  the  lack  of 
progress.  It  is  an  itivestigation  that  has  merit  and  should  either  be 
proceeded  with  promptly  or  be  closed. 

I  indicated  that  Mr.  Halverson,  about  that  time.  May  1973,  became 
Director  of  the  Bureau  of  Competition.  It  is  ni}"  understanding  the 
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matter  is  proceeding  along  and  there  is  enforcement  of  some  of  the 
subpenas.  I  am  concerned  that  that  investigation  move  forward  with 
great  promptness,  and  every  action  which  I  have  had  the  ability  to 
take  since  the  time  I  have  been  at  the  Commission  has  been  directed 
toward  this  end. 

Mr.  Manelli.  I  mentioned  a  problem  related  to  that;  that  is,  a  situa- 
tion that  arises  on  a  motion  to  quash  a  Commission  subpena.  Our  im- 
pression is  that  there  is  a  considerable  length  of  time  taken  to  forward 
to  the  Commission  the  General  CounsePs  motion  in  opposition  to  these 
motions  to  quash.  In  the  meantime,  the  matters  are  suspended.  The  re- 
mainder of  my  question :  Could  you  supply  for  the  record  the  following 
items?  I  am  talking  about  the  period  1972  to  the  present  time.  Xo.  1, 
each  motion  to  quash  that  has  been  filed  with  the  Commission;  No.  2, 
the  date  each  motion  was  filed ;  No.  3,  the  date  each  motion  was  for- 
warded to  tlie  Commission  together  with  the  General  Counsel's  recom- 
mendation and  the  nature  of  tlie  recommendation;  No.  4,  the  date  and 
decision  the  Commission  took  in  each  instance. 

Mr.  Engmaist.  Yes,  I  will  be  happy  to  do  that.  I  might  add  here  again 
there  is  a  problem  that  in  my  opinion  is  something  that  needed  to  be 
addressed.  You  will  find  that  the  information  we  submit  to  you  will 
indicate  there  has  been  improvement  in  this  area  recently,  and  there 
will  be  continued  improvement. 

Mr.  Manelli.  I  wanted  to  ask  also  about  the  Commission  surveys 
that  have  been  conducted  recently.  It  is  my  understanding  the  Coni- 
mission  has  been  contracting  for  consumer  surve^^s  to  determine  if 
certain  ads  are  deceptive,  certain  terms  such  as  "hypoalergenic,"  which 
is  used  in  the  cosmetics  industry,  was  the  subject  of  one  of  these 
surveys. 

Over  500  people  were  reportedly  contacted  in  California  and  asked 
if  they  understood  what  this  term  means  ?  "Wliat  was  the  Commission's 
objective  in  conducting  the  survey  ? 

Mr.  Engman.  This  was  a  subject  which  had  been  on  the  table  for 
some  time.  The  Commission  was  interested  in  providing  what  input  it 
could  to  the  Food  and  Drug  Administration  and  this  was  the  method 
the  Commission  adopted.  The  staff  came  to  the  conclusion  that  we 
could  be  of  some  assistance  in  determining  how  terms  are  perceived  by 
individuals  who  may  be  interested  in  particular  product  lines.  That 
was  the  purpose  of  the  survey. 

Mr.  ]\Iaxelli.  Are  you  saying  it  was  primarily  to  be  of  assistance 
to  FDA? 

Mr.  Engman.  We  have  enforcement  responsibilities  as  to  advertis- 
ing. It  is  true  that  the  basic  product  safety  factors  which  are  involved 
in  these  kinds  of  products  are  the  responsibilities  of  the  Food  and  Drug 
Administration  and  not  the  FTC.  It  is  probably  not  the  most  seemly 
way  for  the  Federal  Government  to  proceed,  for  one  arm  to  be  doing 
one  thing  and  another  arm  to  be  doing  something  else.  We  perceive 
the  primary  responsibility  to  be  with  the  FDA  in  this  area,  but  we 
have  the  advertising  responsibility  and  we  maintain  that  authority. 

Mr.  Manelli.  If  the  FDA  needed  this  information  to  enforce  their 
own  statute,  why  not  let  them  conduct  their  own  survey  ? 

Mr.  Engman.  The  FDA  requested  our  comments. 

Mr.  IManelli.  What  about  the  results  of  the  survey,  were  they  sent  to 
the  FDA? 
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!Mr.  Engman.  The  results  could  also  form  the  basis  of  enforcement 
action  by  the  Commission.  They  also  formed,  in  part,  the  basis  for  the 
comments  we  submitted  to  the  FDA  for  formulation  of  their  rule. 

Mr,  Manelli.  Do  you  know  how  much  this  survey  cost  the  Com- 
mission ? 

jNIr.  Engman.  I  will  provide  that  for  the  record. 

Mr.  Manelli.  Can  you  think  of  any  other  surveys  the  Commission 
has  requested  ? 

Mr.  Engman.  From  time  to  time  the  staff  will  request  surveys,  some 
relating  to  potential  enforcement  programs — where  there  is  an  area 
where  there  seems  to  be  consumer  misinformation  or  confusion  which 
could  warrant  Commission  action.  There  are  some  surveys  which  are 
contracted  in  connection  with  pending  litigation  before  the  Commis- 
sion. Those,  of  course,  I  am  not  at  liberty  to  comment  on. 

Mr.  Manelli.  As  I  understand  it,  the  purpose  of  these  surveys  is  to 
ask  people  what  they  understand  certain  terms  to  mean,  as  a  means  of 
deciding  whether  or  not  the  advertising  is  deceptive.  Why  would  the 
Commission  contract  this  out  when  it  itself  is  supposed  to  be  the  body 
of  expertise  to  determine  whether  or  not  advertising  is  deceptive  ?  Isn't 
this  the  kind  of  judgment  the  FTC  used  to  make  on  its  own? 

Mr.  Engman.  That  judgment  continues.  Tlie  purpose  of  the  whole 
exercise  is  to  deliver  the  maximum  punch  for  the  dollar  to  the  Ameri- 
can public.  If  there  is  a  determination  made  that  it  can  be  done  more 
effectively  in  a  given  situation  by  contracting  it  out,  it  is  done  in  that 
manner. 

This  is  a  subjective  conclusion,  and  different  conclusions  may  be 
reached  in  different  instances. 

Mr.  Manelli.  It  is  my  understanding  the  Commission  is  employing 
advertising  agencies  in  connection  with  its  ad  substantiation  program 
to  review  ads  and  then  advise  the  Commission  which  ads  are  deceptive. 
Automobile  advertising  is  presently  being  scrutinized  by  such  an 
agency. 

Mr.  Engman.  I  am  surprised  your  investigations  of  the  Commission 
have  not  provided  you  with  more  accurate  information  than  that. 

Mr.  Manelli.  Could  you  comment  ? 

Mr.  Engman.  The  Commission  has  engaged  some  experts — some  con- 
sultants having  expertise  in  different  fields— to  advise  us  on  an  initial 
basis  whether  some  of  the  claims  in  particular  ads  are  apt  to  be  sup- 
portable or  not  supportable.  One  of  the  problems  in  our  ad  substantia- 
tion program — I  found  it  when  I  came  to  the  Commission — was  that 
it  wns  too  slow.  We  were  making  a  great  number  of  requests  for  sub- 
stantiation of  ads.  Volumes  of  material  were  coming  in,  and  by  the 
time  the  staff  had  been  able  to  sort  through  these  ads,  the  offending  ads 
were  already  off  the  air. 

I  don't  think  that  is  very  effective  law  enforcement.  We. have  tried 
to  hone  down  the  program  so  we  can  respond  more  rapidly  and  be  more 
selective  in  the  ads  we  challenge.  To  the  extent  there  is  a  particular  area 
of  expertise  we  do  not  have  on  the  staff,  we  do  contract  out  to  inde- 
pendent individuals.  They  tend  to  be  testing  laboratories  and  the  like. 

Mr.  Manelli.  Mr.  Chairman,  could  I  have  leave — some  of  these  ques- 
tions, I  think,  could  be  submitted  in  writing  in  the  interest  of  time.  If 
it  is  satisfactory,  I  would  like  to  do  that. 

jNIr.  Engman.  I  would  be  happy  to  respond  to  all  of  them. 
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The  Chairman.  I  think  that  is  very  satisfactory. 

Mr.  Pickle.  I  would  then  like  to  ask  a  couple  of  questions  before  the 

bell  rings.      ^^r  r.ry>.,)r:-) 

The  Chairman.  Yes,  go  ahead, 

Mr.  Pickle.  Back  to  the  August  31  date  when  Mr.  Casey  received  a 
call  from  you  or  you  received  a  call  from  him.  Tell  me  again  what  was 
the  subject  of  the  conversation,  what  was  the  matter  discussed  ? 

Mr.  iExGMAN.  Congressman  Pickle,  to  the  best  of  my  recollection 
there  would  have  been  no  discussion  of  any  subject  other  than  the  role 
of  the  SEC  and/or  the  Justice  Department  in  prosecuting  an  appeal 
relating  to  some  pending  matter  the  SEC  had  an  interest  in.  There 
was  a  dispute  between  the  Department  of  Justice  and  the  SEC  on  the 
subject. 

Mr.  Pickle.  Was  the  subject  of  ITT  mentioned  anyway? 

Mr.  Engman.  To  my  recollection  that  subject  was  never  mentioned. 

Mr.  Pickle.  Was  the  SEC  mentioned,  the  Vesco  case  mentioned  in 
any  way  ? 

Mr.  Engman.  No. 

Mr.  Pickle.  So  you  don't  know  what  the  conversation  was  about  ? 

jNIr.  Exgman.  I  made  a  note  with  respect  to  the  fact  that  there  was  a 
request  that  the  Justice  Department  be  asked  to  take  certain  action — 
which  they  were  not  inclined  to  do — relating  to  this  particular  matter. 
I  can  provide  you  with  the  name  of  the  particular  case  that  was  in- 
volved. I  certainly  made  a  note  of  that  fact  at  the  time,  but  I  don't 
recall  it  off-hand.  I  would  have  brought  it  with  me,  but  I  was  not 
aware  this  was  a  matter  you  were  interested  in  inquiring  into  this 
morning. 

Mr.  Pickle.  I  might  say  it  was  not,  but  since  it  has  come  up,  the 
Chair  has  allowed  the  question. 

Mr.  Engman.  I  want  to  state  on  the  record  and  under  oath  what  the 
facts  are  when  charges  are  made  such  as  those  which  have  been  made 
this  moT'ning. 

Mr.  Pickle.  Tell  me  for  what  purpose  did  you  call  INIr.  Cook  to 
inquire  about  the  status  of  the  Vesco  case? 

Mr.  Exgmax.  Because  someone  asked  me  if  I  could  find  out  what 
the  status  of  the  thing  was  at  the  SEC. 

Mr.  Pickle.  You  were  not  familiar  with  the  facts  of  the  case  ? 

Mr.  Engman.  I  am  still  not  familiar  with  the  facts,  as  a  matter  of 
fact,  Mr.  Congressman. 

Mr.  Pickle.  You  didn't  know  about  the  Vesco  case  or  the  ITT  mat- 
ter ?  The  Vesco  case  in  this  instance  ? 

Mr.  Engman.  I  was  not  aware  of  the  fact  there  wns  a  connection  be- 
tween those  two  matters.  I  don't  spend  my  time  reading  paragraph  by 
paragraph  all  the  details  of  some  matter  in  which  I  am  not  involved. 

Mv.  Pickle.  Here  was  a  story  about  a  $200,000  donation  with  respect 
to  the  Vesco  matter  and  you  sny  you  don't  concern  yourself  about  these 
matters  or  inform  yourself  about  these  matters? 

]Mr.  ExGMAN.  At  that  time  I  think  I  was  working  between  16  and  18 
hours  at  the  "White  House  involved  in  matters  of  tax  policy,  school 
finances  and  other  matters,  and  I  frankly  didn't  have  time  to  do  as 
thorough  a  job  of  reading  as  I  ordinarily  would  do. 

Mr.  PrcKLE.  You  didn't  know  about  the  facts,  you  just  called  to 
inquire  about  the  status  ? 
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Mr.  Engman.  That  is  correct.  I  indicated  that  before. 

Mr.  Pickle.  Thank  you,  Mr.  Chairman. 

I  know  my  colleague,  Mr.  Lent,  got  called  out  and  he  may  want  to 
have  occasion  to  talk  to  Mr.  Engman  additionally  and  I 

Mr.  Engman.  As  I  indicated,  I  am  happy  and  prepared  to  come 
down  here  at  any  time  at  a  moment's  notice  to  talk  to  this  committee 
or  the  full  committee. 

The  Chairman.  Under  the  circumstances  as  they  are  now,  unless  you 
have  another  question  ? 

Mr.  Manelli.  Nothing  further,  Mr.  Chairman. 

The  Chairman.  We  will  adjourn  this  subject  to  call  of  the  Chair, 
but  I  would  assume,  Mr.  Engman,  unless  Mr.  Lent  has  some  particular 
questions,  that  the  hearings  arc  concluded.  But  if  he  has  some  ques- 
tions, I  will  ask  him,  and  then  we  will  ask  you  to  come  back. 

I  want  to  reemphasize  the  reason  for  the  hearing  and  I  think  you 
can  understand  why  we  as  representatives — I  want  to  say  this  again — 
as  elected  representatives  of  the  people  of  this  Nation  have  to  have 
information  on  what  is  going  on  in  the  Nation  and  in  all  of  our  dif- 
ferent departments.  And  I  think  that  when  we  need  to  know  those, 
we  need  to  know  them  then  and  not  sometime  later. 

When  all  of  the  rest  of  the  agencies  complied  with  our  request,  I 
couldn't  understand  why  your  agencj''  had  not  even  responded  to  our 
correspondence.  I  believe  you  realize  now — I  hope  you  do — the  impor- 
tance of  what  we  are  trying  to  do.  If  we  have  to  make  changes  in  your 
agency,  wo  need  to  know. 

As  Mr.  Devine  said,  if  your  agency  needs  to  be  abolished,  we  want  to 
know  that. 

Mr.  Engman.  We  may  be  recommending  that  at  some  point.  Let  me 
say  I  want  to  emphasize  my  personal  desire,  and  I  know  that  of  the 
other  members  of  the  Commission,  to  cooperate  with  you.  Perhaps 
what  has  to  happen  is  we  have  to  improve  the  staff  contacts.  Because 
of  the  broad  range  of  areas  in  which  we  are  involved — ranging  from 
foods,  petroleum,  tlie  Robinson-Patman  Act.  Truth  in  Lending  to 
Fair  Credit  Reporting — sometimes  it  is  not  physically  possible  to  give 
the  same  kind  of  response  to  each  request  that  comes  in. 

To  the  extent  we  can  work  together  and  keep  lines  of  communication 
open  so  we  know  what  your  priorities  are,  I  can  assure  you  we  will  do 
our  utmost  to  cooperate  with  you. 

Mr.  Pickle.  May  I  observe  I  think  sometimes  our  own  staff  is  dere- 
lict in  not  pursuing  some  of  these  questions.  It  is  a  two-way  street  and 
I  certainly  recognize  that. 

The  Chairman.  I  do,  too,  but  I  say  in  this  case  our  staff  was  trying 
to  get  information  and  records  that  were  denied  to  them.  We  are  the 
oversight  committee  set  up  by  this  Congress  to  oversee  these  agencies, 
and  we  are  going  to  continue  this,  and  you  are  going  to  get  more  of  it 
in  the  future. 

Mr.  Engman.  I  hope  you  can  convince  the  Appropriations  Commit- 
tee to  give  us  more  money  to  deal  with  it,  but  to  my  knowledge  no 
documents,  public  or  nonpublic,  have  been  denied  to  this  committee  by 
the  Commission. 

The  Chairman.  I  think  perhaps  we  have  hit  on  the  thing.  We  need 
more  communication.  I  find  that  in  most  lines  of  life  we  need  a  little 
more  communication  where  there  are  misunderstandings,  even  be- 
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tween  nations.  Certainly  it  happens  in  families  between  man  and  wife 
and  parents  and  children.  In  this  case,  I  think  perhaps  it  is  the  same 
thing. 

I  know  we  are  supposed  to  be  working  for  the  common  good  of  all 
the  people,  and  that  is  my  intention  in  having  this  hearing. 

Mr.  Engmax.  I  want  to  thank  you  again  for  the  effort  you  made  last 
year  relating  to  the  Alaska  pipeline  bill,  and  I  want  to  just  emphasize 
we  want  to  cooperate  with  you.  I  am  happy  to  come  down  here  at  any 
time. 

The  Chairmax.  The  committee  will  stand  adjourned  subject  to  call 
of  the  Chair  until  we  know  Mr.  Lent's  pleasure. 

[The  following  letter  of  May  16, 1974  was  sent  to  Mr.  Engman  with 
additional  questions;  the  reply  of  July  3,  1974  then  follows:] 

House  of  Representatives, 
Special  Subcommittee  on  Investigations 
OF  THE  Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C.,  May  16,  1974. 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission, 
Washington,  B.C. 

Deapv  Mr.  Chairman  :  When  you  appeared  before  the  Subcommittee  on  March 
13,  1974,  a  number  of  questions  were  not  asked  in  the  interest  of  time.  You  will 
recall  that  the  record  was  held  open  to  receive  your  written  responses  to  addi- 
tional questions  to  be  propounded  by  Mr.  Manelli. 

The  questions,  some  of  which  involve  clarification  of  the  record,  are  set  forth 
in  the  attachment.  Please  Ivey  your  answers  to  the  numerical  and  letter  designa- 
tions of  the  questions  in  the  attachment.  If  you  prefer,  you  may  set  forth  data 
in  tabular  form  where  appropriate.  You  will  note  that  some  of  counsel's  ques- 
tions are  introduced  by  a  background  statement.  In  addition  to  your  answers 
to  tlie  questions  themselves,  I  would  be  happy  to  have  any  comments,  clarifica- 
tions, or  corrections  which  you  might  care  to  offer  concerning  these  introductory 
statements. 

Your  prompt  attention  will  be  greatly  appreciated. 
With  kind  regards, 
Sincerely, 

Habley  O.  Staggers. 

Chairman. 
Enclosure. 

Questions  Submitted  to  Hon.  Lewis  Engman,  Chairman, 
Federal  Trade  Commission 

(1)  You  testified  [Tr.  21]  that  Mr.  Kelly  of  the  General  Counsel's  OfBce  ad- 
vised you  he  was  in  contact  with  some  individuals  presumably  from  the  Full 
Committee  or  another  subcommittee  of  the  Committee  on  Interstate  and  Foreign 
Commerce  regarding  requested  FIC  comment  on  certain  bills.  Y'ou  stated  that 
you  would  supply  for  the  record  the  names  of  the  individuals  contacted  by 
IMr.  Kell.v  [Tr.  22].  On  this  point,  your  letter  of  April  17  merely  states  that 
Mr.  I'atrick  Kelly  of  the  General  Counsel's  Ofiice  informed  you  that  he  spoke 
with  a  member  of  the  ('ommerce  Committee  in  early  December  about  this  mattei*. 
So  the  record  can  be  complete,  would  you  please  supply  the  name  of  the  in- 
dividual contacted  by  Mr.  Kelly  V 

(2)  Describe  fully  the  status  of  each  of  the  following  trade  regulation  rule 
proceedings  including,  but  not  necessarily  limited  to,  the  date  staff  work  was 
completed  in  the  Bureau  and  the  proposed  nde  was  forwarded  to  the  Director 
and/or  Assistant  Director  of  the  Bureau  of  Consumer  Protection ;  the  date  or 
dates  on  which  the  Director  and/or  Assistant  Director  took  action  on  the  staff 
rei-ommendatiou  and  what  such  actions  were ;  the  date  on  which  the  General 
Counsel's  Office  received  the  proposed  rule  for  comment  and  the  date  on  which 
such  comment  was  completed ;  the  date  on  which  the  proposed  rule  was  for- 
warded to  the  Commission  for  consideration,  and  the  date  and  nature  of  Com- 
mission action  thereon  ;  and  current  status  of  each  proceeding : 

(.a)   Trade  Regulation  Rule  for  "New  Automobile  Pricing  Practices"^ 
public  hearings  were  held  on  September  16  and  17,  1969,  and  on  the  basis 
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of  the  public  record  proposed  trade  regulation  rules  were  drafted.  On  10/9/70, 
the  Commission  announced  opportunity  to  comment  on  them  through  written 
views  or  at  public  hearings  on  January  12  and  13.  1071. 

(b)  "Disclosure  Hecpiirements  and  I'roliihtions  Concerning  Franchising" — 
On  11/10/71,  the  Commission  announced  opportunity  to  comment  on  pro- 
posed rules  through  written  views  or  public  hearings  on  February  14.  l.j 
and  16,  lifrZ. 

(c)  "Preservation  of  Consumers'  Claims  and  Defenses"  (Holder  in  Due 
Course) — On  January  .">,  1073.  the  Commission  announced  opportunity  to 
comment  on  proi)Osed  rules  through  \\ritten  views  or  hearings  on  March  12- 
16,  10i3.  Public  hearings  were  previously  held  June  7-9,  1971  in  X.Y.C., 
July  12-14,  1971.  in  Chicago,  and  September  2(>-28,  1971,  in  Washington,  D.C. 

(rf)  "Advertising  of  P>-onomic  I'oisous'" — On  August  11,  1970,  the  Com- 
mission announced  opportunity  to  tile  written  comments  on  a  proposed  rule 
by  October  13,  1970.  I'ublic  hearings  were  previously  held  on  4/3/69. 

(p)  "Power  Output  Claims  for  Ampliliers  Utilized  in  Home  Entertainment 
Products" — On  October  11.  1973,  the  Commission  announced  opportunity 
to  tile  written  comnjents  on  a  revised  proposed  rule  by  12/11/73.  Public  hear- 
ings were  held  on  4/13-14/71. 

(/)  "L'jidelivered  Mail  (Jrder  Merchandise  and  Services" — On  Septem- 
ber 28,  1971,  the  Commission  annoiinced  opportunity  to  comment  in  writing 
on  the  proposed  rule.  Public  hearings  were  thereafter  held  on  March  27-29, 
1972,  on  a  proposed  revision. 

(jj)  "Billing  Practices  Aiising  Out  of  the  Administration  of  Customer 
Accounts  by  Credit  Card  Issuers  and  other  Retail  I-^stablishments" — On 
January  7.  1971,  the  Commission  announced  it  had  postponed  indefinitely 
public  hearings  scheduled  for  January  25-26,  1971.  on  a  proposed  rule. 

(3)  Were  there  any  other  rulemaking  proceedings  pending  at  the  time  of  your 
reorganization  of  the  Bureau  of  Consumer  I'rotection  in  July,  1973?  If  so,  please 
describe  fully  the  status  of  each  of  them  in  accordance  with  the  foregoing  request. 

(4)  In  your  testimony,  you  indicated  that  new  trade  regulation  rule  proceed- 
ings had  been  initiated  since  your  reorganization  of  the  Bureau  of  Consumer 
Protection  in  July  1073  [Tr.  36].  In  your  letter  of  April  17,  1974,  however,  you 
state  that  no  new  notices  of  proposed  rulemaking  had  been  published  since  the 
reorganization.  What  new  trade  regulation  were  in  fact  initiated  between  the 
reorganization  of  July  1973  and  your  testimony  of  March  13.  1974?  In  view  of  the 
fact  that  no  notices  of  proposed  rulemaking  were  issued  by  the  reorganized 
Bureau  of  Consumer  Protection  as  of  the  date  of  your  letter  of  April  17,  are  you 
satisfied  that  the  reorganization  is  fulfilling  its  purpose  "to  give  greater  emphasis 
to  [FTC's]  greater  rulemaking  authority"  [Tr.  36].  Has  the  Conn-nission  initiated 
any  new  trade  res;ulation  rule  proceedings  since  March  13,  1974?  If  so,  please 
identify  and  describe  the  status  of  any  such  proceeding. 

(;')  On  March  6,  1973,  then  FTC  Executive  Director,  Basil  Mezines,  delivered 
an  address  to  the  Automotive  Warehouse  Distributor  Association  in  which  he 
appraised  the  current  status  of  Robinson-Patman  Act  enforcement  at  the  Com- 
mission. At  one  point,  he  made  the  following  comment  alleging  a  decline  of 
enforcement  in  this  area  during  the  past  10  years. 

'•.  .  .  a  quick  glance  at  the  ])reakdown  of  the  number  of  Robinson-Pa tman  cases 
brought  by  the  Commission  since  1960  reveals  the  disfavor  into  which  price  dis- 
crimimtion  cases  and  their  behavioral  approach  have  fallen.  In  1960,  there  were 
i:',n  Robinson-Patman  complaints  and  45  orders  ...  13  complaints  and  21  orders 
in  1965.  8  complaints  and  9  orders  in  ll^X>9,  and  5  complaints  and  2  orders  in 
1972  .  .  .  this  drop  in  Commission  enforcement  in  the  jirife  discj-imination  area 
is  an  undesirable  situation  which  sh.ould  be  corrected  for  several  reasons." 

<fi)  How  many  Robinson-Patman  complaints  and  orders  were  issued  in 
FY  1973?  How  nianv  thus  far  in  FY  1974? 

(h)  How  many  7-digit  nundier  files  were  opened  in  Robinson-Patinnn  mat- 
ters during  each  of  the  following  years — 1970.  1971.  1972.  1973  and  1974? 

(r)  Has  the  Commission  and/or  the  Bureau  of  Competition  issued  any 
written  instructions  to  the  staff  since  January  1,  1972.  concerning  enforce- 
ment policy  on  Robinson-Patman  matters?  If  so.  whnt  were  these  instru-tions? 

(d)  Is  the  Commission  actively  enforcing  the  Robinson-Patman  Acr  at  the 
P'-esent  time?  How  many  attorneys  are  currently  assigned  to  Robinson- 
Patman  cases  and  what  approximate  percentage  of  their  time  is  devoted  to 
t  hese  ca  ses  ? 

(6)  You  were  asked  about  delays  such  as  occurred  in  th  Kroger  Case  (FTC 
Files  691  0014  and  711  0027)   [Tr.  63-64].  You  will  recall  in  that  ease  that  after 
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an  extensive  investigation,  the  Bureau  Director  rejected  the  staff's  recounueu'la- 
tiou,  including  that  of  the  Assistant  Bureau  Director,  to  issue  a  broad  comphiiut 
and  iusread.  upon  his  own  initiative,  undertoolc  consent  negotiations  under  '2.1-1 
procedures.  The  Commission  was  not  apprised  of  tlie  circumstances  until  10 
months  later  when  a  limited  consent  oi-der  had  been  negotiated  and  submitted 
to  the  Commission.  The  tiles  indicate  that  the  Commissioner  to  whom  the  ca.se 
was  a.ssigiied  would  not  have  recommended  acceptance  of  such  a  limited  order 
except  that  an  excessive  period  had  elapsed  since  the  investigation. 

(ft)  D(jes  the  Commission  contemplate  any  change  of  procedures  to  insure 
that  this  type  of  situation  does  not  recur? 

ih)  AVould  it  be  feasible  for  the  Commission  to  require  a  Bureau  Direc- 
tor to  report  to  the  Commission  on  monthly  progress  once  he  begins  negotiat- 
ing under  2.14  procedures  V 

(7)  In  connection  with  the  Kroger  Case,  which  was  a  2(f)  Robinson-I'atman 
investigation,  the  Connnission  opened  a  number  of  cases  on  Krogers  suppliers 
under  2  (  a  M  d  )  and  ( e  )  of  the  Act. 

(  a  I  Identify  each  such  supplier  case  iiy  name  and  file  number. 

(b)  (iive  status  of  each  such  file.  (If  closed,  state  disposition,  reason  and 
date  of  closing.  If  i>euding,  describe  current  posture  of  case.) 

(8)  You  were  requested  to  furni.sh  certain  data  regarding  the  time  taken  by 
the  General  Counsel  to  handle  motions  to  quash  Commission  subpoenas.  You  testi- 
fied that  the  inforniati(»n  you  would  submit  would  indicate  that  there  has  been 
improvement  in  this  area  recently  [Tr.  G7].  A  review  of  the  information  sub- 
mitted for  the  requested  period  (January  1,  1972-March  6,  1974)  reveals  that 
there  were  14  instances  where  the  General  Counsel  failed  to  act  within  90  days. 
Delay  appears  to  have  been  more  aggravated  during  the  most  recent  period.  Since 
December  1.  197.'?.  the  General  Counsel  forwarded  to  the  Commission  seven  rec- 
i>mmendations  on  motions  to  quash.  Five  of  these  motions  had  been  with  the 
General  Counsel  for  more  than  90  days  before  they  were  forwarded  to  the  Com- 
mission. One  of  these  five  motions  (STP  Corporation)  is  listed  as  pending  before 
the  Commission. 

( (I )  Does  the  Commission  contemplate  taking  any  furtlier  ar-tion  to  insure 
that  unnecessary  delay  does  not  occur  in  the  General  Counsel's  Ofiice  in 
responding  to  motions  to  quash?  In  this  regard,  it  should  be  noted  that  in 
every  instance  except  one.  where  the  motion  became  moot,  the  General 
Counsel  made  a  recommendation  to  deny  the  motion. 

ib)  Has  the  Commission  acted  on  the  motion  to  quash  in  the  STP  Corpora- 
tion ca.se  ( File  Xo.  722  .'^017  )  ?  If  not.  when  do  you  contemplate  that  the  Com- 
mission will  take  action  in  this  matter?  See  attached  letter  of  Mareh  7.  1974, 
to  Mr.  Rosch  from  the  Center  for  Auto  Safety  complaining  that  no  substan- 
tive resi)onse  was  received  from  the  FTC  over  a  9-month  jieriod. 

(9)  Tlie  following  questions  relate  to  proxy  votins  practices  at  the  Commi.ssion  : 

(  a  )  Does  the  Commission  utilize  proxy  voting? 

(0  )  What  rules  and  regiUations  provide  for  proxy  voting? 

(c)  Who  exercises  the  proxy  vote? 

(d)  Under  what  circumstances  are  proxies  used? 

(e)  Must  proxy  authority  be  given  in  writing? 

(/)  What  limitations  are  placed  on  a  proxy  holder?  Can  the  proxy  holder 
participate  in  discussions  at  Commission  Table?  Who  determines  that  the 
facts  in  a  particular  case  remain  sufficiently  unchanged  after  staff  pres- 
entation and  arguments  at  Commission  Table  to  allow  the  proxy  to  be 
voted? 

(g)  Does  the  Commission  have  a  requirement  for  ratification  of  proxy 
votes  exercised  in  behalf  of  a  Commissioner?  If  so.  explain. 

(h)  Is  a  proxy  ever  used  to  make  up  a  quorum  for  a  Commission  meet- 
ing? If  so,  in  how  many  instances  since  January  1, 197S? 

( i)   What  Commission  records  reflect  the  use  of  proxy  votes? 

( /)   On  how  many  occasions  were  proxy  votes  cast  since  January  1,  1973? 

(10)  Reports 

(a)  List  the  dates  on  which  the  annual  reports  to  Congress  of  your 
agency  required  by  the  FTC  Act  have  been  submitted  during  the  period 
1970  to  the  present  time. 

(6)  Does  your  agency  periodically  submit  to  the  Executive  Branch  (in- 
cluding OMB)  any  reports,  in  addition  to  annual  reports,  which  are  not 
.distributed  to  the  Congress?  If  so,  please  describe  fully  any  such  reports, 
identify  the  addressees,  and  indicate  the  frequency  with  which  they  are 
furnished. 
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(11)  Commission  Minutes 

(a)  Describe  in  detail  the  procedures  followed  by  your  agency  in  record- 
ing minutes  of  Commission  meetings,  i.e.,  recording  of  deliberations  at 
Commission  meetings  rather  than  recording  of  ultimate  Commission  actions 
and  decisions.  This  should  include,  but  not  necessarily  be  limited  to,  the 
following : 

(1)  whether  verbatim  stenographic  records  are  kept  of  Commission 
meetings,  and  if  not,  the  kind  of  records  that  are  kept ; 

(2)  the  time  frame  within  which  such  records  are  to  be  transcribed 
and  the  period  in  which  the  raw  recordings  are  retained  by  the  Com- 
mission ;  and 

(3)  identity  of  Commission  employees  who  have  responsibility  for 
taking,  maintaining  and  authenticating  such  original  records. 

(h)  Describe  in  detail  the  procedures  followed  by  your  agency  in  pre- 
paring '"Commission  Minutes"  which  announce  Commission  actions  and  de- 
cisions. This  should  include,  but  not  necessarily  be  limited  to  the  following: 

(1)  the  identity  of  the  Commission  employees  who  have  re.sponsibility 
for  preparation  of  these  Commission  directives ; 

(2)  the  source  material  used  in  preparation  of  such  documents; 

(3)  the  manner  in  which  these  directives  are  authenticated;  and 

(4)  the  identity  of  the  custodian  of  tliese  Commission  records. 

(c)  Please  forward  copies  of  all  agency  regulations  bearing  upon  this 
subject. 

(12)  In  reviewing  one  major  investigation  (Beer  Investigation — FTC  File  No. 
701  0047)  which  has  been  in  progress  for  approximately  5  years,  it  was  noted  that 
as  of  last  Fall  a  total  of  nine  attorneys  had  been  assigned  at  different  times  over 
the  course  of  the  investigation  (7,308  manhours).  At  the  completion  of  our  review, 
none  of  these  particular  nine  attorneys  were  still  assigned  to  the  case.  In  review- 
ing the  voluminous  FTC  files  on  this  case,  only  one  summary  memorandum  de- 
scribing the  status  of  the  case  was  located :  and  that  was  written  by  an  attorney 
who  was  about  to  leave  the  Commission.  Even  this  memorandum  did  not  sum- 
marize all  pertinent  evidence,  or  what  evidence  was  needed,  or  what  objective  was 
being  pursued. 

Have  you  considered  whether  status  reports  might  be  desirable — ^particu- 
larly in  complicated  cases  which  might  be  expected  to  extend  over  a  long 
period  of  time  and  where  a  large  turn-over  of  personnel  assigned  to  the  case 
case  could  be  anticipated — to  insure  that  investigations  proceed  efficiently 
toward  one  objective? 

(13)  During  the  staff's  review  of  one  of  your  major  investigations  (Bread 
Investigation — FTC  File  No.  711  0103),  it  was  noted  that  a  Commission  minute 
in  February,  1972,  instructed  the  Bureau  of  Competition  to  consider  certain 
questions  and  then  report  back  to  the  Commission.  The  Bureau  did  not  report 
to  the  Commission  until  January,  1973,  almost  a  year  later,  even  though  staff 
input  into  the  Bureau  report  apparently  had  been  substantially  completed  by  the 
preceding  April.  This  is  a  matter  that  had  been  in  progress  prior  to  the  Commis- 
sion minute  of  February,  1972,  and  is  continuing  today.  During  the  months  which 
intervened  between  the  Commissions  February  1972  directive  and  the  Bureau's 
January  1973  report,  the  Commission  made  no  apparent  effort  to  determine  why 
the  Bureau  had  not  complied  with  its  request. 

Do  you  consider  the  time  lag  on  this  matter  to  have  been  excessive? 
"What  procedures  can  the  Commission  institute  to  insure  that  its  minute 
instructions  to  the  staff  are  followed  expeditiously? 

(14)  Consumer  Surveys  and  Ad  Substantiation. 

(a)  How  much  did  the  consumer  survey  concerning  the  meaning  of  "Hypo 
Allergenic"  cost  the  Commission?  [Tr.  69] 

Cb)  Since  January  1.  1970,  what  other  consumer  surveys  has  the  Com- 
mission contracted  for  in  the  area  of  potential  enforcement  programs  or  in 
the  area  of  suspected  consumer  misinformation  or  confusion?  [Tr.  69] 

((')  "What  were  the  dates  of  these  contracts  and  how  much  did  each  of 
them  cost  the  Commission? 

(d)  "What  specific  use  has  the  Commission  made  of  the  results  of  consumer 
surveys? 

(e)  List  the  experts  and/or  consultants  employed  by  the  Commission  to 
review  advertisements  under  the  ad  substantiation  program :  disclose,  in 
each  instance,  the  field  of  advertising  and  objective  of  the  review  and,  the 
cost  to  the  Commission. 
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Center  for  Auto  Safety. 
Washington,  D.C.,  March  7, 1971 
Mr.  J.  Thomas  Rosch, 

Director,  Bureau  of  Consumer  Protection,  Federal  Tirade  Commissio^i, 
Washington,  D.C. 

Dear  Mr.  Rosch  :  On  May  24,  1973,  the  Center  for  Auto  Safety  submitted  a 
lengthy  petition  to  the  Federal  Trade  Commis.siou  (copy  of  petition  and  letter  of 
transmittal  attached)  concerning  certain  advertising  claims  of  STP  Oil  Treat- 
ment. 

The  petition  requested  the  FTC  to  investigate  whether  certain  STP  advertise- 
ments constitute  unfair  or  deceptive  acts  or  practices  in  Commerce.  The  Center 
asked  the  L'TC  to  consider  several  actions,  including  a  requirement  that  STP 
substantiate  its  ad  claims  and  an  order  requiring  STP  to  offer  restitution  to 
purchasers  of  STP  Oil  Treatment,  which  we  allege  to  be  a  worthless  product  in 
most  applications. 

We  have  had  no  substantive  response  from  the  FTC  over  the  nine  month  period 
since  we  submittted  the  petition.  On  several  occasions,  we  have  placed  telephone 
calls  inquiring  about  the  status  of  the  investigation,  and  have  been  a.ssured  it  is 
proceeding  and  will  be  completed  in  due  course.  In  addition,  we  have  submitted 
further  material  to  Bureau  attorneys  at  their  request. 

However,  the  only  recent  communication  we  have  received  from  the  FTC  v/as  a 

letter  from  an  attorney  in  your  Bureau  who  expressed  concern  for 

persons  riding  motorcycles  while  wearing  bathing  suits  without  proper  head- 
gear. We  share  Mr.  Cabell's  concern,  but  are  forced  to  question  the  Commission's 
priorities. 

We  are  becoming  highly  distressed  at  what  appears  to  be  a  re-assertion  by 
the  FTC.  and  in  particular  by  its  Bureau  of  Consumer  Protection,  of  its  tradi- 
tional posture  of  indifference  and  inaction  on  significant  consumer  issues  and 
problems.  After  a  period  of  vigorous  activity,  primarily  under  your  predecessor 
Mr.  Pitovsky.  the  Bureau  has  slipped  back  into  hibernation.  Our  monitoring  of 
releases  based  on  your  actions  shows  you  have  been  able  to  mobilize  only  on  the 
most  trivial  items"  of  very  localized  interest.  Our  fears  have  been  only  slightly 
alleviated  by  Chairman  Engman's  recent  announcement  of  efforts  to  open  the 
FTC  to  greater  public  scrutiny.  Openness  would  have  greater  significance  if 
matters  of  greater  import  and  substance  were  underway. 

The  FTO  seems  to  be  able  to  move  quickly  and  effectively  against  small  retail 
outlets  but  appears  helpless  in  the  face  of  multi-million  dollar  advertising  cam- 
paigns. 

While  we  are  not  asserting  that  our  concern  for  STP  is  of  the  ultimate  im- 
portance, we  do  feel  that  it  deserves  far  more  attention  than  many  of  the  proj- 
ects tlie  Commission  is  currently  underwriting.  Prompt  action  by  the  FTC  is 
imperative  if  consumers  are  to  be  deterred  from  spending  millions  of  dollars 
for  a  product  we  are  confident  the  Commission  will  find  of  little  if  any  value. 

Thank  you  for  your  consideration. 

Sincerely, 

Paul  Smith. 

Intern. 
Lowell  Dodge, 

Director. 


Federal  Trade  Commission, 
Washington,  D.C,  July  3, 197-'t. 
The  Honoi-aVde  Harley  O.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  House  of  Represent- 
atives, U.S.  Congress,  Washington,  D.C. 
Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  May  16, 1974,  submitting 
a  number  of  questions  to  supplement  my  testimony  before  the  Special  Subcom- 
mittee on  Investigations  of  the  House  Interstate  and  Foreign  Commerce  Com- 
mittee on  March  13,  1974.  Each  question  with  its  answer  is  set  forth  individually 
in  the  enclosure. 

As  always,  vre  will  be  happy  to  provide  whatever  additional  information  you 
may  require. 

Sincerely, 

Lewis  A.  Engman, 

Chairman. 

Enclosure. 
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Responses  to  Questions  Submitted  to  Lewis  Engman,  Chairman  Federal 
Trade  Commission,  for  Inclusion  in  Record  of  Hearing  Held  Before  Spe- 
cial Subcommittee  on  Investigations,  March  13,  1974 

Question  1.  You  testified  (Tr.  21)  that  Mr.  Kelly  of  the  General  Counsel's  Office 
advised  you  he  was  in  contact  with  some  individuals  presumably  from  the  Full 
Committee  or  another  subcommittee  of  the  Committee  on  Interstate  and  Foreign 
Commerce  regarding  requested  FTC  comment  on  certain  bills.  You  stated  that 
you  would  supply  for  the  recoi'd  the  names  of  the  individuals  contacted  by 
Mr.  Kelly  (Tr.  22).  On  this  point,  your  letter  of  April  17  merely  states  that 
Mr.  Patrick  Kelly  of  the  General  Counsel's  Office  informed  yon  that  he  spoke 
with  a  member  of  the  Commerce  Committee  in  early  December  about  this  matter. 
So  the  record  can  be  complete,  would  you  please  supply  the  name  of  the  individ- 
ual contacted  by  Mr.  Kelly  ? 

Answer.  Mr.  Kelly  has  been  unable  to  recall  or  locate  any  record  of  the  name 
of  the  Committee  staff  member  with  whom  he  talked.  Nevertheless,  Mr.  Kelly 
has  once  again  assured  me  that  such  contact  was  made. 

Question  2.  Describe  fully  the  status  of  each  of  the  foUo'wing  trade  regulation 
rule  proceedings  including,  but  not  necessarily  limited  to,  the  date  staff  work 
was  completed  in  the  Bureau  and  the  proposed  rule  was  forwarded  to  the  Direc- 
tor and/or  Assistant  Director  of  the  Bureau  of  Consumer  Protection :  the  date 
or  dates  on  which  the  Director  and/or  Assistant  Director  took  action  on  the 
staff  recommendation  and  what  such  actions  were ;  the  date  on  which  the  Gen- 
eral Counsel's  Office  received,  the  proposed  rule  for  comment  and  the  date  on 
which  such  comment  was  completed;  the  date  on  which  the  proposed  rule  was 
forwarded  to  the  Commission  for  consideration,  and  the  date  and  nature  of 
Commission  action  thereon ;  and  current  status  of  each  proceeding : 

Question  2{a).  Trade  Regulation  Rule  for  "New  Automobile  Pricing  Prac- 
tices"— public  hearings  were  held  on  September  16  and  17,  1969,  and  on  the  basis 
of  the  public  record  proposed  trade  regulation  rules  were  drafted.  On  10/9/70, 
the  Commission  announced  opportunity  to  comment  on  them  through  written 
views  or  at  public  hearings  on  Januar.v  12  and  13,  1971. 

Answer  2(a).  Recommendation  by  the  Bureau  of  Consumer  Protection  staff 
on  this  trade  regulation  rule  was  sent  to  the  Bureau  Director's  office  in  March 
1973.  but  was  not  submitted  by  the  Director  to  the  Commission  because  of  its 
relationship  to  a  proposal  to  amend  the  1964  Guides  Against  Deceptive  Pricing 
w^hich  the  Commission  had  considered  and  returned  to  the  Office  of  Policy 
Planning  and  Evaluation  in  June  1973  for  resolution  of  enforcement  policy 
questions.  The  Guides  Against  Deceptive  Pricing  have  now  been  revised  and 
published  for  comment  by  the  Commission.  A  copy  of  the  revised  Guides  is 
attached  hereto.  Staff  is  now  reexamining  the  nde  for  such  action  as  may  be 
needed  to  insure  that  it  comports  with  the  Guides. 

Question  2  (ft).  Disclosure  Requirements  and  Prohibitions  Concerning  Fran- 
chising''— On  11/10/71,  the  Commission  announced  opportunity  to  comment 
on  proposed  rules  through  written  views  or  public  hearings  on  February  14, 
15  and  16,  1972. 

xlnswer  2(b).  After  completion  of  public  hearings  on  this  proposed  rule,  the 
Bureau  of  Consumer  Protection  Staff  forwarded  its  analysis  and  recommen- 
dations to  the  Bureau  Director  in  July  1973.  and  the  Director  forwarded  the 
staff's  recommendation  \\ith  a  number  of  suggestions  for  modification  to  the 
Commission  in  April  1974,  where  the  matter  is  now  pending  consideration. 

Question  2(c).  "Preservation  of  Consumers'  Claims  and  Defenses"  (Holder 
in  Due  Course) — On  January  5,  1973,  the  Commission  announced  opportunity 
to  comment  on  proposed  rules  through  written  views  or  hearings  on  March  12-16, 
1973.  Public  hearings  were  previously  held  June  7-9.  1971  in  N.Y.C.,  July  12-14, 
1971.  in  Chicago,  and  September  20-23,  1971.  in  Washington,  D.C. 

Answer  2(c).  After  the  conclusion  of  public  hearings  in  May  1973,  the  Bureau 
of  Consumer  Protection  concluded  its  analysis  of  the  public  record  and  forwarded 
the  analy.sis,  projwsed  Statement  of  Basis  and  Puriwse.  and  recommendations  for 
issuance"  of  a  final  Rule  to  the  Bureau  Director  in  March  1974.  The  staff  sub- 
mission is  currently  under  review  in  the  Office  of  the  Director,  prior  to  sub- 
mission to  the  Commission  for  consideration. 

Question  2{d).  "Advertising  of  Economic  Poisons" — On  August  11,  1970,  the 
Conmiission  announced  opportunity  to  file  written  comments  on  a  proposed  rule 
l)y  October  13,  1970.  Public  hearings  were  previously  held  on  4/3/69. 

Answer  2(d).  The  staff  submitted  its  report  and  recommendations  for  adop- 
tion of  a  final  Rule  in  this  proceeding  to  the  Office  of  the  Director  oh  August  4, 
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1071.  On  the  same  date,  it  was  transmitted  to  the  Commission  by  tlie  Office  of 
the  Directoi".  On  September  30,  1971,  tlie  Commission  returned  the  report  to  the 
staff  with  directions  to  resubmit  the  matter  commenting,  among  other  things, 
on  pending  legislation,  new  questions  of  hazard-toxicit.v  and  the  use  of  glyphs 
in  place  of  express  warnings.  This  report  was  resubmitted  to  the  Director  by 
the  staff  on  November  23.  1071,  and  to  the  Commission  on  March  16,  1972.  The 
Commission,  by  minute  of  October  25,  1972,  posed  two  (]uestions  for  staff  con- 
sideration in  connection  with  the  proceedings.  The  staff  response  was  ti-ans- 
mitted  to  the  Commission  on  November  8,  1972.  Thereafter,  the  Commission 
stayed  further  consideration  of  the  proceedings  pending  a  staif  report  on  three 
pending  complaints  involving  the  advertising  and  marketing  of  economic  poisons 
by  Union  Carbide  Corporation.  Hercules  Corporation  and  FMC  Corporation. 
The  Commission  has  provisionally  accepted  Cfjnsent  orders  in  the  Union  Carbide 
and  Hercules  cases.  A  complaint  has  been  issued  in  the  F^NIC  case,  and  it  is  in  the 
preliminary  stages  of  adjudication.  On  December  11,  1973,  the  Commission  re- 
turned the  rulemaking  matter  to  the  staff  with  directions  to  submit  a  revised 
proposed  Rule,  modeled  after  the  Hercules  and  Union  Carbide  orders.  The  matter 
is  presently  pending  witli  the  statf. 

QucKiion  2(e).  "Power  Output  Claims  for  Amplifiers  Utilized  in  Home  Enter- 
tainment Products" — On  October  11,  1973,  the  Commission  announced  Oippor- 
tunity  to  file  written  comments  on  a  revised  proposed  rule  by  12/11/73.  Public 
hearings  were  held  on  4/1.3-14/71. 

Answer  2(e).  A  report  and  recommendations  in  this  matter  were  forwarded 
by  the  staff  to  the  Office  of  the  Director  on  October  20,  1071,  and  transmitted 
by  the  Director  to  the  Commission  on  the  same  date.  The  matter  w^as  subse- 
(luently  returned  to  the  staff  hy  the  Commission  for  redrafting  and,  on  Octo- 
ber .5,  lf>72,  the  staff  submitted  to  the  Office  of  the  Director  a  revised  proposed 
Rule,  redrafted  in  accordance  with  Commission  instructions,  recommending  re- 
publication for  the  purpose  of  eliciting  further  public  comment.  The  staff  rec- 
ommendation was  transmitted  to  the  Commission  on  August  27,  1973,  with 
endorsement  of  the  staff  recommendation.  In  September  1973,  the  Commission 
directed  republication  of  the  revised  proposed  Rule.  On  March  28,  1974,  the  staff 
rendered  its  report  and  recommendations  for  issuance  of  a  final  Rule  based  on 
the  public  record  developed  as  the  result  of  republication.  On  May  3,  1974,  the 
Commission  issued  a  final  Rule  in  this  proceeding. 

Question  2(f).  "Undelivered  Mail  Order  Merchandise  and  Services" — On  Sep- 
tember 28,  1971,  the  Commission  announced  opportunity  to  comment  in  writing 
on  the  proposed  Rule.  Public  hearings  Vvcre  thereafter  held  on  March  27-29,  1972, 
on  a  proposed  revision. 

Answer  2(f).  The  initial  report  with  recommendations  in  this  proceeding  was 
forwarded  by  the  staff  to  the  Office  of  Director  in  May  1973.  In  October  1973,  the 
matter  was  returned  to  the  staff  for  the  purpose  of  making  certain  revisions  in  its 
proposals.  Subsequently,  in  December  1973,  the  matter  was  retransmitted  by  the 
staff  to  the  Office  of  the  Director  and,  thereafter,  forwarded  to  the  Commission 
in  Januar.^-  1974.  The  staff  recommended  publication  of  a  revised  Rule  for  the 
puiiiose  of  eliciting  further  written  comment.  The  Commission  authorized  publi- 
cation of  Notice  on  March  S,  1974.  The  record  closed  on  June  14,  1974,  and  the 
staff  is  now  evaluating  comments. 

Question  2(g).  "Billing  Practices  Arising  Out  of  the  Administration  of  Cus- 
tomer Accounts  by  Credit  Card  Issuer  and  other  Retail  Establishments" — On 
January  7.  1971,  the  Commission  announced  it  had  postponed  indefinitely  public 
hearings  scheduled  for  January  25-20,  1971,  on  a  proposed  Rule. 

Answer  2(g).  After  publishing  Notice  of  Rulemaking  in  this  proceeding,  public 
hearings  were  postponed  indefinitely  in  January  1971.  The  Notice  of  Rulemak- 
ing, however,  was  not  rescinded  and  the  public  record  in  the  proceeding  re- 
mained open  for  receipt  of  any  and  all  written  comment.  The  Commission  acted 
to  postiX)ne  hearings  in  this  matter  at  the  request  of  Senator  William  Proxmire 
who  was  chief  sponsor  of  S.  4108  (02d  Congress),  which  covered  many  of  the 
same  major  points  as  those  included  in  the  Commission  proposed  Rule.  Senator 
Proxmire's  request  was  based  on  two  points  :  (1)  that  Commission  hearings  may 
unduly  int.erfere  with  congressional  hearings  on  the  pending  legislation  and,  (2) 
that  Congress  should  have  an  opportunity  to  legislate  prior  to  regulation  by  an 
administrative  agency.  Ultimately,  the  pending  legislation  failed  to  achieve  pass- 
age during  the  92d  Congress.  In  January  1973,  Senator  Proxmire's  office  was  con- 
tacted for  the  purpose  of  ascertaining  whether  there  would  be  continuiixg  objec- 
tion to  Commission  action  in  the  billing  practices  area  and  was  advised  that  no 
objection  would  be  rai.sed  if  the  Commission  wished  to  reinstate  the  proceeding. 
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Thereafter,  in  January  1973,  the  staff  forwarded  to  the  OflBce  of  the  Director 
a  report  for  transmittal  to  the  Commission,  recommending  that  the  proposed 
Rule  be  approved  by  the  Commission  and  republislied  with  appropriate  Notice 
containing  rescheduled  liearing  dates,  sucli  publication  to  take  place  after  an 
anticipated  favorable  decision  in  the  case  involving  Xational  Refiners  v.  FTC, 
which  had  raised  a  challenge  to  the  Commission'  basic  rulemaking  authority.  I 
am  advised  that  this  recommendation  will  be  transmitted  to  the  Commission 
vv'ithin  a  month. 

Question  3.  Were  there  any  other  rulemaking  proceedings  pending  at  tb.e  time 
of  your  reorganization  of  the  Bureau  of  Consumer  Protection  in  July  1973?  If  so, 
please  describe  fully  the  status  of  each  of  them  in  accordance  with  the  foregoing 
request. 

An.swer  3.  In  addition  to  the  proceedings  set  forth  in  question  (2),  a  number  of 
other  rulemaking  proceedings  were  pending  at  the  time  of  the  reorganization  of 
the  Bureau  of  Consumer  Protection  in  July  1973.  Labeling  and  Adverti'^ing 
Requirements  for  Detergents  was  initiated  in  January  1971.  This  proposed  Rule 
would  require  ingredient  listing  on  all  detergent  containers  together  with  a 
warning  statement  concerning  the  contribution  of  phosphorus  in  detergents  to 
water  pollution.  Six  days  of  public  hearings  were  conducted  by  the  Commission 
in  April  and  June  1971.  Following  the  public-hearing  phase,  the  public  record 
remained  open  for  the  receipt  of  comment,  primarily  from  the  Council  on 
Environmental  Quality  and  the  Environmental  Protection  Agency  relating  to 
problems  of  eutrophication,  phosphate  substitutes,  washability,  factors  of 
phosphate  substitutes  and  others  bearing  directly  upon  a  requirement  for  a 
pollution  warning.  The  public  record  remains  open  to  date,  awaiting  the  com- 
ments of  the  Environmental  Protection  Agency.  However,  during  the  pendency 
of  the  proceeding,  the  staff  successfully  negotiated  an  agreement  with  all  ma.ior 
household  detergent  manufacturers  to  adopt  a  voluntary  uniform  labeling  pro- 
gram as  to  phosphorus  content  and  biodegradables.  Also,  the  Commission  an- 
nounced, on  February  8,  1974,  proposed  Regulations  intended  to  be  promulgated 
under  the  authority  of  the  Fair  Packaging  and  Labeling'  Act  and  involving  the 
problem  of  ingredient  listing  on  all  detergent  containers.  Should  such  regulations 
be  adopted,  this  would  effectively  sever  this  issue  from  the  rulemaking  proceed- 
ing, leaving  only  the  question  of  a  phosphate  warning  to  be  considered.  The 
public  record  in  the  FPLA  proceeding  will  remain  open  into  June  1974. 

Additionally,  the  Bureau  of  Consumer  Protection  continued  processing  of  the 
Product  Information  Disclosure  Project.  It  is  also  following  up  the  information 
disclosure  work  already  started  in  the  following  product  areas :  dishwashers  and 
washing  machines,  refrigerators,  air  conditioners,  and  vacuum  cleaners.  Since 
March  13  of  this  year,  this  Bureau  has  also  added  hair  dryers  as  another  product 
which  may  possibly  be  covered  by  information  disclosure  requirements.  All  of 
these  potential  product  information  disclosure  rules  remain  at  the  staff  level. 
Another  important  item  is  the  proposed  Nutrition  Rule  which  was  received  by 
the  Director's  Office  on  February  4,  1974. 

The  Bureau  of  Consumer  Protection  proposed  a  potential  rule  covering  uniform 
grading  standards  for  carpeting.  Discussions  with  another  Federal  agency  are 
now  being  conducted  at  the  staff  level  as  to  the  feasibility  of  such  rule. 

Work  is  continuing  on  two  other  rulemaking  projects  v.'hich  were  pending  in 
the  Bureau  of  Consumer  Protection  in  July  1973— Creditors  Remedies  and  Voca- 
tional Schools. 

On  April  19.  1974,  the  staff,  with  the  Bureau  Director's  endorsement,  sent  for- 
ward to  the  Commission  the  recommendation  that  the  Commission  propose  a 
trade  regulation  rule  defining  certain  creditor  remedies  as  unfair  trade  practices. 
On  May  20,  1974,  the  Bureau  Director  approved  staff's  recommendation  of  that 
date  that  the  Commission  propose  a  trade  regulation  rule  for  proprietary  voca- 
tional schools.  Both  of  these  matters  are  pending  with  the  Commission. 

Finally,  this  Bureau  has  been  processing  a  proposal  to  broaden  the  coverage 
of  the  Games  of  Chance  TRR  beyond  the  food  retailing  and  gasoline  industries 
to  cover  all  sweepstakes.  Tlie  work  underlying  the  extended  coverage  has  been 
completed  except  for  a  memorandum  to  the  Commission  recommending  the 
change.  Similarly,  it  has  moved  ahead  with  a  proposal  to  establish  a  rule  covering 
uniform  grading  standards  for  virgin  motor  oil,  and  this  matter  remains  at  the 
staff  level. 

Question  Jf.  In  your  testimony,  you  indicated  that  new  trade  regulation  rule 
proceedings  had  been  initiated  since  your  reorganization  of  the  Bureau  of  Con- 
sumer Protection  in  July  1973  (Tr.  3G).  In  your  letter  of  April  17,  1974,  however, 
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you  state  that  no  new  notices  of  proposed  rulemaking  had  been  published  since 
the  reorganization.  What  new  trade  regulations  were  in  fact  initiated  between 
the  reorganization  of  July  1973  and  your  testimony  of  March  13,  1974?  In  view 
of  the  fact  that  no  notices  of  proposed  rulemaking  were  issued  by  the  reorganized 
Bureau  of  Consumer  Protection  as  of  the  date  of  your  letter  of  April  17,  are  you 
satisJied  that  the  reorganization  is  fulfilling  its  purpose  ''to  give  greater  emphasis 
to  (FTC's)  greater  rulemaking  authority"  (TR.  36).  Has  the  Commission 
initiared  any  new  trade  regulation  rule  proceedings  since  March  13,  1974?  If  so, 
please  identify  and  describe  the  status  of  any  such  proceeding. 

Answer  4.  Since  the  reorganization  of  the  Bureau  of  Consumer  Protection  in 
July  1973,  rio  notices  of  new  rulemaking  proceedings  have  been  issued  by  the 
Commission.  This  situation  was  due  in  part  to  the  uncertainty  of  the  Com- 
mission's rulemaking  authority  during  the  pendency  of  the  National  Refiners 
case,  while  awaiting  a  decision  from  the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia,  and  the  United  States  Supreme  Court.  Certiorari  was  denied  by 
that  Court  in  February  1974.  At  the  time  the  U.S.  District  Court  for  the  District 
of  Columbia  entered  its  decision,  which  was  adverse  to  the  position  taken  by 
the  Commission  in  the  case,  an  internal  decision  was  made  not  to  commence 
any  new  rulemaking  proceedings  until  the  issue  had  been  clarified  and  settled. 
At  the  same  time,  a  decision  was  made  to  go  forward  with  pending  rulemaking 
proceedings  public  Notice  for  which  had  been  published,  and  to  bring  such  pro- 
ceedings to  a  conclusion.  Two  proceedings  were  conchided  as  a  consequence  of 
this  latter  decision.  The.se  were:  (1)  Negative  Option  Plans  for  Book  and  Record 
Clubs  and,  (2)  Cooling-Off  Period  for  Door-to-Door  Sales.  These  Rules  were 
promulgated  by  the  Commission  during  the  pendency  of  the  National  Refiners 
case,  but  no  effective  dates  were  set  for  them. 

In  the  period  between  July  1973  and  March  1.3,  1974,  the  Bureau  of  Consumer 
Protection  initiated  several  investigation,'?  contemplating  the  possible  issuance  of 
a  TRR.  These  investigations  are  in  the  areas  of  health  spas,  sale  of  hearing  aids, 
and  in  two  matters  which  the  Commission  has  not  yet  disclosed  to  the  industry 
affected.  During  the  same  period,  this  Bureau  initiated  investigations  into  con- 
dominium practices,  product  service  contracts  and  deceptive  warranties  and 
warranty  advertising  as  areas  possibly  leading  to  TRR's.  In  addition,  during 
the  July  1973-March  1974  period,  the  Bureau  has  piirsued  cases  in  several 
areas  in  which  it  also  intends  to  explore  TRR's:  plastics  flammability,  mobile 
home  warranties  and  interstate  land  sales.  The  Dallas  Regional  Office's  investi- 
gation of  Idea  Promoters  could  also  lead  to  the  development  of  a  TRR. 

Since  March  13  of  this  year,  the  Bureau  of  Consumer  Protection  has  begun 
work  on  TRR's  on  the  following  subjects :  performance  in  advertising,  hair 
dryer  information  disclosure,  over-the-counter  drug  disclosures,  food  price  adver- 
tising, and  in  four  areas  which  have  not  as  yet  been  disclosed  to  the  industries. 

While  it  is  true  that  none  of  these  matters  have  advanced  to  the  stage  of 
publication  as  a  proposed  rule,  a  substantial  amount  of  staff  time  has  been 
devoted  to  projects,  programs  and  matters  which  have  good  TRR  potential.  Since 
most  of  this  is  on  a  nonpublic  investigation  basis,  tangible  results  are  not  as  yet 
apparent  to  the  public.  Within  the  near  future,  however,  these  ground-breaking 
endeavors  should  begin  to  bear  visible  fruit.  Taking  into  consideration  the  inter- 
ruption occasioned  by  the  litigation  of  our  rulemaking  authority,  we  believe  that 
the  reorganization  is  resulting  in  what  was  intended,  that  is,  greater  utilization 
of  this  authority. 

Question  5.  On  March  6,  1973,  then  FTC  Executive  Director,  Basil  Mezines, 
delivered  an  address  to  the  Automotive  Warehouse  Distributor  Association  in 
which  he  appraised  the  current  status  of  Robinson-Patman  Act  enforcement  at 
the  Commission.  At  one  point,  he  made  the  following  comment  alleging  a  decline 
of  enforcement  in  this  area  during  the  past  10  years.  "...  a  quick  glance  at  the 
breakdown  of  the  number  of  Robinson-Patman  cases  brought  by  the  Commission 
since  1960  reveals  the  disfavor  into  which  price  discrimination  cases  and  their 
behavior  approach  have  fallen.  In  1960,  there  w^ere  130  Robinson-Patman  com- 
plaints and  45  orders  ...  13  complaints  and  21  orders  in  1965,  8  complaints  and 
9  orders  in  1969,  and  5  complaints  and  2  orders  in  1972  .  .  .  this  drop  in  Com- 
mission enforcement  in  the  price  discrimination  area  is  an  undesirable  situation 
which  should  be  corrected  for  several  reasons." 

Question  5(a).  How  many  Robinson-Patman  complaints  and  orders  were 
issued  in  FY  1973?  How  many  thus  far  in  FY  1974? 

Answer  5(a).  The  Robinson-Patman  Act  is  one  of  many  statutes  over  which 
the  Commission  has  enforcement  responsibilities.  The  Commission  has  endeav- 
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ored  to  develop  a  balanced  enforcement  program  with  respect  to  all  of  these 
responsibilities,  and  particularly  with  respect  to  the  broad  spectrum  of  activity 
potentially  subject  to  antitrust  and  restraint  of  trade  enforcement,  given  the 
resources  that  the  Commission  has  available  to  it. 

In  Fiscal  Year  1973,  the  Commission  issued  3  complaints  and  4  orders  under  the 
Robinson-Patman  Act.  In  Fiscal  Year  1974,  to  date,  the  Commission  issued  1 
complaint  and  1  order  under  the  Act. 

Question  5(h).  How  many  7-digit  number  files  were  opened  in  Robinson- 
Patman  matters  during  each  of  the  following  years — 1970,  1971,  1972,  1973,  and 
1974? 

Answer  5(b)  :  In  the  fiscal  years  1970  thi'ough  1974.  to  date,  the  following 
number  of  7-digit  investigations  involving  Robinson-Patman  Act  charges  were 
opened : 

F.Y.  1974,  19 ;  F.Y.  1973,  18 ;  F.Y.  1972,  16 ;  F.Y.  1971.  37 ;  and  F.Y.  1970,  4G. 

Question  5(c).  Has  the  Commission  and/or  the  Bureau  of  Competition  issued 
any  written  instructions  to  the  staff  since  January  1,  1972.  concerning  enforce- 
ment policy  on  Robinson-Patman  matters?  If  so,  what  were  these  instructions? 

Answer  5(c).  No  written  instructions  have  been  issued  by  the  Commission  or 
by  the  Bureau  of  Competition  since  January  1,  1972,  concerning  enforcement 
policy  in  Robinson-Patman  matters. 

Question  5(cl).  Is  the  Commission  actively  enforcing  the  Robinson-Patman 
Act  at  the  present  time?  How  many  attorneys  are  currently  assigned  to  Robinson- 
Patman  cases  and  what  approximate  percentage  of  their  time  is  devoted  to  these 
cases  ? 

Answer  5(d)  The  Commission  is  actively  enforcing  the  Robinson-Patman  Act, 
both  as  an  adjunct  to  other  enforcement  activity  and  in  its  own  right,  commen- 
surate with  a  planned  and  balanced  use  of  its  resources.  At  the  present  time, 
approximately  15-man  years  of  attorney  staff  time  is  devoted  to  specifically 
identifiable  Robinson-Patman  activities  in  the  Bureau  of  Competition.  In  addi- 
tion to  these  resources,  increased  emphasis  has  been  placed,  in  recent  month.?, 
on  Regional  Office  activity  in  the  Robinson-Patman  area.  There  are  at  present 
21  formal  investigations  of  Robinson-Patman  matters  under  active  development 
in  the  Regional  Offices. 

Question  G.  You  were  asked  about  delays  such  as  occurred  in  the  Kroger  Case 
(FTC  Files  G91  0014  and  711  0027)  (TR.  63-64).  You  will  recall  in  that  case  that 
after  an  extensive  investigation,  the  Bureau  Director  rejected  the  staff's  recom- 
mendation, including  that  of  the  Assistant  Bureau  Director,  to  issue  a  broad 
complaint  and  instead,  upon  his  own  initiative,  undertook  consent  negotiations 
under  2.14  procedures.  The  Commission  was  not  appi'ised  of  the  circumstances 
until  10  months  later  when  a  limited  consent  order  had  been  negotiated  and 
submitted  to  the  Commission.  The  files  indicate  that  the  Commissioner  to  whom 
the  ease  was  assigned  would  not  have  recommended  acceptance  of  such  a  limited 
order  except  that  an  excessive  period  had  elapsed  since  the  investigation. 

Question  6 (a).  Does  the  Commission  contemplate  any  change  of  procedures  to 
insure  that  this  type  of  situation  does  not  recur? 

Answer  6(a).  The  conduct  of  consent  negotiations  in  this  case  was,  as  is  cus- 
tomary, under  the  direct  supervision  and  the  responsibility  of  the  Director  of  the 
Bureau  of  Competition.  No  changes  in  these  procedures  are  presently  contem- 
plated. 

The  internal  procedures  of  the  Bureau  of  Competition  are  designed  to  ensure 
that  Bureau  resources  are  under  the  control  and  supervision  of  the  Bureau 
Director.  To  this  end,  in  the  past  year,  the  Bureau  of  Competition  has  developed 
a  program  for  analyzing  and  managing  its  workload.  With  the  aid  of  a  time  shar- 
ing computer  facility,  the  Bureau  has  developed  a  means  of  monitoring  and 
categorizing  its  cases  for  purposes  of  assignment  of  priorities.  One  of  the  most 
important  initial  results  of  this  process  was  the  closing  by  the  end  of  calendar 
1973,  on  a  planned  and  rational  basis,  of  over  200  inactive  matters  that  for  one 
reason  or  another  had  not  been  proceeding  on  a  centrally  controlled  basis.  Cur- 
rently, I  am  advised  that  the  Bureau  is  maintaining  a  realistic  investigation  and 
litigation  caseload,  all  operating  under  deadlines  and  priorities  established  by 
the  Bureaai  Director  and  discussed  and  updated  in  monthly  management  meet- 
ings with  the  Assistant  Directors  directly  responsible  for  the  cases. 

Question  6(1)).  Would  it  be  feasible  for  the  Commission  to  require  a  Bureau 
Director  to  report  to  the  Commission  on  monthly  progress  once  he  begins  nego- 
tiating under  2.14  procedures? 

Answer  6(b).  No.  In  my  judgment  this  would  be  a  waste  of  resources. 
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Questions  7(«)  and  (&).  In  connection  with  the  Kroger  Case,  which  was  a 
2(f)  Robinson-Patman  investigation,  the  Commission  opened  a  number  of  cases 
on  Kroger's  suppliers  under  2(a)  (d)  and  (e)  of  the  Act. 

(a )  Identify  each  svich  supplier  case  by  name  and  file  number. 

(b)  Give  status  of  each  such  file.  (If  closed,  state  disposition,  reason  and  date 
of  closing.  If  pending,  describe  current  posture  of  case.) 

Answers  7(a)  and  (b).  Five  7-digit  investigations  concerning  Kroger's  sup- 
pliers were  opened.  Their  status  and  disposition  are  as  follows  : 

File  No.  711  0067,  ITT  Continental  Balcing  Corp.  This  formal  investigation  was 
closed  on  October  5.  1973.  The  practice  was  abandoned. 

File  No.  721  0041,  Helene  Curtis  Industries.  This  formal  investigation  was 
closed  October  2.  1973,  on  the  basis  of  insuificient  evidence  of  violation. 

File  No.  721  0042,  Faherge,  Inc.  This  matter  is  currently  open  and  under  con- 
sideration by  the  staff. 

File  No.  731  0017,  Frito  Lay,  Inc.  This  matter  is  currently  open  and  under  con- 
sideration by  the  staff. 

File  No.  731  0021,  Merico,  Inc.  This  matter  was  closed  on  October  2,  1973.  The 
practice  was  abandoned. 

Initially,  the  promotional  practices  of  some  two  dozen  companies  were  given 
preliminary  consideration  in  connection  with  the  charges  of  inducing  discrimina- 
tory promotional  allowances  by  Kroger.  Only  the  above  matters  proceeded  to 
formal  investigation.  Some  of  the  other  preliminary  matters  were  closed  on 
December  22,  1972,  and  the  others  were  closed  on  Februai*y  6,  1974,  because  of  a 
determination  that  the  discrimination  involved  was  insubstantial  and  that  it 
would  not  be  in  the  public  interest  to  pursue  the  matters  beyond  the  preliminary 
investigation  stage. 

Question  8.  You  were  requested  to  furnish  certain  data  regarding  the  time 
taken  by  the  General  Counsel  to  handle  motions  to  qua.sh  Commission  subpoenas, 
i'ou  testified  that  the  information  you  would  submit  would  indicate  that  there 
has  been  improvement  in  this  area  recently  (Tr.  67).  A  review  of  the  informa- 
tion submitted  for  the  requested  period  (January  1,  1972-March  6,  1974)  reveals 
that  there  were  14  instances  where  the  General  Counsel  failed  to  act  within  90 
days.  Delay  appears  to  have  been  more  aggravated  during  the  most  recent  period. 
Since  December  1,  1973,  the  General  Counsel  forwarded  to  the  Commission  seven 
recommendations  on  motions  to  quash.  Five  of  these  motions  had  been  with  the 
General  Counsel  for  more  than  90  days  before  they  were  forwarded  to  the  Com- 
mission. One  of  these  five  motions  (STP  Corporation)  is  listed  as  pending  before 
the  Commission. 

8(a)  Does  the  Commission  contemplate  taking  any  further  action  to  insure 
that  unnecessary  delay  does  not  occur  in  the  General  Counsel's  Office  in  respond- 
ing to  motions  to  quash?  In  this  regard,  it  should  be  noted  that  in  every  instance 
except  one,  where  the  motion  became  moot,  the  General  Counsel  made  a  recom- 
mendation to  deny  the  motion. 

Answer  8(a).  Regarding  the  time  required  by  the  General  Counsel's  Office  to 
handle  motions  to  quash,  delay  has  not  become  more  aggravated.  The  Commis- 
sion would  like  to  point  out  that  the  trend  over  the  past  sis  months  has  been  a 
decrease  in  time,  accompanied  by  a  heavier  workload  in  this  and  other  matters. 
Thi.s  is  reflected  in  the  following  chart : 

Length  of  Time  in  General  Counsel's  Office  of  Moficjis  to  Quash 

As  of  As  of  As  of 

Length  of  time  pending  ______  Oct.  30,  1973  Jan.  31.  1974  Apr.  30,  1974 

More  than  90  days 3  3  0 

61  to  90  days 5  3  0 

As  the  chart  indicates,  the  trend  has  been  a  sharp  decrease  in  the  number  of 
motions  to  quash  pending  in  the  General  Counsel's  Office  more  than  60  days 
before  being  forwarded  to  the  Commission  with  recommendations.  The  Commis- 
sion is  pleased  with  this  improvement,  but  will  continue  to  attempt  such  fiu-ther 
expedition  as  may  be  feasible. 

In  addition  to  cutting  the  actual  time  involved,  the  General  Counsel's  Office  has 
established  an  internal  four-week  maximum  standard  for  the  staff  to  complete 
its  review  and  forward  its  recommendations  on  motions  to  quash.  While  such  a 
standard  cannot  be  rigidly  enforced,  and  additional  time  may  be  required  for 
administrative  processing,  it  does  represent  a  positive  step  in  minimizing  the 
time  involved  in  reviewing  the  motions.  In  conducting  its  review,  the  Office  relies 
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heavily  on  memoranda  responding  to  specific  motions  from  the  Commission  staff 
assigned  to  the  investigation  in  which  tlie  subpoena  had  been  issued.  Tlie  Gen- 
eral Counsel's  Office  must  await  receipt  of  these  memoranda  before  it  completes 
the  review. 

Question  8(&).  Has  the  Commission  acted  on  the  motion  to  quash  in  the  STP 
Corporation  case  (File  No.  722  3017)  ?  If  not,  when  do  you  contemplate  that  the 
Commission  will  take  action  in  this  matter?  See  attached  letter  of  March  7,  1974, 
to  Mr.  Rosch  from  the  Center  for  Auto  Safety  complaining  that  no  substantive 
response  was  received  from  the  FTC  over  a  9-month  period. 

Answer  8(b).  The  Commission  has  determined  to  deny  the  motion  to  quash 
and  to  grant,  in  part,  the  motion  to  limit  the  subpoena  in  the  STP  Corporation 
case  (File  No.  722  3017). 

Question  9.  The  following  questions  relate  to  proxy  voting  practices  at  the 
Commission : 

9(a)  Does  the  Commission  utilize  proxy  voting? 
Answer  9(a).  Yes. 

Question  9(b).  What  rules  and  regulations  provide  for  proxy  voting? 
Answer  9(b).  There  are  no  formal  rules.  Proxy  voting  is  grounded  upon  usage. 
Question  9(c) .  Who  exercises  the  proxy  vote? 

Answer  9(c).  Commissioners  on  occasion  designate  other  Commissioners  ;  more 
frequently  Commissioners'  attorney  advisers  record  votes  in  response  to  either 
general  or  specific  instructions  from  the  Commissioner. 

Quest i'on  9{d) .  Under  what  circumstances  are  proxies  used? 
Answer  9(d).  When  Commissioners  are  absent  from  meetings,  they  frequently 
leave  instructions  with  an  attorney  adviser  as  to  how  their  votes  should  be 
recorded  on  specific  agenda  items.  Matters  which  cannot  wait  until  the  next  Com- 
mission meeting  are  "Walked  around,"  that  is,  the  moving  Commissioner  initials 
the  cover  sheet  attached  to  the  moving  papers  and  they  are  then  carried  to  each 
of  the  other  Commissioners'  offices  where  each  Commissioner  initials  if  he  con- 
curs or  notes  his  disagreement.  Some  Commissioners'  attorney  advisers  initial 
in  their  absence  either  in  response  to  specific  instructions  from  the  Commissioner, 
for  example,  when  he  knows  in  advance  that  the  matter  is  going  to  be  walked 
around  or  when  he  is  contacted  by  telephone,  or  on  the  other  hand  the  attorney 
adviser  initials  in  his  absence  in  response  to  general  instructions  when  the 
attorney  adviser  has  knowledge  of  the  Commissioner's  position  in  like  matters, 
subject  to  later  withdrawal  of  his  vote  if  the  Commissioner  disagrees. 
Question  9(e).  Must  proxy  authority  be  given  in  writing? 
Answer  9(e).  No. 

Question  9(f).  What  limitations  are  placed  on  a  proxy  holder?  Can  the  proxy 
holder  participate  in  discussions  at  Commission  Table.  Who  determines  that  the 
facts  in  a  particular  case  remain  sufficiently  unchanged  after  staff  presentation 
and  arguments  at  Commission  Table  to  allow  the  proxy  to  be  voted? 

Answer  9(f).  The  proxy  holder  records  the  vote  based  upon  his  knowledge  of 
the  Commissioner's  convictions,  never  upon  his  own.  He  participates  in  discus- 
sion only  to  the  extent  of  stating  the  position  of  the  Commissioner.  The  attorney 
adviser  determines  whether  the  facts  after  discussion  are  sufficiently  unchanged 
to  warrant  recording  the  Commissioner's  vote  in  response  to  prior  instructions. 
If  in  doubt,  the  attorney  adviser  can  ask  that  the  matter  be  held  up  pending  the 
Commissioner's  return,  or  he  may  express  the  Commissioner's  position  tenta- 
tively, subject  to  confirmation  upon  the  Commissioner's  return. 

Question  9(g).  Does  the  Commission  have  a  requirement  for  ratification  of 
proxy  votes  exercised  in  behalf  of  a  Commissioner?  If  so,  explain. 
Answer  9(g).  No. 

Question  9(h).  Is  a  proxy  ever  used  to  make  up  a  quorum  for  a  Commission 
meeting?  If  so,  in  how  many  instances  since  January  1,  1973? 
Answer  9(h).  No. 

Question  9(i).  AVhat  Commission  records  reflect  the  use  of  proxy  votes? 
Answer  9(i).  The  Commission  minute  by  noting  that  an  absent  Commissioner 
"was  recorded"  for  or  against  a  motion  and  the  cover  sheet  of  walk  around  which 
might  bear  the  initials  of  an  attorney  adviser  as  a  subscript  to  the  Commis- 
sioner's initials. 

Question  9(j)  On  how  many  occasions  were  proxy  votes  cast  since  January  1, 
1973? 

Answer  9(j).  Based  upon  a  sampling  of  4  representative  months,  536  proxy 
votes  were  cast  on  391  occasions  (more  than  one  proxy  vote  was  cast  on  some 
occasions)  from  January  1,  1974,  through  May  31,  1974.  A  sampling  of  the  same 
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4  months  reveals  that  the  Commission  acted  upon  3200  matters  in  this  same 
period. 

Question  10.  Reports. 

Question  JO  {a).  List  the  dates  on  which  tlie  annual  reports  to  Congress  of 
yfiur  agency  required  by  the  FTC  Act  have  been  submitted  during  the  period  1970 
to  the  present  time. 

Answer  10(a).  The  1970  report  was  forwarded  in  March  1971.  the  1971  report 
was  forwarded  in  March  1972.  and  the  1972  report  was  forwarded  in  February 
1973.  The  1973  report  has  not  yet  been  forwarded. 

Question  10(1)).  Does  your  agency  periodically  submit  to  the  Executive  Branch 
(includiRg  OMB)  any  reports,  in  addition  to  annual  reports,  which  are  not  dis- 
tributed to  the  Congress?  If  so,  please  describe  fully  any  .such  reports,  identify 
the  addresses,  and  indicate  the  frequency  with  which  they  are  furnished. 

Answer  10(b).  Keports  periodically  submitted  to  the  Executive  Branch  are 
the  following : 

OFFICE  OF  MANAGEMENT  AND  BUDGET 


Standard  RePort 

f  )rm  No.  Title  and  subject  a"e 


1  SF-132  --.  Apnortionment  and  reapportionment  schedule— OWB  circular  A-34.  (Report  due  15 

days  after  approval  of  appropriation  acts,  and  later  if  necessary  to  reapportion 
funds.) 

2  SF-133  _  Penort  on  budget  execution- or/IB  circular  A-34 Monthly. 

5.  SF-4        _  Fees  and  spe:i?l  services  rsport  on  us^rcha'-gss— OMB  circular  A-?5. Annually. 

4. ^ Repirts  on  man-years  and  personnel  costs  fcr  Federal  civilian  employment— OWIB  Do. 

circular  A-9?. 
5.  _  Report  of  Federal  outlays  by  geographic  location— OWIB  circular  A-84.._ Biannually. 


TREASURY  DEPARTMENT 


G.  SF-22'' Statement  of  financial  transactions Monthly. 

7.  SF-220 Statement  of  financial  condition  and  related  schedules Do. 

8.  SF-225    Peport  on  obligations Do. 

9.  _  Contract  authority— Treasury  Department  circular  933 Biannually. 

10.  \ Report  of  selected  balances  for  stating  budget  results  on  accrual  basis— Appropria-    Quarterly 

tions  and  fund  account";. 
11. _..  Reports  of  selected  balances  Tor  stating  budget  results  on  the  accrual  basis—  Do. 

General,  special,  and  trust  fund  receipt  accounts. 
12. Agency  estimate  of  check  issue  volume Annually. 

13.  .  _.  Fidelity  losses  sustained  by  the  United  States Do. 

14.  Reimburserr^ent  voucher,  SF-lt29  (a)  When  reimbursement  to  imprest  fund  is 

required,  (b)  Monthly  report  to  disbursing  officer  indicating  accountability  of 
expenditures. 


LABOR  DEPARTMENT 


15 OSHA  form  102F— Summary  report  of  Federal  occupational  injuries  and  illnesses, 

quarterly  and  annually. 
IS OSHA  form  102ff— Summary  report  of  Federal  occupational  accidents,  quarterly 

and  annually. 


DEPARTMENT  OF  AGRICULTURE 


17. Annual  report  on  the  location  of  new  Federal  o;fic9S  and  other  facilities  acquired.. 


Question  11.  Commission  Minutes 

Question  Ilia).  Describe  in  detail  the  procedures  followed  by  your  agency  in 
recording  minutes  of  Commission  meetings,  i.e.,  recording  of  deliberations  at 
Commission  meetings  rather  than  recording  of  ultimate  Commission  actions  and 
decisions.  This  should  include,  but  not  necessarily  be  limited  to.  the  following : 

(1)   whether  verbatim  stenographic  records  are  kept  of  Commission  meet- 
ings, and  if  not.  the  ivind  of  records  that  are  kept : 

t2)   the  time  frame  within  which  .such  records  are  to  be  transcribed  and 

the  period  in  which  the  raw  recordings  are  retained  by  the  Commission ;  and 

(3)   identity  of  Commission  employees  who  have  responsibility  for  taking, 

maintaining  and  authenticating  such  original  records. 

Answer  11(a).   In  their  deliberations  the  Commissioners  have  before  them 

memoranda  of  staff  views  and  recommendations.  The  Commissioner  assigned  a 

particular  matter  will  frequently  express  his  views  and  motion  in  a  memorandum 
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oz"  he  will  adopt  and  move  the  recommendation  of  the  staff  without  comment. 
The  Commission  minutes  include  a  reference  to  these  memoranda  expressing 
staff  and  Commissioners'  views  and  in  addition  record  those  statements  by  the 
Commissioners  at  table  which  are  necessary  to  a  full  understanding  of  the  Com- 
mission's action  and  the  positions  of  the  Commissioners. 

A  verbatim  stenographic  record  of  the  colloquy  at  the  table  is  not  made. 
Rather,  the  minutes  are  based  upon  notes  taken  by  the  Assistant  Secretary  for 
Minutes  supplemented  by  the  Secretary's  notes.  The  minutes  are  drafted  by  the 
Assistant  Secretary  for  Minutes  in  consultation  with  the  Secretary  and  are  then 
reviewed  by  the  Commission.  Upon  approval,  they  become  the  sole  official  record 
of  Commission  actions.  The  notes  of  tiie  Assistant  Secretary  for  Minutes  are 
retained  for  6  month  and  those  of  the  Secretary  for  2  years  but  have  no  official 
sanction.  Drafts  of  Commission  minutes  are  circulated  to  the  Commissioners  for 
approval  within  48  hours  of  Commission  meeting.  The  minutes  are  authenticated 
by  the  Secretary  who  signs  them  for  incorporation  in  the  minute  books  after 
approval  by  the  Commission. 

Quest  ion  ]l(h).  Describe  in  detail  the  procedures  followed  by  your  agency  in 
preparing  "Commission  Minutes"  which  announce  Commission  actions  and 
decisions.  This  should  include,  but  not  necessarily  be  limited  to  the  following: 

(1)  the  identity  of  the  Commission  employees  who  have  responsibility  for 
preparation  of  these  Commission  directives  : 

(2)  the  source  material  used  in  preparation  of  such  documents; 

(3)  the  manner  in  which  these  directives  are  authenticated;  and 

(4)  the  identity  of  the  custodian  of  these  Commission  records. 

Answer  11(b).  The  portion  of  the  Commission  minutes  expressing  the  action 
of  the  Commission  is  abstracted  from  the  minutes  and  distributed  as  a  "staff' 
memorandum"  to  those  staff  elements  either  responsible  for  implementation  or 
having  an  '"informal ion"  interest.  A  summary  of  all  minutes,  called  a  "docket 
memorandum,"  is  distributed  to  all  staff  elements.  The  preparation  of  staff"  and 
docket  memoranda  is  a  clerical  function  performed  in  the  office  of  the  Assistant 
Secretary  for  IMinutes.  The  sole  source  of  these  memoranda  is  the  literal  language 
of  the  minutes.  Their  authenticity  is  the  responsibility  of  the  Secretary.  The 
Secretary  is  custodian  of  the  file  copies  of  these  memoranda. 

Question  11  (c).  Please  forward  copies  of  all  agency  regulations  bearing  upon 
this  subject. 

Answer  11(c).  There  are  no  formal  regulations. 

Question  12.  In  reviewing  one  major  investigation  (Beer  Investigation — FTC 
File  No.  701  0047)  which  has  been  assigned  at  different  times  over  the  course  of 
the  investigation  (7,308  manhours).  At  the  completion  of  our  review,  none  of 
these  particular  nine  attorneys  were  still  assigned  to  the  case.  In  reviewing  the 
voluminous  FTC  files  on  this  case,  only  one  summary  memorandum  describing 
the  status  of  the  case  was  located ;  and  that  was  written  by  an  attorney  who 
was  about  to  leave  the  Commission.  Even  this  memorandum  did  not  summarize 
all  pertinent  evidence,  or  what  evidence  was  needed,  or  what  objective  was  being 
pursued. 

Have  you  considered  whether  status  reports  might  be  desirable — particularly 
in  complicated  cases  which  might  be  expected  to  extend  over  a  long  period  of 
time  and  whex-e  a  large  turn-over  of  personnel  assigned  to  the  case  could  be  an- 
ticipated— ^to  insure  that  investigations  proceed  efficiently  toward  one  objective? 

Answer  12.  Previous  staff  investigational  activity  in  the  beer  industry  was 
directed  primarily  toward  uncovering  evidence  of  alleged  price  discrimination 
and  distribution  restraints  by  particular  brewers  in  certain  areas  of  the  country. 
The  staff  concluded  after  that  phase  of  the  investigation  that  the  evidence  un- 
covered would  not  support  complaints  with  regard  to  the  specific  practices  in- 
volved and  would  not  support  action  that  would  result  in  any  meaningful  relief 
in  terms  of  the  problem  of  increasing  concentration  in  the  brewing  industry  and 
the  competitive  problems  of  certain  regional  and  local  brewers.  The  direction  of 
the  investigation  has  shifted  to  a  nationwide  inquiry  into  the  structure,  per- 
formance and  condiict  of  the  brewing  industry,  and  is  scheduled  for  major  man- 
power commitment  for  fiscal  year  1975. 

As  to  the  need  for  status  reports,  the  Commission's  new  Management  Infor- 
mation System  should  fill  this  need.  The  Management  Information  System  has 
been  designed  specifically  to  reflect  current  information  on  Commission  caseload 
and  case  activity.  This  system  relates  Commission  manpower  and  dollars  to 
accomplishments  and  objectives  by  programs,  and  will  provide  the  Commission 
with  data  needed  for  management  purposes,  including  the  status  of  investiga- 
tions and  matters  in  litigation. 


63 

Question  13.  During  the  staffs  review  of  one  of  your  major  investigations 
(P.read  Investigation — FTC  File  No.  711  0103),  it  was  noted  that  a  Commission 
minute  in  February  1972.  instructed  tlie  Bureau  of  Competition  to  consider  cer- 
tain (lue.stions  and  tiien  reiK)rt  back  to  the  Commission.  The  Bureau  did  not 
reyoT-t  to  the  Commission  until  January  11)73,  almost  a  year  later,  even  through 
stal¥  input  into  the  Bureau  report  apparently  had  been  substantially  completed 
by  the  preceding  April.  This  is  a  matter  that  had  been  in  progress  prior  to  the 
('ommissiou  minute  of  February  li)72,  and  is  continuing  today.  During  the 
months  which  intervened  between  the  Commissions  February  1972  directive 
and  the  Bureau's  January  1973  report,  the  Commission  made  no  apparent  effort 
to  determine  why  the  Bureau  had  not  complied  with  its  request. 

Do  .you  consider  the  time  lag  on  this  matter  to  have  been  excessive? 

What  procedures  can  tlie  Commission  institute  to  insure  that  its  minute 
instructions  to  the  stalf  are  followed  expeditiously? 

Answer  13.  The  "bread  investigation"'  involves  a  complex,  nationwide  industry, 
and  encompasses  a  variety  of  difBcult  factual  and  legal  antitrust  issues.  While 
iu  the  past  there  ma.v  have  been  some  delays  in  proceeding  with  specific  com- 
ponents of  the  investigation,  most  of  the  time  has  been  spent  in  investigating 
and  analyzing  the  array  of  evidence,  and  making  considered  recommendations 
as  to  appropriate  action. 

During  fiscal  year  1974.  substantial  resources  have  been  directed  to  bringing 
this  iiivestigation  to  a  decision  point.  The  staffs  of  the  Bureaus  of  Competition 
and  Economics  are  presently  preparing  specific  recommendations  to  the  Com- 
mission for  action  on  this  matter. 

As  to  the  matter  of  staff  response  to  Commission  directives,  the  Commission 
has,  through  its  Management  Division,  in  the  past  year  instituted  a  procedure 
for  compiling  and  transmitting  to  its  operating  units  a  monthly  Status  Report 
on  Ccjmmission  Directives.  Tliis  is  designed  to  ensure  that  the  Commission  and 
the  staff  are  reminded  of  Commission  directives  and  to  assure  that  those  direc- 
tives are  followed  expeditiously. 

Question  I'f.  Consumer  Surveys  and  Ad  Substantiation. 

Question  14  (o).  How  much  did  the  consumer  survey  concerning  the  meaning  of 
'■Hypo  Allergenic"  cost  the  Commission  (Tr.  69). 

Answer  14(a).  The  consumer  survey  concerning  the  meaning  of  "Hypo  Aller- 
genic" was  conducted  in  the  Fall  of  1973,  and  cost  the  Commission  $2,495. 

Que-'ition  L'f(b).  Since  January  1.  1970,  what  other  consumer  surveys  has  the 
Commission  contracted  for  in  the  area  of  potential  enforcement  programs  or  in 
the  area  of  suspected  consum.er  misinformation  or  confusion?  (Tr.  G9). 

Question  14{(')-  What  were  the  dates  of  these  contracts  and  how  much  did 
each  of  them  cost  the  Commission? 

Question  Uiid).  What  specific  use  has  the  Commission  made  of  the  results  of 
consumer  surveys? 

Question  H{c).  List  the  experts  and/or  consultants  employed  by  the  Commis- 
sion to  review  advertisements  under  the  ad  substantiation  program;  disclose,  in 
each  instance,  the  iield  of  advertising  and  objective  of  the  review  and,  the  cost 
to  the  Commission. 

Amswers  14(b),  (c),  (d),  and  (e)  : 

(I).  General  Motors  Coriwration,  et  «/.  {Doeket  Xo.  S907). — Date:  Januarv 
1973.  Cost :  $1,143. 

Use :  Dr.  George  Gerbner.  Dean  of  tlie  Annenburg  School  of  Communications 
at  the  University  of  Pennsylvania  conducted  a  consumer  survey  in  the  Phila- 
delphia area  for  the  purpose  of  ascertaining  consumer  perceptions  of  a  chal- 
lenged advertisement  for  GM's  Vega.  Dr.  Gerbner's  work  was  used  in  developing 
proper  survey  techniques  before  a  national  sample  was  taken. 

Dates  :  May  22.  1973  :  October  2,  1973 ;  and  October  3,  1973. 

Costs :  $15,585,  $1,400,  and  $1,050,  respectively. 

Use :  National  Analysts,  Inc..  was  hired  to  conduct  the  national  survey  of  the 
consumers'  perceptions  of  the  Vega  advertisement.  The  survey  was  intended  to 
determine:  (a)  whether  the  consumer  perceived  the  challenged  claim  to  be  com- 
ing from  the  manufacturer  or  a  third  party,  (b)  whether  the  consumers  believe 
that  GM  had  a  reasonable  basis  for  its  "handling"'  claims,  and  (r)  whether  con- 
sumers thought  tlie  "better  handling"  claim  nn^ant  the  Vega  was  a  safer  car. 
Staff  intends  on  introducing  the  survey  into  evidence  in  support  of  its  case,  which 
is  currently  in  Part  II  adjudication. 

(II).  ITT  Continental,  Doeket  No.  88G0.—Date^,  March  1-April  15,  1972: 
Cost,  $800. 
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Use :  This  survey  was  used  to  ascertain  the  consumer's  perception  of  Wonder 
Bread  advertisements ;  specifically,  or  whether  consumers  got  the  impression  that 
IFonder  Bread  was  more  nutritious  than  other  enriched  white  breads.  The  survey 
was  introduced  into  evidence  in  support  of  complaint  counsel's  position  that  im- 
plied uniqueness  claims  were  made  in  the  ads. 

(Ill  J.  ;sun  Oil  Compamj,  Docket  No.  888,9.— Dates :  April  16-19,  197-3,  Cost: 
$508. 

Use :  This  survey  supported  staff's  contention  that  the  challenged  advertise- 
ments conveyed  the  impression  that  Sun  Oil's  gasoline  was  more  powerful  than 
others  because  of  its  octane  ingredients.  This  survey  was  also  introduced  into  evi- 
dence as  establishing  proof  of  the  charges  in  the  complaint. 

(IV).  Ford  Motor  Company,  File  No.  722  3122. — Dates:  November  1-December 
1,  1972.  Cost :  $1,000. 

Use :  The  survey  was  used  to  confirm  staff's  contention  that  the  challenged 
advei-tisemeuts  made  an  implied  claim  that  the  door  of  a  Ford  auto  was  as 
strong  as  a  highway  guard  rail.  The  Commission  has  provisionally  accepted  a 
consent  agreement  in  this  matter,  and  hence  staff  did  not  have  an  opportunity  to 
introduce  this  survey  into  evidence. 

[Federal  Trade  CoDiniission,  Washington,  D.C.,  .Tune  IS,  1974] 
Proposed  Revised  Guides  Against  Deceptive  Pricing   (16  CFR  Part  233) 

NOTICE  of  opportunity  TO  SUBMIT  WRITTEN  VIEWS,  SUGGESTIONS,  OBJECTIONS  OR 

PERTINENT    INFORMATION 

Proposed  revised  Guides  Against  Deceptive  Pricing  are  hereinafter  set  forth 
and  are  today  made  public  by  the  Commission  for  consideration  by  interested  or 
affected  parties  pursuant  to  the  Federal  Trade  Commission  Act.  as  amended,  15 
U.S.C  41,  ct  scq.,  the  provisions  of  Part  1,  Subpart  A,  of  the  Commission's  Proce- 
dures and  Rules  of  Practice,  16  CFR  1.5,  1.6,  and  Section  553  of  Subchapter  II, 
Chapter  5,  Title  5,  U.S.  Code  (Administrative  Procedure). 

Opportunity  is  hereby  extended  by  the  Federal  Trade  Commission  to  any  and 
all  persons,  tirnis,  corporations,  organizations  or  other  parties  affected  by  or  hav- 
ing an  interest  in  the  proposed  I'evised  Guides  to  submit  to  the  Commission  their 
views  concerning  the  Guides,  including  such  pertinent  information,  suggestions, 
or  ol)e.jctions  as  they  may  desire  to  submit.  For  this  purpose,  additional  copies  of 
the  proposed  revised  Guides,  which  are  advisory  in  nature  as  to  the  applicability 
of  legal  requirements,  may  be  obtained  upon  request  to  the  Commission.  Data, 
views,  information,  objections,  and  suggestions  may  be  submitterl  by  letter,  memo- 
randum, brief,  or  other  written  communication  not  later  than  August  19,  1974.  tn 
the  Assistant  Dix-eetor  for  ^larketing  Practices,  Bureau  of  Consumer  Protection, 
Federal  Trade  Commission,  Pennsylvania  Avenue  and  Sixth  St..  N.W.,  Washing- 
ton, DC.  25080.  Written  comments  received  will  be  available  for  examination  by 
interested  parties  at  the  Commission's  Washington  address.  Room  130,  and  will 
be  fully  considered  by  the  Commission. 

The  proposed  revised  guides  that  follow,  if  adopted,  will  supercede  the  Guides 
Against  Deceptive  Pricing  adopted  by  the  Commission  December  20, 1963. 

INTRODUCTION 

These  Guides  represent  the  Conuuission's  enforcement  policies  with  respect  to 
comparative  price  advertising.  They  are  deliberately  brief  and  should  be  con- 
sidered as  guides  rather  than  as  comprehensive  rules  and  regulations.  Their  ap- 
plication will  be  governed  by  the  following  principle :  since  price  is  an  important 
factor  in  consumer  puiThasing  decisions,  the  advertiser  who  does  more  than  state 
his  asking  price  must  tell  the  trutli  in  such  a  way  that  it  cannot  be  misunderstood. 
Truthful  price  advertising,  offering  real  bargains,  is  a  benefit  to  all.  But  the  ad- 
vertiser must  shun  sales  '•gimmiflcs"  which  lure  customers  into  a  belief  that  they 
are  getting  a  bargain  when  in  fact  they  are  not. 

THE     GUIDES DEFINITIONS 

As  used  herein,  "to  advertise"  means  to  inform  consumers  by  any  means  such 
as,  but  not  limited  to,  .shelf  tags,  preticketing,  display  cards,  handbills,  billboards, 
and  advertisements  in  newspapers,  magazines,  radio  and  television.  "Advertiser" 
means  any  person  or  firm  which  advertises  prices  to  consumers.  "Article"  in- 
cludes services  as  well. 
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Guide  1.  Price  Comparisons:  In  GencroL— Comparative  pricing  is  generally 
deiined  as  tbe  practice  whereby  a  merchant  or  manufacturer  displays,  states,  or 
advertises— directly  or  by  implication — two  or  more  prices  for  his  goods  or 
services;  the  actual  current  asking  price  and  another,  higher,  reference  price. 
The  reference  price  may  be  described  in  various  ways  such  as  "list  price,"  'regu- 
lar price,"  "full  price,"  "retail  price"  or  "value,"  or  may  be  displayed  with  no 
designation  at  all.  A  reference  price  may  also  be  implied  by  a  statement  such 
as  "yave  40%." 

No  comparisons  should  be  made  or  implied  between  the  price  at  which  an 
article  is  offered  for  sale  and  some  other  reference  price  unless  the  article  and 
the  nature  of  the  reference  price  are  explicitlj'  identified  and  the  advertiser  has 
a  reasonable  basis  to  substantiate  the  reference  price.  If  the  advertiser  is  a  re- 
tailer, identification  of  the  article  should  also  be  made  at  the  point  of  sale  through 
the  use  of  prominent  shelf  tags  or  similar  means. 

Examples  of  reference  prices  properly  identified  include  :  the  advertiser's  former 
price  for  the  same  article ;  a  maufacturer's  suggested  list  price ;  the  advertiser's 
price  for  a  perfect  article  when  the  advertised  article  is  imperfect,  irregular,  or 
a  second ;  a  manufacturer's  list  price  for  a  different  but  comparable  article ;  a 
comijetitor's  offering  price  for  a  different  but  comparab'le  article,  etc. 

(iuide  2.  Former  Price  Comparisons. — A  representation  of  a  former  price,  unless 
otherwise  specified,  must  be  of  the  advertiser's  immediately  preceding  price  for 
the  same  article. 

Bona  fide  sales  must  have  been  made  by  the  advertiser  at  the  advertised  former 
price  in  the  recent  past.  If  the  article  was  offered  for  sale  but  no  such  sales  were 
made  at  that  price  or  any  other  price  in  the  recent  past,  that  fact  must  be  dis- 
closed in  connection  with  any  mention  of  the  former  price. 

Guide  3.  Omission  of  Former  Price. — A  businessman  should  not  advertise  a 
reduction  in  price,  either  directly  or  through  the  use  of  words  such  as  "sale"  or 
"reduced  to,''  unless : 

((/)  the  reduction  from  the  immediately  preceding  price  is  recent :  and 
(b)  the  immediately  preceding  price  is  disclosed  or  can  be  readily  ascer- 
tained by  disclosure  of  the  stated  dollar  of  percentage  reduction  in  price. 
The  immediately  preceding  price  must  also  be  disch)sed  if  any  other  coiiip:iri- 
son  price  is  advertised  in  connection  with  a  price  reduction. 

Guide  4.  Omission  of  Duration  of  Sale. — A  merchant  should  not  advertise  a 
"sale''  or  other  temporary  change  in  prices  without  disclosing  as  explicitly  as 
possible,  in  terms  of  time  or  quantities  available,  the  period  in  wliich  the  adver- 
tised prices  will  be  available.  Where  the  termination  point  has  been  advertised  in 
good  faith,  it  is  not  deceptive  to  extend  the  availability  of  the  advertised  i)rices, 
to  make  further  reductions,  or  to  reinstitule  terminated  reducions.  In  determin- 
ing good  faith,  reference  will  be  made  to  the  advertiser's  past  record  of  truth- 
fulness in  advertising  sales  of  limited  duration. 

Guide  5.  Comparahlc  Value  Comparisons. — An  advertised  price  for  an  article 
should  not  be  compared  with  a  price  for  another  article  unless  the  price  for  the 
article  is  explicitly  identified  {i.e.,  whether  it  is  a  manufacturer's  list  price,  the 
advertiser's  ovyn  price,  a  competitor's  offering  price,  etc.),  and  the  advertiser  has 
a  reasonable  basis  to  substantiate  the  existence  of  that  price.  In  addition,  one  of 
thf  following  conditions  must  l)e  met : 

(a)  Tiie  comparability  of  the  two  articles  can  lie  established  by  reference 
to  esta'olished  standards  of  identity  or  performance  :  or 

(&)  the  advertiser  has  otherwise  established  that  the  two  articles  are  sub- 
.stantially  identical  in  all  significant  respects :  or 
ic)  the  other  article  is  specifically  identified. 
A  retailer  can  be  reasonably  certain  that  his  product  is  sulxstantially  identical 
to  other  i)roducts  if  he  knows  that  all  are  made  by  the  same  manufacturer  to  the 
same  specifications. 

Guide  6.  Advertising  of  Retail  Prices  by  Manufacturers  or  ^on-Retail  Di.<>- 
trihutors. — A  manufacturer  or  non-retail  distributor  may  advertise  a  recom- 
mended retail  i)rice  or  provide  retailers  witli  the  means  to  advertise  such  price 
for  his  product  only  if 

(a)  a  sulistantial  fraction  of  sales  of  the  product  are  made  through  re- 
tailers unaffiliated  with  the  manufacturer  or  distributor  :  and 

(h)  the  recommended  price  is  independently  set  liy  the  manufacturer  or 
non-retail  distriltutor  without  collusion  or  agreement  with,  or  as  an  accom- 
modation to.  any  retailer  or  competitor  :  and 

(r)  there  is  no  more  than  one  price  for  each  region  of  the  United  States; 
and 
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id)  the  highest  recommencled  price  does  not  siihstantially  exceed  the 
highest  prices  at  which  sales  are  nuide  in  the  region  to  which  they  apply,  or, 
if  the  product  is  new,  at  which  such  sales  can  be  anticipated  in  good  faith. 

Guide  7.  Advertisinrj  by  Retailers  of  Manufacturers'  Recommended  Pricrx. — ■ 
A  retailer  may  compare  his  prices  with  those  recommended  by  manufacturers 
or  non-i-etail  distributors  if  he  had  no  part  in  establisliing  those  prices  and  has 
no  reason  to  believe  that  they  substantially  exceed  the  highest  prices  at  whicli 
sales  are  made  in  the  region  in  which  such  prices  are  recommended. 

Guide  8.  Special  Sales;  Special  Merchandise. — No  advertisement  should  he 
made  which  expressly  or  impliedly  offers  lowered  prices  as  a  result  of  some  un- 
usual circumstances,  miless  the  circumstances  are  true  and  the  prices  are  actually 
lower  than  the  advertiser's  usual  prices. 

Examples  of  claimed  unusual  circumstances  include  "special  purchase,"'  "ex- 
ceptional purcha.se,"  "clearance,"  "manufacturer's  close-out." 

Guide  f).  Misrepresentation  of  Retailer's  Status. — A  retailer  should  not  use  any 
term  such  as  "wholesale"  to  describe  the  prices  offered  to  consumers  unless  he 
makes  sulistantial  bona  fide  sales  to  retailers  at  those  prices. 

A  retailer  should  not  use  any  term  such  as  "factory"  to  describe  the  prices 
offered  to  consumers  unless  those  prices  are  the  same  prices  as  paid  by  those 
purchasing  directly  from  the  manufacturer  for  resale. 

Note. — Offers  of  a  bargain  on  one  arti(^'le  when  anotlier  is  purcha.^erl,  sucli  as  "Free," 
"Buy  1 — Get  1  Free."  "2  for  1  Sale."  "50%  off  with  tlie  purcliase  of  Two"  "Ic  Sale" 
etc.,  raise  many  similar  problems  as  those  covered  by  the  foregoing  Guides.  The  Commis- 
sion's "Guide  Concerning  Use  of  the  Word  'Free'  and  Similar  Representations"  afford  fur- 
ther guidance  in  this  area.  Copies  are  available  upon  request. 

[Whereupon,  at  12 :08  p.m.  the  subcommittee  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 
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THURSDAY,  JULY   18,   1974 

House  of  Representatives, 
Special  Subcommittee  ox  Ixvestigations, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washwgton,  D.C . 

The  subcommittee  met  in  executive  session  at  10  a.m.,  pursuant  to 
notice,  in  room  2322,  Eayburn  House  Oftice  Building-,  Hon.  Harley  O. 
Stacrgers,  chairman,  presiding. 

[Hearing  taken  at  executive  session  on  July  18,  1974,  released  by 
consent  of  the  subcommittee.] 

Present:  Representatives  Staggers,  Pickle,  Devine,  and  Lent. 

Staff  members  present :  Daniel  Manelii,  chief  counsel ;  Mark  Raabe 
and  ^lichael  Barrett,  counsel. 

The  Chairman.  The  subconnnittee  will  come  to  order. 

Before  vre  hear  from  the  witnesses  this  morning,  I  would  like  to  set 
forth  the  jurisdiction  of  this  subcommittee  and  the  legislative  purpose 
of  tliis  hearing. 

Rule  XI  of  the  House  of  Representatives  charges  the  Committee  on 
Interstate  and  Foreign  Commerce  with  responsibility  for  legislation 
involving  interstate  commerce  generally.  The  same  rule  also  requires 
that  we  continuousl,y  review  the  application,  administration  ancl  exe- 
cution of  those  laws  within  the  jurisdiction  of  the  committee. 

Unless  there  is  objection,  and  in  the  interest  of  saving  time,  I  will 
direct  that  the  relevant  portions  of  House  Rule  XI  be  inserted  in  the 
record  at  this  point. 

[This  niaterial  was  previously  entered  into  the  record.] 

The  Chairman.  The  witnesses  have  been  supplied  with  a  copy  of  the 
rule  as  well  as  the  text  of  House  Resolution  182,  from  which  the  sub- 
committee derives  its  investigatory  authority. 

As  part  of  our  legislative  oversight  responsibilities,  we  try  to  main- 
taiji  an  ongoing  review  of  the  regulatoiy  agencies  under  our  jurisdic- 
tion. The  House  Commerce  Committee  is  concerned  about  the  effective- 
ness of  tlie  Federal  Trade  Commission,  how  it  enforces  the  laws  for 
which  Congress  has  made  it  responsible,  and  how  it  employs  its 
resources  in  the  public  interest.  Congress  created  the  FTC  to  protect 
the  public — consumers  and  businessmen  alike — against  abuses  caused 
by  unfair  comi>etition  and  unfair  and  deceptive  business  practices. 

One  of  the  laws  administered  bv  the  Federal  Trade  Commission  is 
the  Robinson-Patman  Act.  While  this  act  is  basically  an  antitrust  law, 
a  violation  of  this  act  will  normally  also  constitute  a  violation  of  the 
Federal  Trade  Commission  Act. 

(67) 
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In  19G0,  the  Commission  issued  130  Eobinson-Patman  complaints 
and  45  orders.  In  1963,  it  issued  219  complaints  and  250  orders.  In 
1965,  it  issued  13  complaints  and  21  orders.  In  1969,  it  issued  8  com- 
plaints and  9  orders.  In  1972.  it  issued  5  complaints  and  2  orders.  In 
1973,  it  issued  3  complaints  and  4  orders.  To  me  this  dramatic  decrease 
in  the  number  of  Robinson-Patman  Act  cases  between  1960  and  1973 
raises  questions  about  whether  the  Commission  is  enforcing  the  law. 
The  subcommittee  must  be  concerned  about  whether  the  decrease  in 
Robinson-Patman  Act  enforcement  by  the  FTC  constitutes  an  admin- 
istrative abolition  of  the  law. 

In  November  1970,  followino-  an  extensive  2-year  study,  a  House 
subcommittee,  created  especially  to  stud}-  Robinson-Patman  Act 
enforcement,  issued  its  report.  That  repoi-t  ordered  the  FTC  to  study 
its  enforcement  of  the  act.  The  subcommittee  report  also  directed : 

While  the  agency  study  ...  is  in  progress,  and  until  directed  otherwise  by 
the  Congress,  the  Commission  vigorously  enforce  all  sections  of  the  Robinson- 
Patman  Act  as  enacted  by  the  Congress. 

The  FTC  did  not  advise  the  Congress  of  the  results  of  its  study  and 
the  statistics  I  just  cited  indicate  the  agency  did  not  vigorously  enforce 
the  law. 

This  morning  we  will  ask  the  witnesses  about  particular  Robinson- 
Patman  cases  and  about  Robinson-Patman  enforcement  in  general. 
We  also  will  touch  upon  matters  involving  the  policies  and  procedures 
of  the  Commission. 

I  want  to  make  one  very  important  ])oint  with  our  witnesses.  Our 
oversight  responsibilities  recpire  us  to  bo  concerned  with  the  ongoing 
activities  of  the  agencies.  But  if  we  ask  questions  concerning  matters 
which  are  still  pending,  v.-e  are  not  trying  to  tell  you  how  you  should 
decide  these  matters  or  Avhat  you  should  recommend  to  your  superiors. 
Xo  one  on  this  subcommittee  is  going  to  be  making  any  suggestions  to 
you  as  to  what  your  actions  or  decisions  ought  to  be  on  specific  pend- 
ing matters  and  you  are  not  to  read  anything  of  the  sort  into  our  ques- 
tions. Our  only  purpose  is  to  inform  om^selA'cs  about  Federal  Trade 
Commission  policies  and  procedures  and  to  get  a  clear  picture  of  how 
the  Commission  is  operating. 

]V[r.  Pickle.  Mr.  Chairman,  I  move  pursuant  to  previous  agreement 
thnt  the  cominittee  <ro  into  executive  session. 

Tlie  Cif  AIRMAN.  We  will  act  upon  that. 

I  second  that  motion  and  vote  that  way. 

Mr.  Lent. 

]Mr.  Lext.  Yes. 

The  CiiAiKMAx,  It  is  unanimous.  "We  will  be  in  executive  session  on 
the  hearings. 

Our  first  witness  this  morning  will  be  Administrative  Law  Judge 
Ernest  Barnes.  As  is  our  custom,  all  witnesses  are  required  to  testify 
under  oath. 

Mr.  Barnes,  will  you  please  come  forAvard  and  be  sworn. 

Do  you  solemnly  swear  or  affirm  that  the  testimony  that  you  are 
about  to  give  this  subcommittee  is  the  truth,  the  whole  truth  and  noth- 
in.Q-  but  the  truth,  so  help  you  God  ? 

Mr.  Barnes.  I  do. 

The  Chairman.  You  may  have  a  seat.  sir. 
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TESTIMONY  OF  ERNEST  G.  BARNES,  ADMINISTRATIVE  LAW  JUDGE. 
FEDERAL  TRADE  COMMISSION,  AND  FORMER  ASSISTANT  DIREC- 
TOR, BUREAU  OF  COMPETITION 

The  Chaikmax.  I  will  now  ask  counsel  to  proceed  ^yitll  questions  and 
then  the  committee  will  begin  its  questioning  after  that. 

I  have  to  leave  at  this  time  but  I  will  try  to  get  back  in  a  short  time. 
I  turn  the  proceedings  over  to  my  compatriot,  Mr.  Pickle. 

Mr.  Pickle.  Do  you  have  a  prepared  statement  ? 

Mr.  Barnes.  No,  I  do  not. 

Mr.  Manelli.  Would  you  state  how  long  you  have  been  with  the 
Federal  Trade  Commission. 

Mr.  Barxes.  Since  1955. 

Mv.  Manelli,  What  is  your  present  position  ? 

Mr.  Barnes.  I  am  Assistant  Chief  Administrative  Law  Judge. 

Mr.  Manelli.  For  liow  long  have  you  had  that  title? 

Mr.  Barnes.  Since  January  1, 1073. 

Mr.  Manelli.  From  about  July  1970  until  December  1972,  when  you 
became  Administrative  Law  Judge,  were  you  at  that  time  Assistant 
Director  of  the  Bureau  of  Competition? 

Mr.  Barnes.  Yes,  I  was. 

Mr.  Manelli.  Before  you  were  appointed  Assistant  Director  of  the 
Bureau  of  Competition  did  you  fill  the  position  of  Acting  Assistant 
General  Counsel  of  tlie  Commission  ? 

Mr.  Barnes.  Yes,  for  a  little  over  a  year. 

Mr.  Manelli.  What  position  did  you  hold  at  the  Commission  prior 
to  that? 

^Ir.  Barnes.  Well.  I  started  in  1955  as  an  attorney  in  the  field  office, 
Washington  regional  office,  and  in  1960  I  became  a  trial  attorney  in 
the  Bureau  of  Litigation.  About  1961  I  was  assigned  to  the  Kobinson- 
Patman  enforcement  division  of  the  Bureau  of  Litigation. 

]Mr.  Manelli.  At  the  time  you  were  Assistant  Director  of  the  Bureau 
of  Com  petition,  wlio  was  your  immediate  supervisor? 

Mr.  Barnes.  ]Mr.  Basil  Mezines  for  a  short  period  and  then  'SLr.  Alan 
Ward. 

Mr.  Manelli.  What  were  your  general  responsibilities  as  Assistant 
Director? 

Mr.  Barnes.  Well,  generally  I  was  assigned  specific  cases  to  super- 
vise, the  investigation  of  matters  and  the  trial  of  matters.  I  was 
assigned  specific  cases  to  work  on. 

Mr.  Manelli.  You  are  familiar  with  the  Robinson-Patman  Act,  is 
that  correct  ? 

Mr.  Barnes.  Yes. 

Mr.  Manelli.  And  responsibility  for  enforcement  of  the  Robinson- 
Patman  Act  is  in  the  Bui-eau  of  Competition  at  the  Federal  Trade 
Commission,  is  that  correct? 

Mr.  Barnes.  That  is  correct. 

Mr.  Manelli.  With  respect  to  Robinson-Patman  matters,  could  you 
perhaps  be  described  as  one  of  the  more  experienced  FTC  staff 
membei"s? 

Mr.  Barnes.  That  would  be  correct. 

Mr.  ISIanelli.  You  have  tried  a  number  of  cases  under  the  Robinson- 
Patman  Act.  have  you  not  ? 
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Mr.  Barnes.  Yes. 

Mr.  Manelli.  Including  a  number  of  price  fixing  cases? 

Mr.  Barnes.  Yes. 

Mr.  Manelli.  Have  you  also  been  involved  in  the  investigation, 
negotiation,  settlement,  and  final  disposition  of  a  number  of  Robinson- 
Patman  cases? 

Mr.  Barnes.  I  would  say  a  substantial  number  of  those  cases, 

Mr.  Manelli.  You  mentioned  Mr.  Mezines  a  minute  ago.  Wliat  is 
liis  title  and  what  was  his  title  at  the  time  he  Avas  your  supervisor? 
Was  he  Director  of  the  Bureau  ? 

Mr.  Barnes.  He  was  Executive  Director  and  Acting  Director,  I  be- 
lieve, of  the  Bureau  of  Competition. 

Mr.  Pickle.  Is  that  the  same  as  the  Bureau  of  Restraint  of  Trade  ? 

Mr.  Barnes.  Yes.  The  name  was  changed  to  Competition  in  1070. 

Mr.  Manelli.  On  March  6,  1973,  Mr.  Mezines  made  a  speech  on 
Robinson-Patman  enforcement,  and  a  brief  excerj)t  is  as  follows.  He 
said: 

.  .  .  n  quick  glance  at  the  breakdown  of  the  number  of  Robinson-Patman  cases 
brought  by  the  Commission  hince  1960  reveals  the  disfavor  into  which  price  dis- 
crimination cases  and  their  behavior  approach  have  fallen.  Ir.  1960.  there  were 
130  Robiusou-Patman  complaints  and  45  orders  .  .  .  and  5  complaints  and  2 
orders  in  1972  .  .  .  this  drop  in  Commission  enforcement  in  the  price  discrimi- 
nation area  is  an  undesirable  situation  which  should  be  corrected  for  several 
reasons. 

Do  you  yourself  agree  that  there  has  been  a  rlecline  in  the  FTC's 
enforcement  of  the  Robinson-Patman  Act? 

Mr.  Barnes.  Yes,  sir. 

Mr.  IManelli.  Do  you  think  that  tlie  decline  is  desirable  ? 

Mr,  Barnes.  No,  sir. 

Mr.  Manelli.  Do  you  think  that  the  cause  of  this  decline  might  be 
that  violations,  such  as  price  discrimination  and  so  forth,  Iiave  sharply 
declined  and  that  is  the  reason  wh}?'  that  activity  has  fallen  off? 

Mr.  Barnes,  No,  sir. 

Mr.  Manelli.  You  stated  you  don't  think  the  decline  in  the  FTC's 
enforcement  is  desirable.  What  briefly  are  your  reasons  for  saying  so  ? 

Mr.  Barnes.  Well,  I  always  looked  upon  price  discrimination  as 
being  a  very  predatory  practice.  I  feel  that  it  is  anticompetitive  and 
the  Commission  should  seek  it  out  and  issue  complaints  and  orders  and 
enforce  the  law ;  let  the  business  community  know  the  Commission  is 
going  to  enforce  the  law. 

Mr.  Manelli.  You  say  that  the  decline  in  the  number  of  cases 
brought  by  the  Commission,  in  your  judgment,  is  not  the  result  of  the 
practices  themselves  being  eliminated  in  business  and  industry  and 
commerce.  Why  do  you  think,  then,  that  the  FTC  has  stopped  bringing 
Robinson-Patman  cases,  or  sharply  curtailed  bringing  them? 

Mr.  Barnes.  It  has  been  a  matter  of  policy  planning.  The  Com.mis- 
sion  I  would  say  since  about  1962  or  1963  has  been  faced  with  severe 
criticism  about  enforcing  the  Robinson-Patman  Act  and,  shall  we  say, 
the  economists  and  people  who  believe  in  Sherman  Act  enforcement 
have  belittled  and  denigrated  the  Robinson-Patman  Act. 

There  has  been  a  concerted  effort  to  downgrade  the  Robinson- 
Patman  Act,  and  many  people  argue  that  enforcement  of  the 
Robinson-Patman  Act  is  itself  anticompetitive,  that  to  prevent  price 
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discrimination  is  to  stabilize  prices.  That  seems  to  be  the  economic 
tlieory.  These  same  ])e()ple  would  brinii;  a  merger  case  solely  ch;i  I  long- 
ing potential  competition. 

The  Commission  issued  a  complaint  in  a  case  by  the  name  of  Stanley 
AVorks  where  the  acquired  firm  had  only  1  percent  of  the  market. 
Economists  strongly  su})port  a  case  involving  mergers  even  where 
there  is  only  1  percent  of  the  market  involved.  Yet  if  the  same  com- 
pany goes  out  and  through  predatory  pricing  runs  a  company  out  of 
business,  they  think  that  is  hard  competition.  They  don't  say  fair,  they 
say  that  is  hard  com])ctition  and  they  are  in  favor  of  it;  yet  they  are 
strong  supporters  of  tlie  merger  act. 

Mr.  Lent.  When  you  say  "they,"  do  you  mean  economists  in  general  ? 

jMr.  Barnes.  Economists  and  the  people  who  do  not  like  the  Clayton 
Act  or  the  Eobinson-Patman  Act.  For  example,  the  Commission  has 
just  issued  a  complaint  in  the  Borden  case.  I  think  this  carries  out  my 
point.  I  have  a  press  release  here  dated  July  ?>,  1974;  it  references  a 
monopolization  complaiiit  issued  against  Borden  by  the  FTC.  The 
complaint  alleges  that  Borden  dominates  the  lemon  juice  industry 
with  its  Eeal  Lemon  brand.  This  is  a  lemon  juice  case  alleging  that 
Borden  accounts  for  90  percent  of  the  $25  million  market  in  1972. 

The  complaint  alleges  that  at  least  since  1965  Borden  has  used  the 
following  unfair  practices  in  maintaining  monopoly  power  in  a  non- 
competitive marketing  situation :  gi'anting  selective  price  reductions 
by  selling  Eeal  Lemon  below  its  cost  or  at  unreasonably  low  prices; 
granting  selectiA'e  promotional  allowances  or  concessions;  inducing 
selected  customers  to  reduce  their  retail  prices  on  Eeal  Lemon  by 
granting  special  price  reductions  or  special  promotional  allowances  or 
concessions. 

Now  here  is  a  case  where  the  Commission,  we  might  infer,  has  sat 
back  and  waited  until  Borden  through  Eeal  Lemon  has  completely 
monopolized  the  market — at  least  it  is  alleged  they  have — and  they  did 
tliis  through  g]-anting  selective  price  I'oductions,  A'iolating  the  Eobin- 
son-Patman Act.  My  point  is — why  should  we  sit  back  and  ]iermit 
monopolization  to  occur  through  violations  of  the  Eobinson-Patman 
Act  and  wait  until  there  is  an  actual  monopoly  before  we  proceed. 

This  to  me  is  the  theory  that  the  Sherman  Act  pi'oponents  pi^omote. 
They  say  let  the  price  discriminations  go  on  and  then  we  will  proceed 
nfter  a  monopoly  has  occurred.  Well,  this  is  the  very  antithesis  of  why 
tlie  Clayton  Act  and  the  FTC  Act  and  Eobinson-Patman  Act  were 
passed.  We  are  to  prevent  monopoly,  not  act  on  monopoly  after  it  has 
been  achieved. 

Mr.  Pickle  [presiding].  Does  that  answer  your  inquiry,  ]Mr.  Lent? 

]Mr.  Lext.  Which  position  do  you  take?  You  favor  the  administra- 
tion of  the  enforcement  of  the  Eobinson-Patman  Act  ? 

Mr.  Barnes.  That  is  right.  I  sa}-  pi'event  monopoly,  not  wait  until  it 
occurs  and  then  attack  the  structui'e  of  an  industry. 

]Mr.  Lent.  If  that  is  the  case,  then  how  do  you  explain  the  drop-off 
in  Eobinson-Patman  enforcement  action? 

Mr.  Barnes.  Well,  there  are  two  reasons  for  it  in  my  opinion.  One 
is  that  in  the  earlier  years,  in  the  early  1960's,  we  were  bringing  a  lot 
of  Eo])inson-Patm.an  cases  that  we  should  not  have  brought.  For 
example,  one  year  we  issued  250  Eobinson-Patman  orders.  T  would 
say  offhand  that  I  was  probably  responsible  for  150  of  those  myself 
and  they  were  small  cases  brought  in  the  Florida  citrus  market  against 


72 


brokers  or  companies  that  were  allowing  illegal  brokerage.  They  were 
2(c)  cases,  so  that  in  part  accounts  for  the  large  number  of  complaints 
we  issued  in  the  earl}'  days.  I  agree  there  should  have  been  a  better  case 
selection,  but  I  also  believe  that  the  philosophy  not  to  enforce  the 
Robinson-Patman  Act  also  accounted  for  the  sharp  drop-oif. 

There  are  two  reasons  in  my  opinion.  In  the  early  years  we  were 
bringing  too  many  cases  we  should  not  have  been  bringing,  and  now  we 
are  not  bringing  cases  which  we  should  bring.  In  other  words,  we  had 
a  poor  case  selection  in  the  early  years  which  would  account  for  the 
high  numbers. 

I  do  not  necessarily  approve  of  all  those  cases  we  brought  in  the 
early  years  but  now  they  are  not  bringing  any  Eobinson-Patman  cases. 
In  fact,  I  don't  know  of  a  Robinson-Patman  complaint  that  was  issued 
in  the  last  2  years.  I  don't  know  of  any  that  have  issued  since  I  left  the 
Bureau. 

Mr.  Pickle.  May  I  ask  you,  Mr.  Barnes,  who  makes  the  determina- 
tion or  the  selection  for  the  filing  of  a  complaint  or  suit  in  such  mat- 
ters as  Robinson-Patman  ? 

Mr.  Barnes.  Usually  it  is  up  to  the  Bureau  Director,  the  Assistant 
Directors.  These  matters  are  discussed  and  a  decision  is  made  as  to 
whether  or  not  an  investigation  should  be  started. 

Mr.  Pickle.  Did  you  recommend  in  earlier  days  that  these  suits  be 
brought  ? 

Mr.  Barnes.  Yes,  sir,  I  did. 

]Mr.  Pickle.  Did  your  superior  agree  with  your  position  ? 

Mr.  Barnes.  Not  usually. 

Mr.  Pickle.  Then  in  effect  did  the  Commission  itself  make  the  final 
determination  of  whether  there  would  be  a  complaint  brought? 

Mr.  Barnes.  Sometimes  the  Commission  never  sees  these  complaints, 
they  never  get  to  the  Commission.  There  are  many  complaints  that  are 
acted  on  at  staff  level. 

Mr.  Pickle.  A  determination  can  be  made  at  the  staff  level  then? 

Mr.  Barnes.  Yes.  sir,  it  can.  We  get  feelers  from  the  Commission. 
We  know  how  the  Commission  feels  about  certain  things  and  in  many 
instances  we  determine  not  to  take  action  because  we  don't  l^elieve  the 
Commission  would  want  us  to.  We  feel  that  is  the  ongoing  policy  at  the 
time. 

Mr.  Pickle.  Do  you  feel  that  the  Commission  does  not  want  you  to 
be  filing  Robinson-Patman  cases? 

Mr.  Barnes.  Well,  I  did  at  the  time  I  was  Assistant  Director,  yes, 
sir. 

Mr.  PicKi,E.  One  other  question  and  I  will  return  to  counsel  so  he 
can  continue  on  with  his  line  of  questioning. 

When  you  said  that  these  suits  were  not  brought  primarily  because 
of  the  economists  and  tliose  who  did  not  like  the  Clayton  or  th.e 
Robinson-Patman  Act,  do  you  include  in  that  group  the  Federal  Trade 
Commission  itself? 

!Mr.  Barnes.  Yes,  T  would  sav  Robinson-Patman  cases  received 
rather  negative  reaction  from  tlie  Commission  itself. 

Mr.  Pickle.  Would  counsel  like  to  continue. 

Mr.  Manelli.  Judge  Barnes,  who  is  Earl  Kintner  ? 

Mr.  Barnes.  He  is  former  Chairman  of  the  Federal  Trade  Com- 
mission, now  in  private  practice. 
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]\Ir.  ]Manelli.  Do  you  recognize  him  as  an  export  in  Robinson- 
Patman  matters? 
Mr.  Barnes.  Yes. 
Mr.  Manelli.  In  his  book,  An  Antitrust  Primer,  Mr.  Kintner  wrote : 

The  Robinson-Patman  (Act)  had  the  desired  effect  of  easing  the  burden  of 
demonstrating  the  illegality  of  a  price  discrimination  by  eliminating  the  neces- 
sity for  an  exhaustive  market  analysis. 

Would  you  agree  with  that  statement? 

Mr.  Barxes.  Yes.  I  think  the  Commission  in  its  cases  on  the 
Eobinson-Patman  Act  has  been  treated  very  favorably  in  the  courts 
and  in  the  Supreme  Court.  We  do  not  have  to  make  a  detailed  economic 
study  in  order  to  establish  injury. 

I  made  some  notes  here  on  one  case,  the  National  Dairy  Products 
(J or-poratlon^  docket  7018,  which  involved  price  discrimination  in  the 
sale  of  fluid  milk.  The  seventh  circuit  said:  ".  .  .  any  substantial 
sustained  differential  between  competing  resellers  is  prima  facie 
injurious  .  .  ."  under  section  2(a). 

In  another  National  Dairy  Products  case,  docket  8548,  the  seventh 
circuit  said  that  actual  injury  and  permanent  loss  of  sales  are  not 
necessary ;  ^rou  do  not  have  to  establish  predatory  intent.  "Such  intent 
is  not  essential  for  a  finding  of  the  violation  of  section  2(a)  in  this 
primary  line  case." 

In  the  Morton  Salt  case,  going  back  20  to  25  years,  the  Supreme 
Couit  stated  that  it  did  not  require  a  detailed  economic  study  in  order 
to  show  injury. 

Mr.  Manellt.  I  don't  want  to  curtail  your  answers  unduly,  but  in 
tlie  interest  of  time  let's  see  if  we  can  abbreviate  them  somewhat.  You 
did  answer  the  question. 

From  what  you  say,  would  it  not  be  true  that,  in  trying  to  prepare 
for  a  Eobinson-Patman  case,  you  were  not  necessarily  concerned  with 
proving  economic  harm,  and  you  are  not  required  to  produce  economic 
evidence  on  market  impact.  Is  that  a  fair  statement? 

Mr.  Barnes.  You  have  to  establish  injury.  You  ha.ve  to  show  that 
there  is  a  probability  of  injury  to  competition  but  this  can  be  done  in 
simplistic  terms  like  showing  the  amount  of  the  discrimination,  the 
percentage  of  the  discrimination,  the  importance  of  the  product  to  the 
reseller,  the  total  dollar  volume  of  the  discrimination.  These  are  things 
that  are  very  easily  established  and  do  not  require  economic  evidence. 

Mr.  Manelli.  Is  economic  evidence  normally  presented  by  tl\&  Gov- 
ernment in  trying  such  cases  ? 

Mr.  Barnes.  No,  sir. 

Mr.  Manellt.  It  is  not  ? 

Mr.  Barnes.  No. 

Mr.  Manelli.  'Why  then  would  the  Bureau  of  Economics  be  in- 
volved in  a  Eobinson-Patman  case? 

Mr.  Barnes.  Well,  on  tho,  overall  theory,  is  this  case  justification  for 
expenditure  of  Commission  funds  ?  Will  it  enhance  competition  over 
the  lono-haul? 

Mr.  IManelli.  As  I  understand  it,  in  a  Eobinson-Patman  case,  it  is 
not  a.  valid  defense  for  the  person  who  has  profited  by  the  discrimina- 
tory prices  to  say  that  it  has  passed  the  savings  on  to  his  customers.  Am 
I  correct  in  that? 

Mr.  Barnes.  It  is  not  a  defense,  and  as  a  matter  of  fact  it  has  been 
my  experience  that  most  price  discriminations  are  not  passed  on. 
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Mr.  Manelli.  Yes,  but  even  in  a  case  where  it  would  be,  that  would 
not  be  a  defense  ? 

Mr.  Barnes.  It  would  not  be  a  defense. 

Mr.  Manelli.  Quoting  again  brief! 3',  in  his  book  at  page  60  Mr. 
Kintner  also  states : 

Extensive  investigation  (by  Congress  during  the  Depression  years)  had  sshown 
that  chain  grocery  stores  were  able  to  secure  favored  pricing  treatment  from 
suppliers  by  virtue  of  tlieir  large-volume  purchases.  .  .  .  Tlie  independent 
grocery  stores  wei-e  thus  placed  in  an  unfavorable  competitive  position.  .  .  . 

The  future  of  the  independents  was  considered  to  be  in  grave  danger,  in  view 
of  their  inability  to  compete  with  t)ie  large  chain  stores.  There  was  broad  puiilic 
support  far  legislation  which  would  compel  suppliers  to  treat  all  buyers  on  a  fair 
and  equal  basis  in  order  that  the  small  independents  would  not  be  prejudiced  l>y 
their  lack  of  purchasing  power.  This  was  the  nature  of  the  price  discrimination 
which  the  Robinson-Patman  Act  sought  to  remedy. 

Would  you  agree  Avith  that  at  least  to  the  extent  that  one  of  the  pur- 
poses of  Congress  in  passing  the  act  was  to  protect  the  public  against 
the  superior  buying  povrer  of  chain  grocery  stores  ? 

Mr.  Barnes.  Yes,  sir,  it  certainly  was. 

Mr.  Manelli.  In  your  view,  vrould  it  be  accurate  to  state  that,  in  the 
short  run,  Robinson-Patman  violations  may  result  in  lower  prices  to 
the  consumer  although  they  may  not  ? 

Mr.  Barnes.  Well,  I  say  my  experience  is  that  they  more  likely  will 
not  result  in  saA'ings  to  the  consumer. 

Mr.  Manelli.  Would  it  be  also  true  that  in  tlie  long  run  the  effect 
of  such  violations  is  to  destroy  competition  and  therefore  ultimately  to 
result  in  higher  prices? 

Mr.  Barnes.  That  is  the  theory  of  the  Commission's  recent  lemon 
juice  complaint  against  the  Borden  Co. 

Mr.  ]\Ianelli.  Of  course,  that  is  also  tlie  underlying  reason  behind 
the  antitrust  laws.  Would  you  sav  that  it  was  concerned  with  the  pro- 
tection of  comjjetitiou,  and  concerned  witli  the  long-term  effects  of 
anticompetitive  practices  ? 

Mr.  Barnes.  I  would  say  that  you  have  to  look  at  the  long-term 
effects  as  to  tlie  purpose  of  the  antitrust  laws. 

Mr.  Manelli.  Would  you  agree  tl^iat  predatory  pricing  is  probably 
the  most  destructive  form  of  competition? 

Mr.  BarnEwS.  Yes.  While  I  wns  Assistant  Director  for  a  21/^  year 
period  I  spent  a  gof)d  deal  of  my  time  talking  with  people,  citizens, 
businessmen  who  had  complaints  to  make  to  the  Commission  and 
invai'iably  the  complaint  was  predatory  ])ricing  in  most  instances. 

Mr.  Manelli.  With  i'es))ect  to  the  investigation  of  Robinson-Patman 
cases,  do  you  believe  the  best  way  to  proceed  is  by  obtaining  as  mucli 
information  as  possible  voluntarily  before  going  to  subpenas  or  com- 
pulsory process? 

Mr.  Barnes.  Yes,  sir.  I  have  ahvays  fa^'ored  the  initial  approach  of 
voluntary  method. 

Mr.  Manelli.  Would  this  mean  that  you  would  contact  the  com- 
plainants and  injured  parties  first  and  attempt  to  locate  violations, 
identifv  critical  areas  before  serving  compulsoi-y  process  ? 

Mr.  Barnes.  Yes,  sir.  In  many  cases  in  the  Robinson-Patman  area 
you  can  make  your  entire  case  without  having  to  rely  upon  the 
respondent  com]x^ny. 

Mr,  Manelli.  What  w^ould  be  the  effect  of  going  with  compulsory 
process  first,  and  then  tiying  to  get  the  information  afterwards? 


Mr.  Barnes.  Well,  there  is  a  delay  in  gettino-  compulsory  process  in 
the  first  instance.  Particularly  in  Robinson-Patman  cases  if  you  want 
conipulsoiy  process  this  means  you  have  to  0:0  to  the  Commission  and 
g-et  a  resolution.  I  always  felt  that  the  minute  you  g-o  to  the  Commis- 
sion asking-  for  compulsory  process  in  a  Hobinson-Patman  case  3'ou 
may  get  turned  doA\'n  at  the  threshold. 

Mr.  Manf.lli.  Well,  arc  there  any  other  disadvantages  besides  that? 

Mr.  Barxes.  Besides  time,  yes.  I  think  you  alert  everyone  as  to  what 
you  are  doing  when  you  issue  subpenas  and  many  times  you  can  be 
more  successful  using  informal  methods. 

^b:  Manelli.  And  if  the  Connnission  should  establish  a  violation  of 
the  Robinson-Patman  Act,  the  respondents  are  liable  also  for  private 
1  awsuits  for  t reble  damages,  are  they  not  ? 

Mr.  Barnes.  That  is  correct. 

]Mr,  Manelet.  Would  I  be  correct  in  saying  that  a  Robinson-Patman 
Act  violation  is  almost  always  a  violation  of  section  5  of  the  FTC  Act 
as  well? 

jNIr.  Barnes.  It  can  be. 

Mr.  Manelli.  Wordd  it  be  too  strong  to  say  it  almost  always  is? 

Mr.  Barnes.  It  always  is. 

Mr.  Manelli.  I  understand. 

Mr.  Barnes.  It  always  is.  It  v.ould  be  an  unfair  method  of 
competition. 

'Mr.  Manelli.  I  see.  However,  the  company  would  not  be  liable  for 
treble  damages  if  the  Commission  had  only  alleged  and  proven  a  sec- 
tion 5  violation  ? 

^Ir.  Barnes.  That  is  correct.  This  Borden  case,  for  example,  brought 
under  section  5,  there  would  be  no  treble  damage  liability  flowing  from 
a  Commission  decision. 

Mr.  Manelli.  The  violation  of  the  Kobinson-Patman  Act  could  also 
l)e  a  crime  subject  to  prosecution  by  the  Justice  Department  as  I 
understand  it.  but  a  violation  of  section  5  of  the  FTC  Act  could  not,  is 
that  correct  ? 

]Mr.  Barnes.  That  is  correct.  The  criminal  statute  is  specific  and  it 
would  liave  to  be  brought  under  section  3  of  the  Robinson-Patman  Act. 

Mr.  Manelli.  Let  me  switch  over  now  to  the  Ix^roger  matter.  We  are 
later  going  to  hea)-  testimony  from  Mr.  Rosen  and  Mr.  Youngwood 
conrerning  the  Commission's  case  against  the  Kroger  Co.  for  alleged 
Robinson-Patman  Act  violations,  and  I  would  like  to  ask  you  a  few 
questions  before  they  testify. 

Sometim.e  in  July  1972,  Mr.  Youngwood  and  ]Mr.  Rosen  sent  a  memo 
to  you  recommending  complaint  against  Kroger  for  alleged  violations 
of  the  Robinson-Patman  Act,  I  will  ask  the  staff  to  give  you  a  copy  of 
the  memo  so  that  you  can  just  glance  at  it. 

Po  you  recall  receiving  that  memo  ? 

Mr.  Barnes.  Yes.  sir,  I  do. 

Mr,  Manelli.  Did  you  approve  the  memo  and  send  it  forward  to 
your  superior.  Mr.  Ward? 

Mr.  Barnes.  Yes,  sii%  I  did. 

Ml'.  Manelli.  Do  vou  remember  wJien  you  sent  it  forward  to  them  ? 

iNIr.  Baris'es.  No.  It  would  have  been  sometime  around  the  summer, 
July  or  August  of  1972. 

Mr,  Manelli.  July  or  August  of  1972? 

Mr.  Barnes.  Yes,  sir. 
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Mr.  Manelli.  Up  to  this  time,  had  you  been  working  fairly  closely 
^\•ith  Mr.  Youngwood  and  ]Mr.  Rosen  on  the  Kroger  case  ? 

Mr.  Barnes.  Yes,  sir. 

Mr.  Maxelli.  Had  yon  also  kept  Mr.  "Ward  advised  of  the  progress 
of  the  case  as  it  developed? 

Mr.  Barnes.  Yes,  si)-. 

Mr.  Manellt.  Did  you  think  that  Mr.  Youngwood  and  Mr.  Rosen 
had  good  evidence  to  support  their  case  if  it  had  gone  to  trial? 

Mr.  Barnes.  I  certainly  did,  yes,  sir. 

Mr.  Manelli.  Based  on  your  experience  as  a  trial  attorney  would 
you  say  the  evidence  in  the  case  was  good  ? 

Mr.  Barnes.  I  would  say  they  had  very  strong  evidence  and  they 
liad  most  of  the  evidence  in  hand  that  they  would  need  for  a  lawsuit. 

Mr.  Manelli.  And  you  approved  the  memo  so  I  assume  you  felt  the 
complaint  recommendation  was  the  proper  recommendation;  is  that 
correct  ? 

Mr.  Barnes.  Yes,  sir,  I  did. 

Mr.  Manelli.  Did  you  discuss  the  Kroger  recommendation  with  Mr. 
Ward? 

Mr.  Barnes.  I  am  sure  I  did. 

j\Ir.  Manelli.  Do  you  recall  what  he  told  you  about  the  case,  what 
his  reaction  to  it  was  ? 

Mr.  Barnes.  I  believe  he  said  we  should  call  in  attorneys  for  the 
Kroger  Co.  and  discuss  possible  consent  settlement  of  the  case. 

Mr,  Manelli.  Did  he  also  indicate  to  you  that  he  wanted  a  certain 
charge  removed,  the  charge  under  section  2(f)  of  the  act? 

Mr.  Barnes.  At  some  point  it  was  indicated  we  would  not  have  a 
2(f)  charge  in  there. 

Mr.  Manelli.  What  would  be  the  effect  of  eliminating  the  2(f) 
charge? 

Mr.  Barnes.  The  2(f)  vrould  eliminate  treble  damage  liability  and 
also  the  2(f)  I  think  is  the  very  heart  of  the  case,  ])revent  buyer- 
induced  price  discriminations.  This  is  really  primarily  the  reason 
Congress  passed  the  Robinson-Patman  Act  in  the  first  instance,  to 
prevent  abuse  of  buying  power  from  the  buyer  end.  We  had  been  led 
to  believe  that  we  were  to  prefer  2(f)  cases  under  the  Robinson- 
Patman  Act,  not  go  after  sellers  but  go  after  the  buyers.  We  thought 
that  this  was  right  along  the  lines  the  Commission  wanted. 

Mr.  ^Ianellt.  Do  you  think  the  Kroger  case,  if  it  had  been  brought, 
could  have  had  a  substantial  impact  on  market  structure  and  pricing 
structures  in  the  food  industry  ? 

Mr.  Barnes.  We  thought  it  would.  Here  we  had  the  third  largest 
grocery  chain  in  the  country  and  we  selected  violations  which  demon- 
strateci  diiTerent  methods  of  obtaining  favored  prices  or  favored  allow- 
ances and  we  thought  this  would  be  a  leading  case  in  tlie  industry,  it 
would  expose  the  practices,  and  a  strong  order  against  Kroger  would 
let  the  industry  know  that  the  Commission  meant  business  in 
Robinson-Patman. 

Mr.  Manelli.  On  July  1,  1974,  the  Commission  ofHcially  confirmed 
tliat  it  had  undertaken  a*  major  investigation  of  the  structiire  and  pric- 
ing structure.  While  you  were  in  the  Bureau  of  Competition  did  you 
ever  become  involved  in  a  case  involving  the  Washington.  D.C.,  area 
and  the  practices  of  the  major  grocery  chain  stores  in  this  area  ? 
Mr.  Barnes.  Yes,  sir,  I  did. 
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]\rr.  ]Manelli.  AVoiild  you  describe  that  case  briefly  ? 

]Mr.  Barnes.  Well,  the  staff  started  an  investigation  abont  lOGS 
involving  the  Washington,  D.C.  supermarket  industry  and  I  believe, 
it  was  really  started  al  the  suggestion  of  Dr.  Willard  Mueller  who  at 
that  time  headed  up  the  Burejiu  of  Economics.  He  thought  this  would 
be  a  really  good  case ;  it  had  structure  aspects  to  it,  it  had  predatory 
aspects,  it  had  monopoly  aspects.  So  the  staff  commenced  an  investi- 
gation in  1068. 

We  had  trouble  getting  information  from  the  grocery  companies. 
We  issuecl  suljpenas  and  the  companies  refused  to  respond.  We  went 
into  court,  we  got  the  subpenas  enforced,  and  by  1972  we  had  what  we 
thought  was  sufficient  evidence  to  proceed.  The  staff  under  my  direct 
supervision  prepared  a  memo  recommendmg  that  a  complaint  issue 
charging  a  Clayton  Act  violation. 

Safeway  entered  the  Washington  market  years  ago  by  acquiring  the 
largest  grocery  chain  in  the  area  at  that  time,  the  old  Sanitary  Grocery 
Co.  WeNvere  going  to  challenge  the  merger  with  Safeway.  We  wei'e 
going  to  challenge  predatory  pricing  and  we  were  going  to  attempt  to 
break  up  the  large  grocery  chains,  Giant  Food  and  Safeway,  into 
smaller  units.  We  made  such  a  recommendation. 

Mr.  Manet.lt.  What  happened  to  the  case  ? 

Mr.  Barnes.  It  was  eventually  closed. 

]Mr.  Manelli.  Whose  decision  ? 

ISIr.  Barnes.  Well.  I  guess  the  Commission  finally  approved  it  but 
this  case  was  sent  to  Economics  for  evaluation  and  Economics  took  a 
veiy  negative  attitude  toward  the  case  even  though  the  case  originally 
was  instituted  at  the  behest  of  Dr.  Willard  Mueller  Avho  was  at  that 
time  Director  of  the  Bureau  of  Economics. 

Mr.  Manelet.  You  feel  that  if  the  case  had  been  ])rought  it  would 
have  been  a  significant  cavSe,  and  might  have  had  a  major  impact  on 
the  structure  and  pricing  practices  of  the  food  industry  ? 

Mr.  Barnes.  It  certainly  Vv-oukl  have  in  this  area  in  any  event.  The 
Washington  area  is  one  of  the  most  highly  concentrated  grocery 
markets  in  the  country.  Giant  Food  and  Safeway  have  over  60  percent 
of  the  grocery  sales  in  su))ermarkets.  This  market  is  so  concentrated 
and  so  difficult  for  independents  that  there  is  no  wholesaler  now  oper- 
ating in  this  metropolitan  area.  You  have  an  area  of  3.5  million  people 
and  there  is  no  wholesale  fifrocer  in  this  area.  The  few  independents 
that  are  operating  in  the  Washington  market  now  utilize  a  Richmond 
based  wholesaler. 

Mr.  Maneeli.  You  sny  that  the  Commission  ultimately  approved 
closing  the  case.  What  was  the  position  of  the  Bureau  Director? 

Mr,  Barnes.  I  believe  lie  vv-ent  along  with  the  Bureau  of  Economics 
and  recommended  closing  the  case. 

Mr.  Maneelt.  Thank  you,  ]Mr.  Chairman. 

Mr.  Pickle.  Would  you  identify  for  the  committee  the  person  or 
persons  who  Avere  head  of  either  the  Bureau  of  the  Economics  opera- 
tion or  the  other  division  joii  mentioned  ? 

Mr.  Barnes.  Well,  the  Director  of  the  Bureau  of  Competition  was 
Mr.  Alan  Ward  and  he  is  here  today.  The  Director  of  the  Bureau  of 
Economics  at  that  time  was  Dr.  Mann. 

Mr.  Pickle.  And  those  two  divisions  or  those  two  persons  you  feel 
had  I'ecommended  against  proceeding  with  this  case  and  had  recom- 
mended the  closing  of  it  ? 
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Mr.  Baenes.  That  is  correct. 

Mr.  Pickle.  Would  you  state  for  my  information  also  why  you  think 
they  made  tliat  recommendation  ? 

Mr.  Barnes.  Well,  I  don't  know.  I  don't  recall  what  reasons  their 
memorandum  gave.  I  do  recall  reading  the  economic  memo  and  I 
thought  it  was  one  of  the  most  poorly  written — it  obviouslj^  was  v/rit- 
ten  to  close  the  case.  It  was  a  10  or  11  page  memorandum  from  Eco- 
nomics and  it  was  written  by  some  low  staff  level  economist  recom- 
mending closing  whereas  the  staff's  recommendation  of  complaint  was 
about  200  pages  long,  very  detailed. 

Mr.  Pickle.  Do  you  know  whether  the  Bureau  of  Competition  had 
prepared  a  similar  report? 

Mr.  Barnes.  There  was  a  short  memorandum  b}^  the  Bureau  Direc- 
tor that  accompanied  the  case. 

Mr.  Pickle.  By  short,  ^vas  it  a  5  page  as  compared  to  a  10  page 
document? 

]\Ir.  Barnes.  It  would  not  have  been  more  than  10  pages,  I  don't 
believe. 

]Mr.  Pickle.  Would  you  care  to  comment  on  the  merits  of  the  argu- 
ment advanced? 

Mr.  Barnes.  Well,  I  do  not  agree  with  the  argument  advanced.  As 
I  say,  the  Washington  market  is  a  very  concentrated  market  with  two 
firms  holding  over  60  percent  of  the  sales  and  their  sales  are  increasing 
all  the  time.  Xo  other  firm  has  more  than  6  or  7  percent  of  the  market. 
There  are  no  wholesale  grocers  in  the  Washington  market.  Vv^e  had  a 
clear  section  7  merger  violation  which  we  could  establish. 

There  was  also  a  charge  of  predatory  pricing  in  the  case  which  was 
very  interesting.  Back  in  about  1966  a  grocery  chain  in  New  Jersey  by 
the  name  of  Shop  Rite,  a  very  aggressiv^e  and  low-priced  grocery  chain 
in  Xew  Jersey,  decided  it  would  enter  the  Washington  market  and  it 
announced  its  intention  to  enter  the  Washington  market.  It  acquired 
two  locations,  two  stores.  One  store  was  located  out  in  Langley  Park 
and  one  was  located  over  in  College  Park,  ]Md.  This  was  going  to  be 
their  initial  entry  into  the  market. 

About  4  weeks  before  Shop  Rite  came  into  this  market,  Safeway 
and  Giant  lowered  their  prices  completely  around  each  proposed  Shop 
Rite  location.  They  lowered  their  prices,  they  started  circulars,  they 
w^ere  running  specials.  This  was  4  weeks  before  Shop  Rite  came  into 
the  market.  When  Shop  Rite  finally  did  enter.  Giant  and  Safeway 
continued  these  low  price  promotions  only  surrounding  the  Shop  Rite 
stores  and  within  2  months  Shop  Rite  was  out  of  business;  they  with- 
clrew"  and  went  back  to  New  Jersey. 

So  this  was  the  predator-y  pricing  aspect  which  we  had  also  included 
in  our  recommendations.  I  thought  that  was  a  particularly  beautiful 
Robinson-Patman  case — predatory  pricing  to  eliminate  a  potential 
competitor,  to  prevent  him  from  coming  into  the  market.  There  was 
also  an  alleiration  which  is  more  humorous  than  anything  else.  Giant 
Food  was  the  landlord  at  one  of  these  locations  and  the  day  the  Shop 
Rite  store  opened.  Giant  Food  blacktopped  the  parking  area  so  it  made 
it  very  inconvenient  and  messy  for  the  customers  as  well  as  the  new 
market  entrant.  We  would  have  introduced  evidence  to  this  effect  in 
the  case  had  it  been  brought. 

Mr.  Pickle.  Off  the  record. 

[Discussion  off  the  record.] 
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]\Ir.  Pickle.  Back  on  the  record. 

Would  you  care  to  comment  who  you  think  stopped  that  suit,  that 
complaint^ 

Mr.  Barnes.  Well,  I  would  not  say  the  suit  was  stopped.  A  determi- 
nation was  made  to  close  it.  While  I  might  disagree  with  that  final 
determination,  I  cannot  say  that  I  was  right  or  that  they  were  wrong, 
but  what  now  causes  me  some  concern  is  the  Commission  comes  out  2 
years  later.  3  years  later  and  says  we  are  now  going  to  make  a  big 
investigation  in  this  area. 

We  have  done  the  investigation.  We  had  the  facts,  we  were  ready  to 
proceed.  The  economists  will  tell  you  the  Commission  should  be  con- 
cerned vv^ith  structure  cases  where  there  is  a  two-firm  concentration  of 
40  or  50  percent.  In  this  area  you  have  a  two-firm  concentration  of 
over  60  percent.  The  market  involved  is  food  products  at  high  prices. 
This  is  certainly  an  area  where  the  Commission  should  be  going  if  they 
are  going  to  be  doing  anything  but  that  case  was  closed. 

Mr.  Pickle.  I  want  to  recognize  Mr.  Devine  in  just  a  minute.  I  want 
to  ask  you  if  you  wouhl  care  to  comment  on  the  statement  made  by  the 
Chairman  in  his  opening  remarks  in  which  he  pointed  out  in  Novem- 
ber 1970  a  House  subconnnittee  had  ordered  the  FTC  to  make  a  study 
of  the  Robinson-Patman  cases  and  to  make  that  report  to  the  Congress 
and  in  the  meantime  vigorously  carry  out  the  law.  Was  such  a  study 
ever  made  by  the  FTC '''. 

^Ir.  Barnes.  Yes,  a  study  was  made. 

Mr.  Pickle.  Was  a  report  or  study  made  to  this  subcommittee  ? 

]Mr.  Barnes.  I  never  saw  the  report.  The  Commission  hired  an 
economist  from  Vanderbilt  I'niversity,  whose  name  I  cannot  recall  at 
the  moment,  to  conduct  a  study  and  I  worked  with  him  to  some  extent. 
We  utilized  our  field  offices  that  we  had  then  to  investigate  the  effects 
of  past  Commission  orders,  and  reports  vrere  sent  in  and  turned  over 
to  this  outside  cconoinist.  In  my  review  of  the  reports  sent  in  by  our 
field  offices  it  was  very  favorable  toward  Robinson-Patman  enforce- 
ment. The  outside  economist  submitted  his  report  to  the  Director  of 
the  Bureau  of  Economics  and  that  is  the  last  I  have  heard  of  that 
report. 

Mr.  Pickle.  Then  you  do  not  know  whether  the  Bureau  of  Eco- 
nomics forwarded  that  up  in  the  chain  to  the  Commission? 

Mr.  Barnes.  I  do  not.  I  never  saw  the  report. 

Mr.  Pickle.  Do  you  know  if  the  Commission  ever  approved  or  com- 
mented upon  the  study  of  this  one  single  investigator  ? 

^[r.  Barnes.  I  do  not.  I  haye  never  seen  anything  indicating  the 
Conanission  has  acted  on  the  report. 

Mr.  Pickle.  So  far  as  you  know,  the  study  or  report  was  never  made 
to  the  Congress '? 

Mr.  Barnes.  As  far  as  I  know  it  never  was. 

]SIr.  Pickle.  Does  the  counsel  know  whether  such  a  re])ort  was  ever 
made  to  the  Congress  or  to  the  subcommittee  that  ordered  the  study  ? 

Mr.  Manelli.  Our  information  is  that  it  was  not. 

!Mr.  Pickle.  I  would  think  that  it  would  be  proper  for  the  commit- 
tee to  make  official  inquiry  to  the  FTC  as  to  why  that  study  was  not 
made,  if  it  was  not  made.  I  woidd  think  the  committee  will  have  some- 
thing in  writing  on  that. 

]Mr.  Manelli.  The  basis  for  our  information  is  the  phone  call  to  the 
Commission  this  morning,  but  we  can  get  that. 
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?Jr.  Pickle.  Just  affirm  it  one  way  or  the  other. 

Mr.  Devine. 

Mr.  Devine.  Thank  you,  Mr.  Chairman, 

Jucl<Te  Barnes,  you  said  j^ou  never  saw  the  report.  Do  you  know 
wliether  in  fact  the  report  was  prepared  ? 

Mr.  Barnes.  It  was  my  understanding^  that  the  outside  economist 
did  submit  a  report  to  the  Bureau  of  Economics. 

Mr.  DE'^^NE.  And  that  is  the  end  of  tlie  storj'  as  far  as  you  know  ? 

]\Ir.  Barnes.  That  is  it. 

]Mr.  Devine.  The  final  report  was  made  and  submitted  ? 

Mr.  Barnes.  I  do  not  know.  I  do  know  that  we  did  quite  a  bit  of 
Avork  on  the  study.  It  v;as  my  understanding  from  talking  with  the 
economist  that  he  had  subm.itted  a  report  to  the  Bureau  Director,  the 
Director  of  the  Bureau  of  Economics. 

Mr.  Devine.  When  I  first  came  into  the  room  I  thought  I  lieard  you 
testify  that  you  were  responsible,  you  thought,  for  initiating  too 
many  Robinson-Patman  investigations  early  on  and  you  were  prob- 
ably responsible  for  initiating  too  few  now.  Is  that  an  accurate  as- 
sessment of  what  you  said? 

Mr.  Barnes.  I  think  the  first  half  of  that  remark  was  correct.  I  do 
not  take  credit  for  issuing  too  few.  I  tried  to  issue  more.  I  think  the 
Commission  will  have  to  take 

Mr.  Devine,  Why  did  you  say  you  think  you  initiated  too  many  in 
t]ie  previous  3'ears? 

]Mr.  Barnes.  Well,  we  were  in  areas  where  I  don't  think  it  was  a 
good  investment  of  Commission  funds  really  when  you  look  at  some 
of  our  Robinson-Patman  cases.  In  other  words,  we  should  have  been 
more  selective  in  the  early  years. 

Mr.  Deat[ne.  Were  these  apparent  violations  ? 

Mr.  Barnes.  They  were  violations  of  the  law.  There  are  hundreds 
of  violations  of  the  law.  This  Kroger  case  indicates  that  price  dis- 
criminations and  promotional  discriminations  are  very  prevalent.  It 
is  no  problem  finding  violations  of  the  law.  The  Commission  has 
limited  funds  and  how  to  use  those  funds  has  reolly  been  a  problem  in 
the  last  two  years.  They  are  trying  to  use  policy  planning  and  IB]\I 
machines  to  allocate  resources  and  we  did  issue  too  many  Robinson- 
Patman  cases  at  one  tim.e.  I  don't  tliink  it  was  a  good  investment  of 
the  Commission's  resources.  However,  now  I  think  the}^  are  not  putting 
enough  resources  into  Robinson-Patman. 

_]\Ir.  Devine.  Was  this  just  your  personal  judgment?  I  mean  you 
did  too  many  before  and  j^ou  are  not  doing  enough  now. 

]Mr.  Barnes,  That  is  my  personal  judgment,  3'cs. 

Mr.  Devine.  Why  is  there  any  sinister  plot  on  behalf  of  the  Com- 
mission or  the  Commission  itself  to  overemphasize  earlier? 

]Mr.  Barnes,  There  is  nothing  sinister  about  it.  It  is  just  that  you 
have  fads  in  antitrust  enforcement  like  you  have  fads  in  everything 
else  and  the  fad  now  is  to  bring  a  structure  case.  The  Commission  has 
issued  a  complaint  against  the  major  oil  companies,  they  have  issued 
a  complaint  again.t  the  cereal  companies,  they  are  attacking  the  struc- 
ture of  industry.  TJiis  is  fashionable  now.  All  the  young  attorneys  we 
get  in  the  Comm.ission  want  to  work  on  structure  cases.  If  you  want 
to  nssigii  one  to  a  Robinson-Patman  case,  they  will  walk  out  the  door. 

Mr.  Devine.  That  is  the  trouble  in  living  in  an  era  of  fads — 
Naderism  and  things  like  Common  Cause  are  of  interest  to  them.  I 
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think  perhaps  there  is  a  bit  of  resentment  across  the  country  that  vre 
are  becomino;  an  overreeulated  society  and  I  don't  know  whether 
Robinson-Patnian  fits  in  this  pattern  or  not. 

I  remind  tlie  Chairman  of  one  of  our  former  colleagues  when  she 
was  making:  comment  about  consumer  protection  legislation  and  said 
it  was  based  on  three  fallacies:  one  is  the  gidlibility  of  the  American 
liousewife.  the  second  is  the  culpability  of  the  American  businessman 
and  ihc  third  is  the  infallibility  of  bureaucrats. 

I  think  this  is  the  kind  of  guidelines  we  want  to  take  a  look  at  before 
wo  <ro  overboard. 

That  is  all  I  have,  Mr.  Chairman. 

Mr.  Pickle.  I  would  observe  that  those  are  very  definite  observa- 
tioiis. 

]Mr.  Lent,  Mould  you  care  to  ask  questions ? 

Mr.  Lext.  I  have  no  questions  at  this  point,  Mr.  Chairman. 

]Slr.  Pickle.  I  would  like  to  ask  a  few  questions,  ^Ir.  Barnes. 

I  know  we  have  other  witnesses  but  I  want  to  refer  to  another  case 
that  has  concerned  me  and  that  is  the  beer  case  that  is  pending  before 
the  Commission. 

Are  you  familiar  with  the  FTC's  investigation  of  the  beer  industry? 

jVfr.  Barxes.  I  was  up  through  December  of  1972. 

Mr.  Pickle.  All  T'ight.  "Well,  would  vou  be  familiar  with  the  investi- 
irative  work  done  by  the  FTC  from 'the  early  days  of  1968  or  1969 
through  1972? 

^Ir.  Barxes.  Yes,  sir.  I  would. 

Mr.  Pickle.  Would  you  be  familiar  with  some  of  tlie  investigative 
work  done  by  the  FTC  New  Orleans  office  ? 

]\rr.  Barx'es.  Yes,  sir. 

jNIr.  Pickle.  I  understand  the  committee  has  given  to  the  witnesses 
a  chronology  of  events  in  the  various  cases;  the  beer,  the  ITT  Con- 
tinental  

^Fr.  Max'elli.  Kroger  and  ITT. 

]^Ir.  Pickle.  So  you  do  not  have  a  chronology  of  the  beer  case? 

]Mr.  Barxes.  Xo,  sir,  I  do  not. 

Mr.  PiPKLE.  I  would  want  the  staff  to  prepare  such  a  chronology 
for  the  witnesses'  consideration  even  at  a  later  date  so  that  they  would 
have  it  to  see  that  we  have  factually  stated  what  we  believe  is  the  case, 

Now  one  item  I  have  listed  here,  just  so  you  will  liave  it  in  front  of 
you,  on  February  25,  1970,  ''Subject  matter" — that  is  the  beer  case — 

Under  File  No.  701  0047  assigned  to  Attorney  Van  Vrart  of  the  New  Orleans 
office. 

March  31 — IMay  11.  1070.  Two  Xew  Orleans  attorneys,  including  Van  Wart, 
eonrlncted  intervievvs  in  Texas.  Tan  Wart  was  assisned  the  case. 

Early  .Tune  1070.  Acting  Director  of  Bureau  of  Restraint  of  Trade.  Basil 
^lezines,  ordered  Yogler  to  recall  Xew  Orleans  investigation  even  though  not 
completed  and  to  handle  it  himself. 

I  want  to  ask  at  this  point,  do  you  know  why  ^Ir.  Mezines  would 
recall  that  case  and  say  that  he  would  handle  it  liimself  ? 

]\Ir.  Barxes.  Well,  we  felt  that  the  headquarters  attorneys  could 
do  a  more  thorough  and  more  com.petent  job  than  leaving  it  down  in 
th'^  Xew  Orleans  office. 

Mr.  Pickle.  "Was  there  any  reorganization  at  the  Commission? 

Ml-.  Barxes.  In  July  1970  the  Commission  was  reorganized. 

Mr.  Ptckte.  Did  that  have  a  bearing  on  vdiether  the  case  ^\ould  be 
recalled  in  July  ? 
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Mr.  Barnes.  Yes.  In  July  1970  one  of  the  first  things  we  did  vras 
review  ail  pending  matters  and  a  decision  was  made  to  bring  that  case 
back  to  headquarters  for  handling. 

Mr.  Pickle.  Another  item. 

Late  July  1970.  Vogler  traveled  to  New  Orleans  to  confer  with  Van  Wart  re- 
garding this  order. 

July  24-August  21,  1970.  Two  New  Orleans  attorneys  conduct  further  inter- 
views in  Texas. 

October  6,  1970.  New  Orleans  office  forwarded  substantially  completed  investi- 
gation to  Vogler ;  however,  because  of  the  order  to  return  the  matcer,  no  sum- 
mary report  or  recommendations  were  submitted  by  the  field  to  accompany  its 
raw  data  files.  They  suggested  that  it  would  be  necessary  to  subpoena  certain 
data. 

Is  that  correct  as  you  recall  it  ? 

Mr.  Barnes.  I  would  say  that  was  substantially  correct,  yes,  sir. 

You  said  completed  investigational  files.  I  never  thought  that  ISTew 
Orleans  had  anj^where  near  completed  an  investigation. 

Mr.  Pickle.  Well,  I  am  glad  to  have  that  differentiation. 

Now  during  tliis  particular  time  did  you  ever  discuss  the  beer  in- 
vestigation with  ]Mr.  Ward  ^ 

Mr.  Barnes.  Yes,  sir. 

Mr.  Pickle.  When  did  you  discuss  those  others  with  Mr.  Ward? 

Mr.  Barnes.  It  would  have  happened  daily  or  weeklj-.  Vfe  were  very 
concerned  about  the  beer  case  that  it  was  not  being  moved  forward 
fast  enough  or  successfully  enough  so  we  discussed  it  quite  often. 

Mr.  Pickle.  You  discussed  it  regularly  then  with  Mr.  Ward  ? 

Mr.  Barnes.  Yes,  sir. 

jMr.  Pickle.  Do  you  feel  that  there  was  a  case  for  complaint  under 
the  Eobinson-Patman  Act  with  reference  to  the  beer  case  ? 

Mr.  Barnes.  Yes,  sir. 

Mr.  Pickle.  Did  you  make  that  recommendation  to  Mr.  "Ward? 

Mr.  Barnes.  Well,  we  discussed  it.  We  never  got  to  any  final  recom- 
mendations on  the  beer  case.  It  was  decided  to  make  beer  into  a  struc- 
ture case. 

Mr.  Pickle.  Before  you  made  that  decision,  was  it  your  opinion  that 
a  case  could  be  made  under  the  Robinson-Patman.  Act  on  tlie  beer  case  ? 

Mr.  Barnes.  Yes,  sir.  We  had  compiled  a  substantial  amount  of  in- 
formation, it  was  about  this  time  that  the  Pearl/Anheuser-Busch  pri- 
vate litigation  was  in  progress  down  in  Houston.  I  l^elieve  it  was,  and 
the  district  court  came  out  with  an  opinion  discussing  the  evidence  in 
the  file.  At  that  time  it  appeared  to  me  that  there  would  have  been  a 
pricing  case  that  we  could  make,  a  promotional  allovrance  case  that  we 
could  make  and  a  possible  price  fixing  case  that  we  could  have  made. 

Mr.  Pickle.  You  agreed  with  the  court  in  that  there  was  suilicient 
evidence? 

Mr.  Barnes.  From  what  the  court's  opinion  stated  it  appeared  to  me 
there  was  sufficient  evidence  for  the  Commission  to  have  l)rought  a 
case. 

Mr.  Pickle.  My  specific  question  to  you  is,  do  you  feel  that  a  suit 
should  have  been  brought  under  the  Robinson-Patman  Act  at  that 
Y>omt  ? 

Mr.  Barnes.  At  that  point,  yes,  sir. 

Mr.  Pickle.  And  you  so  recommended  to  Mr.  Ward  ? 

Mr.  Barnes.  Well,  I  am  sure  wo  discussed  it  and  that  would  have 
been  my  viewpoint. 
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Mr.  PicKLL'.  Are  you  indefinite  as  to  whether  a'Ou  made  that  recom- 
mendation? 

Mr.  B/iRNES.  Well,  I  would  say  we  discussed  it  and  we  discussed  the 
fact  that  we  could  make  a  case.  Mr.  Ward  was  more  interested  in  hav- 
ino;  an  industrywide  structure  type  case  so  we  never  followed  through 
on  any  written  recommendations. 

Mr.  Pickle.  Do  you  have  to  decide,  does  the  Commission  have  to 
decide,  does  Mr.  Ward  have  to  decide  or  any  otlier  division  here 
whether  3^ou  must  go  Robinson-Patman,  structure,  or  can  you  do  both? 

Mr.  Barnes.  Well,  it  is  not  practical  to  do  both.  We  don't  have  that 
many  resources,  tliat  many  attorneys. 

JIi\  Pickle.  But  a  suit  under  Robinson-Patman  could  be  carried 
forward  even  though  the  Commission  would  pursue  and  could  pursue 
the  investigation  on  structure  matters? 

Mr.  Barnes.  It  certainly  could.  There  is  no  reason  it  could  not  be 
done  except  resources. 

]Mr.  Pickle.  Well,  vrhat  were  Mr.  Ward's  feelings  then  why  the  case 
was  not  filed  under  the  Robinson-Patm.an  Act  ? 

Mr.  Barnes.  Well,  a  decision  "was  made  to  j^roceed  on  an  industry- 
wide structure  case  and  at  that  point  we  had  to  go  to  the  Commission 
and  get  resolution  approval  from  the  Commission  to  do  this.  As  I  un- 
derstand it,  th.e  Conniiission  did  authorize  us  to  make  an  industrywide 
investigation  so  that  the  Commission  approved  the  Bureau  recom- 
mendation. 

Mr.  Pickle.  This  beer  case  had  been  going  on  really  from  the  days 
of  1963  but  in  May  1969  the  complaint  was  filed  by  Lone  Star 
Beer,  I  guess,  against  Schlitz,  is  that  correct?  Whatever  the  dates, 
this  case  had  been  going  on  for  6  to  8  years  and  it  has  had  a  number 
of  investigators  or  individuals  assigned  to  it  by  the  various  divisions. 
The  net  effect  is  after  nearly  8  years  there  is  not  a  determination  of 
this  case,  is  that  correct  ? 

Mr.  Barnes.  That  is  correct. 

Mr.  Pickle.  Why  would  this  case  have  dragged  out  this  long? 

Mr.  Barnes.  Well,  here  you  have  the  basic  conflict  between  Sherman 
Act  proponents  and  Robinson-Patman  proponents.  It  is  difficult  to  get 
the  Commission  to  undertake  a  Robinson-Patman  case.  It  is  a  difficult 
case  to  make  and  the  Commission  just  never  turned  its  mind  to  making 
a  Robinson-Patman  case  here.  We  could  have  made  a  case  in  my 
opinion. 

]Mr.  Pickle.  The  investigators  interviewed  the  distributors  in  the 
beer  case  and  found  enough  evidence  to  indicate  that  there  should  be 
a  violation  of  the  Robinson-Patman  Act.  This  was  so  recommended 
by  the  investigators  or  it  was  so  reported  by  the  investigators  to  the 
division  chiefs  as  well  as  the  Commission.  Now  why  was  action  not 
carried  forward? 

Mr.  Barnes.  Well,  I  never  recall  seeing  any  such  recommendations. 
When  I  was  first  assigned  to  the  case,  a  case  had  not  been  made.  We 
called  the  files  back  from  New  Orleans,  we  reviewed  what  they  had 
done.  We  assigned  Mr.  Vogler  to  handle  the  matter.  We  assigned  him 
an  accountant  by  the  name  of  Mr.  Underwood.  I  worked  with  those 
two  gentlemen  and  we  devised  a  reporting  form  so  that  we  could  find 
out  exactly  what  kind  of  prices  and  allowances  were  being  made  avail- 
able to  distributors  throughout  six  or  seven  areas  in  Texas.  Just  about 
the  time  that  our  information  was  being  completed  the  Pearl  decision 
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by  the  District  Court  was  announced  and  at  that  point  I  was  confident 
\\-e  could  make  a  Robinson-Patman  case.  The  Bureau  decision  was  not 
to  proceed  any  further  on  Eobinson-Patman  but  to  start  a  structure 
case  against  the  industry. 

jNIr.  PiCKi.E.  Let  me  review  some  of  the  items  of  our  chronology  here 
for  you,  Mr.  Baraes. 

Air.  Barnes.  All  right. 

Mr.  Pickle.  "September  1971.  Vogler,  Underwood  and  an  investiga- 
tor from  the  New  Orleans  office  spent  three  weeks  in  Texas  delivering 
charts  and  interviewing  distributors." 

I  assume  this  would  be  distributors  for  both  the  large  and  the  small 
participants;  that  is 

Mr.  Barxes.  This  would  have  been  Budweiser  distributors  and 
Schlitz  distributors. 

Mr.  Pickle.  Primarily  those? 

Mr.  Barnes.  Yes. 

Mr.  Pickle.  All  right. 

Now  Thanksgiving  1971,  the  distributors — I  assume  those  ones  we 
have  mentioned — responded  regarding  the  charts.  Their  response  re- 
garding the  charts  "was  such  that  the  need  for  compulsory  process  was 
confirmed ;  that  is.  the  Schlitz  distributors  did  not  furnish  information 
that  showed  that  these  were  ]Dredatory  pricing  practices. 

Now  in  December  of  1971  Mr.  Vogler  j^repared  draft  memorandum 
from  Mr.  Ward  to  the  Commission  requesting  the  authority  for  com- 
pulsory process  and  for  expansion  of  present  regional  investigation 
into  ])atterns  of  operation  and  increasing  competition  in  the  beer 
industry. 

It  would  seem  to  me  that  l^etween  September  and  Thanksgiving 
when  you  did  intervievr  the  distributors  and  they  divd  not  furnish  in- 
formation why  the  case  should  not  be  reported  and  that  was  rejwrted 
back  to  the  Commission  at  the  same  time  by  December  even  though 
a  memorandum  was  given  to  ^h\  Ward  that  it  should  proceed,  it  looks 
like  they  were  switching  over  then  to  a  structured  case  in  spite  of  that 
recommendation.  Is  that  correct? 

Mr.  Barnes.  Not  at  that  time.  I  believe  the  Schlitz  distributors  re- 
fused to  give  us  information  or  the  Schlitz  company  itself  refused  and 
we  wanted  subpenas  to  get  the  information  from  Schlitz.  I  believe  we 
had  meetings  v:ith  tlie  Schlitz  general  counsel  and  eventually  we  did 
get  the  information. 

Mv.  Pickle.  Now  T  could  switch  over.  If  it  was  not  in  December, 
perhaps  it  would  be  by  A])ril.  If  that  would  be  more  in  keeping  with 
your  recommendation,  let  me  state  what  my  item  shows. 

On  April  28,  1972,  Mr.  Vogler  sent  a  memo  to  his  supervisor  Mr. 
Bai-nes  summarizing  the  information  to  date.  Mr.  Vojxler  expressed  the 
A-iew  that  the  PIouston-Galveston  market  areas  are  "good  to  excellent 
for  Section  5  and  Section  2(a)."  That  is  the  Clayton  Act. 

Mr.  Barnes.  Yes,  sir. 

Afi'.  Pickle.  INIoreover,  ]\Ir.  Vogler  referred  to  the  U.S.  district  court 
decision  in  February  1972  in  the  Pearl  case  in  which  reasonable 
SfT'ounds  were  found  for  violations  under  circumstances  virtually 
identical  to  the  FTC's  investigation. 

Mr.  DE^^NE.  What  are  you  talking  from,  Jake? 

Mr.  PicivLE.  This  is  a  memo  I  assume  given  to  the  members  of  the 
committee. 
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Mr.  Devixk.  It  is  not  m  tlie  folder  ? 

Mr.  Manelli.  Xo. 

Off  the  record  a  minute. 

Mr.  Pickle.  I  asked  for  this. 

["Discussion  oil  the  record.] 

iVIr.  Pickle.  Back  on  the  record. 

Page  2,  April  28,  1972.  Thereafter  I  suppose  at  that  time  the  de- 
cision must  have  been  made  that  you  would  proceed  with  a  structure. 

Mr.  Barnes.  Just  about  that  time.  I  believe  at  that  time  Mr. 
Vogler — one  reason  he  wrote  the  memorandum,  he  was  leaving  the 
Commission  and  this  was  more  or  less  a  report  on  what  he  had  done 
to  date. 

Mr.  Pickle.  The  case  then  was  signed  over  to  a  member  shown  to  be 
]\Ir.  Joseph. 

Mr.  Barxes.  At  that  point  it  was  definitely  a  structure  case. 

^Iv.  Pickle.  Why  do  you  say  it  was  a  structure  case  at  that  point? 

]Mr.  Barnes.  "Well,  I  recall  when  Mr.  Joseph  got  it  it  was  decided 
that  we  would  seek  permission  fi-om  the  Commission  to  go  to  structure. 

Mr.  Pickle.  Who  is  ''we"  decided  ? 

Mr.  Barnes.  Well,  the  Bureau.  The  Bureau  of  Competition,  tlie 
Bui-eau  Director. 

Mr.  Pickle.  Mr.  Ward? 

Mr.  Barnes.  Mr.  Waixl.  myself. 

Mr.  Pickle.  He  decided  at  that  time  to  take  over  in  spite  of  the 
recommendation  of  Mr.  Vogler  and  the  field  investigators  and  the 
court  decision  ? 

^Tr.  Barnes.  That  is  correct. 

Mr.  Pickle.  Xow  why  was  that  change  made  ? 

Mr.  Barnes.  Well,  sincere  belief  that  the  best  way  to  proceed  in  the 
public  interest  would  be  to  go  for  a  structure  case  but  I  might  say  tliat 
today,  wlvich  is  two  years  later,  nothing  has  come  out  of  the  mill. 

^Tr.  Pickle,  I  don't  want  to  unduh'  question  on  this  point  and  I 
yield  back  to  counsel  if  he  has  any  additional  questions  aloncr  this 
line  except  to  make  the  observation  that  wlien  a  question  of  predatory 
pricing  is  raised,  whether  it  is  in  beer  or  i]i  bread  or  in  the  grocery 
cases,  and  when  those  cases  stretch  out  for  6  to  8  years,  it  is  most  likely 
tliat  the  little  man  cannot  survive  unless  he  has  awfully  good  luck  or 
a  lot  of  conditions  come  about  that  worked  in  his  favor. 

How  can  the  little  man  stay  in  business  if  these  cases  are  kicked 
about  or  dragged  out  for  a  number  of  years  and  then  the  entire  thrust 
of  them  change  such  as  in  the  beer  case?  What  is  your  present  position 
]low  ? 

^Ir.  Barnes.  I  am  an  Administrative  Law  Judge  now. 

Mr.  Pickle.  The  Chairman  at  the  beginning  made  clear  that  he  was 
not  trying  to  seek  a  recommendation  of  what  should  be  done.  At  this 
point  do  you  know  who  woidd  make  the  decision  on  the  beer  case? 

^Iv.  Barnes.  It  would  be  'Mv.  Halverson.  He  is  the  Bureau  Director 
at  the  present  time. 

Ml'.  PicKT,E.  Do  you  know  whether  the  proceeding  now  is  in  the 
direction  solely  of  the  structured  aspect  or  is  tliere  anv  consideration 
being  given  for  Robinson-Patman  violations  at  this  point? 

Ml".  Barnes.  The  ultimate  complaint  that  comes  out  might  resemble 
the  Borden  case  that  I  mentioned  earlier,  the  lemon  juice  case,  where 
they  would  challenge  a  numl)er  of  things,  includiuir  Robinson-Patman. 
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Tliat  miglit  be  what  will  erentnally  happen,  I  don't  know.  I  never 
liarl  too  much  faith  in  these  structure  cases  and  especially  in  the  beer 
industry. 

Mr.  Pickle.  Do  you  know  whether  any  individual  with  the  Com- 
mission then  or  who  left  the  Commission  and  has  practiced  law  has 
any  private  interest  tliat  might  be  a  conflict  of  interest? 

Mr.  Barxes.  Not  in  the  beer  matter. 

Mr.  Pickle.  Counsel,  do  you  have  any  additional  questions? 

3Ir.  Maxelli.  Xo. 

Mr,  Pickle.  Mr.  Barnes,  I  thank  you  very  much.  In  view  of  the  fact 
that  this  is  an  ongoing  hearing  and  there  is  another  witness  to  be 
heard,  I  wonder  if  3^ou  vvould  excuse  yourself.  Can  you  wait  in 
case  we  want  to  call  you  back  to  the  stand  ? 

Mr.  Barxes.  Yes,  sir. 

]Mr.  Pickle.  Tliank  you  very  much. 

]Mr.  Barxes.  Then  I  am  not  to  wait  in  the  room  ? 

^Tr.  Pickle.  Yes. 

]Mr.  Barxes.  I  may  wait  in  the  room  ? 

Mr.  Pickt  E.  Oh,  yes. 

Will  Mr.  Gordon  Young-wood  and  Mr.  Robert  Rosen  come  forward. 
I  would  like  to  swear  you  in  now  for  the  hearing  if  you  will  raise  j^our 
right  hand. 

Do  you  swear  o?-  affirm  that  the  testimony  you  give  this  committee 
is  the  truth,  the  Mhole  truth  and  nothing  but  the  truth,  so  help  vou 
God  ? 

Mr.  YouxGwooD.  I  do. 

Mr.  RosEX.  I  do. 

3.1r.  Pickle.  You  may  be  seated. 

TESTIMONY  OP  GOEBON  YOUITGWOOD  AND  EGBERT  HOSEN, 
ATTORNEYS,  BUEEATJ  OF  COMPETITION,  FEDEEAL  TEADE 
COMMISSION 

]\Ir.  Pickle.  Let  me  ask  you  first  your  title  or  position  with  the  Fed- 
eral Trade  Commission,  Mr.  Youngwood. 

Mr.  YouxGwooD.  Attorney  with  the  Federal  Trade  Commission. 

Mr.  Pickle.  What  division? 

Mr.  YouxGwooD.  Bureau  of  Competition. 

]\Ir.  Pickle.  And  ]^Ir.  Rosen  ? 

Mr.  Rosex.  I  am  a  staff  attorney  with  the  Bureau  of  Competition. 

Mr,  Ptckle.  I  will  ask  the  counsel  now  to  proceed  with  the  questions. 

Would  eitlier  one  of  you  gentlemen  like  to  ask  nny  questions? 

Mr,  Devixe.  'So. 

Mr.  Lent.  Xo. 

!Mr.  Pickle.  I  ask  coujisel  then  if  you  will  proceed. 

Mr.  JMaxeltj.  Prior  to  this  proceeding  here  today  did  you  both  get 
a  copy  of  the  chronology  prepared  by  the  staff  on  the  Kroger  case  ? 

Mr.  RosEX.  Yes,  we  both  did. 

]Mr.  Maxelli,  I  presume  you  have  had  a  chance  to  look  it  over.  Do 
you  disagree  with  any  of  the  dates  or  the  facts  that  are  listed  on  the 
chronology?  Is  it  accurate  as  far  as  you  can  tell? 

I  will  ask  Mr,  Youngwood, 

Mr,  YouxciwooD.  Tlie  chronology  is  virtually  accurate.  I  would  sug- 
gest that  on  page  4,  the  third  entry  from  the  bottom  should  be  Janu- 
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ary  24,  1973  as  opposed  to  January  2-1. 1974.  In  addition  to  that  I  think 
it  is  possible  that  there  might  be  additions  whicli  ATOuld  be  made  to 
the  chronology  which  I  am  sure  counsel  is  aware  of  and  possibly  didn't 
deem  it  important  enough  to  include  in  the  chronology. 

]Mr.  Manelli.  AVhat  additions  do  you  have  in  mind? 

Mr.  YouxGwooD.  All  right.  On  page  2,  betv/een  June  and  October 
of  1971,  Mr.  Rosen  and  I  and  INIr.  Underwood  who  was  an  accountant 
with  the  Commission  visited  three  regional  Kroger  divisions.  While 
we  were  there  we  culled  through  an  unbelievable  number  of  docu- 
ments. We  had  copied  for  us  several  thousand  documents  vrhich  we 
believed  mighit  give  us  an  opportunity  to  determine  whether  there  was 
in  fsict  a  violation  of  the  law.  Wc  then  examined  these  documents  and 
came  to  the  conclusion  that  there  would  be  25  suppliers  that  it  might 
be  appropriate  to  contact  further  in  our  quest. 

In  early  October  of  1971  I  met  with  Mr.  Ward  and  Judge  Barnes 
for  the  purpose  of  reporting  the  progress  of  the  case  and  for  the  pur- 
pose of  making  recommendations.  I  indicated  that  we  had  decided 
that  there  were  25  suppliers  we  felt  we  should  contact  in  order  to  deter- 
mine what  to  do  with  the  matter. 

I  suggested  also  that  it  was  possible  that  the  scope  of  the  investiga- 
tion should  be  expanded  substantially  and  we  discussed  that.  We  dis- 
cussed the  manner  in  which  the  action  should  proceed,  and  it  was 
determined  that  v.e  would  contact  the  25  suppliers;  however,  that 
there  should  be  separate  investigations  undertaken  of  the  suppliers 
involved. 

In  December  of  1971 

]\[r.  Manelli.  Excuse  me.  At  that  point  you  are  saying  they  agreed 
Avitli  you? 

Mr.  YouNGWooD.  Yes.  We  were  told  in  point  of  fact  as  well  that 
with  respect  to  some  of  the  suppliers  there  should  be  compulsory  proc- 
ess used.  I  mean  by  that  that  we  should  attempt  to  obtain  information 
by  use  of  a  subpena  rather  than  by  use  of  a  letter  going  to  the 
suppliers. 

Mr.  jManelli.  This  was  also  in  accord  with  your  recommendation 
to  them? 

Mr.  YoTTXGWooD.  Xo,  it  was  not  my  recommendation  that  we  go  by 
virtue  of  the  subpena.  However,  that  was  done  I  think  basically  in  an 
effort  to  see  whether  it  would  be  possible  to  speed  up  the  normal 
process. 

Mr.  Manelli.  All  right.  Now  at  this  point  you  are  suggesting  addi- 
tional dates  or  events  you  think  might  be  material  for  inclusion  in 
this? 

Mr.  YouxGwooD.  That  is  risht.  The  meeting  which  was  held  in 
October  was  significant.  I  would  comment  that  until  that  meetmg  the 
case  was  limited.  I  think  that  the  committee  should  recognize  that 
when  we  received  this  case  it  was  involved  with  a  promotion  which 
had  existed  in  Atlanta  in  1968  and  we  determined  that  there  was  a 
possible  violation  of  the  law  which  amounted  to  something  in  the 
neighborhood  of  $4,500  in  discriminations.  We  didn't  think  we  should 
go  forward  with  any  violation  of  the  law  which  was  that  minuscule 
so  Ave  decided  that  we  would  attempt  to  see  whether  this  was  something 
which  was  prevalent  throughout  the  company. 

"Sir.  Maxelli.  xVU  right.  In  the  interest  of  time,  I  don't  want  to 
curtail  yonr  answers  or  stop  you  from  saying  anything  that  is  relevant, 
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could  yon  jnst  limit  yourself  to  now  commenting:  on  tlie  chronology 
and  then  I  will  ask  questions.  If  you  have  something  else,  fine. 

Mr.  YouxGWOOD.  In  February  1972  we  went  to  the  Kroger  home 
office  in  Cincinnati  and  in  February  1973  there  was  a  meeting  held 
with  Mr.  Liedquist,  Mr.  Ward,  ]Mr.  Cloe,  Mr.  Rosen,  Mr.  Lipson  and  I. 

Mr.  Manei.li.  All  riglit 

Let  me  ask  the  same  question  of  ]Mr.  Rosen.  Do  you  concur  in  the 
remarks  that  ]Mi'.  Youngwood  has  made?  Do  those  appear  to  you 
also  to  be  significant  dates  that  ought  to  be  eonsidei'ed? 

Mr.  RosEX.  I  concur  with  those  additions  and  I  cannot  contribute 
any  further  ones  at  this  time. 

Mr.  Manelli.  You  were  both  assigned  to  the  Kroger  case  when  it 
was  opened  by  tlio  Commission  in  September  1970,  is  that  correct  ? 

^Ir.  Rosen.  I  believe  I  was  put  on  the  case  subsequent  to  Mr.  Young- 
wood  but  shortly  thereafter. 

Mr.  Maneelt.  Approximately  in  September  1970? 

Mr.  Rosen.  Excuse  me.  The  case  was  not  opened  in  September  1970. 
The  case  was  o])ened  in  1968. 

Ml-.  Maneeei.  Well,  we  may  be  talking  about  separate  cases  that 
involve  the  same  comj^any.  Our  information,  as  stated  in  tlie  chronol- 
ogy, is  that  on  September  2.")  the  Commission  authorized  ojuming  the 
case  to  investigation  under  section  2  of  the  Robinson-Patman  Act  and 
so  forth,  as  you  see  in  the  chronology.  Is  that  not  correct?  I  don't  want 
to  .<Tet  hung  up  on  this  particular  point. 

]\Ir.  YouNowooD.  This  is  mereh'  an  expansion  of  the  investigation 
M-hich  started  in  1968. 

Mr.  Manelei.  You  have  been  in  the  case  since  about  1970  ? 

Mr.  YouNowoon.  Tliat  is  correct. 

Mr.  Maneelt.  Yon  can  go  that  far? 

Mr.  YorxowooT).  Yes. 

^Ir.  ]Maxelet.  And  the  same  is  true  of  you.  Mi-.  Rosen  ? 

Mr.  Rosen.  That  is  con-ect. 

Mr,  Maxeeli.  And  tlie  Commission  lins  since  closed  its  files  so  the 
Kroger  case  is  im  longer  pending.  Would  I  be  correct  in  saying  that? 

Mr.  RosEX'.  That  is  correct  also. 

Mr.  Manelei.  And  you  were  both  the  ]-)rincipal  attorneys  who  han- 
dled the  case  at  least  from  that  period  1970. until  it  was  closed  in  Sep- 
tember of  1973 — no? 

Mi*.  Voi'X'^r.wofjr).  Xo,  sir".  Xo. 

Mr.  Maxeeet.  You  were  not  the  principal  attorneys  or  are  you 
questioning  the  dates? 

]Mr.  YouxowooD.  I  am  looking  to  the  date.  I  am  lookinq-  at  your 
chronology.  In  Def^omber  1972  is  Avas  determined  by  Mr.  Ward  that 
the  case  v.-oidd  probablv  o-o  to  ti'ial,  and  that  in  liffht  of  the  fact  that 
jieithei-  Air.  Rosen  nor  I  had  trial  experience  and  in  light  of  the  fact 
that  it  would  be  a  big  case  it  would  be  best  to  assis:n  another  attorney, 
a  supervising  attorney.  At  tliat  point  in  time  Rafe  Cloe  was  assigned 
as  attornev. 

Mr.  T'lCKEE.  What  date  was  ]Mr.  Cloe  assigned  ? 

Ml'.  Yoi^xowooD.  T  am  looking  at  the  chronology  and  it  states  tlmt 
]\rr.  Ward  assigniMl  Mr.  Rafe  Cloe  as  supervising  attorney  on  December 
19,  1972.  There  is  aiiotlier  date  that  he  was  officially  made  supervising 
attornev.  Januarv  12,  1973. 

]Mr.  Maxeeei.  That  is  cori'ect,  is  it  ? 
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Mr.  YouxGWOOD.  I  don* t  know  the  date  on  which  he  was  assigned  but 
in  general  that  is  about  right. 

Mr.  ]Manklli.  At  the  time  lie  was  introduced  into  the  case  he  was 
the  senior  attorney,  is  that  correct  ^ 

Ml'.  YouxGwooD.  That  is  correct. 

Mr.  Maxelli.  Again  referring  to  the  chronology,  it  does  appear  that 
at  least  se\'en  attorneys  at  various  points  worked  on  the  case  to  varying 
degrees  during  the  3-year  period  prior  to  the  final  disposition. 
Is  that  rouglily  accurate  to  your  recollection? 

Mr.  KosEX.  Well,  originally  tliere  was  one  attorney  from  Atlanta. 
Then  Mr.  Ivan  Smith  and  1  believe  Mr.  David  Malone  were  also 
assigned  to  the  matter.  Then  Mr.  Youngwood  and  myself  and  also 
j\lr.  Robert  Fulgenc}'. 

Mr.  Maxelli.  I  counted  seven,  if  we  include  Mr.  Cloe  in  that 
number. 

Could  3'ou  estimate  how  many  man-hours  you  think  might  have  been 
spent  developing  this  case  ^  Any  wa}-  you  can  come  up  with  an  esti- 
mate ? 

Mr.  YouxGV\'0()D.  I  would  rather  not. 

Mr.  Z\Iaxelli.  "Would  it  have  been  o^•er  5,000  perhaps?  Would  that 
be  roughly  accurate,  do  you  think,  or  have  you  no  way  of  estimating  ? 

^Ir.  YurxGWOOD.  I  have  checked  with  tlie  Office  of  Evaluatioji  to 
determine  the  number  of  man-hours  that  were  spent,  yes.  My  recollec- 
tion is  not  too  precise  but  it  is  that  there  were  over  5,000  man-hours. 

Mr.  Maxelli.  And  there  v:as  a  good  deal  of  travel  involved,  wasn't 
there  ? 

Mr.  YouxGwooD.  During  tlie  course  of  the  case  we  visited  three  re- 
gional offices  and  we  went  to  the  Kroger  general  office  which  is  in  Cin- 
cinnati. We  also  went  back  to  Detroit  and  Indianapolis  to  interview 
nonfavored  competitors.  In  addition  we  had  our  accountants  go  to 
the  Detroit,  Indianapolis  and  Atlanta  areas  for  the  purpose  of  obtain- 
ing invoices  from  the  nonfavored  competitors  and  examining  them, 
so  the  answer  is  yes. 

Mr.  Maxelli.  In  summaiT  there  was  a  good  deal  of  eifort  at  the 
time  and  energy  spent  on  tiiis  case  ? 

Mr.  YouxGwooD.  Yes. 

Mr.  Maxelli.  During  tlie  course  of  the  investigation  did  you  keep 
your  supervisors  aware  of  how  the  matter  was  progressing? 

Mr,  YorxGAVooD.  Yes, 

Mr.  Maxelli.  Who  were  those  supervisors  ? 

Mr.  YouxGWOOD.  We  kept  Mr.  Barnes,  presently  Judge  Barnes, 
aware  of  how  the  matter  was  progressing.  I  spoke  to  ]Mr.  Ward,  as  I 
iiidicated,  in  October  1971  and  I  didn't  have  any  other  conversation 
with  him  and  I  don't  know  whether  Mr.  Rosen  did.  I  did  not  have  any 
other  conversation  with  liim  tiiougli  on  the  matter  until  the  end  of 
1972,  I  don't  believe.  Maybe  I  did.  I  don't  believe  I  did. 

Mr.  ^Iaxelli.  So  when  you  say,  yes,  you  kept  your  supervisors 
aware,  you  have  reference  to  your  reports  to  Judge  Barnes? 

j^Ir.  Yoi  xGwooD.  That  is  correct. 

iSIr.  JNIaxelli.  And  3'ou  met  with  ]Mr.  Ward  only  the  one  time  on 
this  case  ? 

Mr.  YouxGwooD.  In  1971,  that  is  correct.  I  don't  recall  meeting  with 
^f  r.  Ward  again  on  this  matter  until  Xovember  of  1972.  I  ma}'  be  mis- 
taken on  that. 
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Mr.  jNIanelli.  And  you  vrere  at  ilie  same  meetings,  were  you,  ]Mr. 
Rosen  '^ 

Mr.  Rosen.  I  did  not  attend  the  meetino-  held  in  1971. 1  was  on  leave 
at  tlie  time.  I  definitely  attended  the  meetino-  in  iy72;  I  believe  it  v.as 
held  in  November  of  that  year. 

Mr.  Manelli.  And  your  supervisors  then  would  have  been  ulti- 
mately Mr.  Ward  but  immediately  Jud<>e  Barnes  ( 

Mr.  YouxGWOoD.  Yes. 

Mi-.  Manelli.  Prior  to  July  1972  did  any  of  your  supervisors  indi- 
cate to  5'ou  that  the  Kroger  case  should  be  disposed  of  by  an  informal 
consent  settlement  procedure?  Prior  to  July  1972. 

Mr.  Rosen,  do  you  recall  ? 

Mr.  Rosen.  I  would  say  the  answer  to  that  would  be  definitely  no. 
That  did  not  come  until  a  later  date.  We  liad  wanted  to  litiaate  the 
case  and  we  vrere  not  thinking-,  seriously  anyway,  in  terms  of  consent 
settlement  because  what  we  envisioned  as  our  proj^er  remedies  that 
would  go  into  an  order  would  not  be  something  that  proposed  re- 
spondent would  probably  readily  consent  to. 

Mr.  Manelli.  Wliy  is  that  ? 

jMr.  Rosen.  Well,  I  am  sure  that  we  will  get  to  the  order  eventually. 
There  were  a  number  of  innovative  elements  that  were  not  typically  in 
]>rior  Robinson-Patman  orders.  Typically  all  that  comes  out  of  a 
Robinson-Patman  case  is  a  cease  and  desist  order  Avhich  tells  you  not 
to  do  what  the  law  already  tells  you  not  to  do.  As  I  think  you  are 
avrare,  there  wore  other  elements  of  that  order  which  were  innovative 
and  a  bit  unorthodox  which  we  were  of  the  belief  should  definitely 
come  into  being. 

Mr.  Manelli.  So  if  I  were  to  say  that,  as  of  July  1972,  the  case  had 
been  developed  to  the  point  where  you  deemed  it  appropriate  to  recom- 
mend that  a  complaint  be  issued,  and  that,  also,  there  had  been  ])i'ior 
to  that  time  no  discussions  of  informally  settling  the  case,  would  th;\t 
be  an  accurate  statement  as  far  as  you  are  concerned,  Mr.  Rosen  ? 

Mr.  Rosen.  I  would  say  that  it  is  totally  accurate. 

Mr.  Manelli.  ]Mr.  Youngwood. 

Mr.  YouNGw^ooD.  Yes,  that  is  an  accurate  statement.  I  would  add 
tliat  this  case  was  disscused  as  the  Robinson-Patman  program  of  the 
Bureau. 

Mr.  Manelli.  By  July,  now,  you  had  prepared  this  46-page  memo- 
randum to  the  Commission  recommending  that  the  complaint  be  is- 
sued ;  and  I  will  ask  the  staff  to  give  5^ou  a  copy  of  that.  It  is  the  same 
memo  w^e  showed  to  Judge  Barnes  a  few  minutes  back  ?  Would  you  just 
identify  it?  That  is  the  memo  we  are  talking  about,  isn't  it? 

Mr.  Rosen.  Yes,  that  is  the  memorandum. 

Mr.  Manelli.  Once  you  had  completed  the  memo,  what  did  you  do 
with  it  ? 

]SIr.  Rosen.  Wc  first  submitted  it  to  Francis  ]\Iayer,  I  bc^lieve,  who 
was  acting  in  a  supervising  capacity  and  giving  us  his  advice.  Sub- 
sequent to  that  it  \\ent  to  our  Assistant  Director,  Mr.  Barnes. 

Mr.  Manelli.  Do  you  remember  when  this  was  given  to  Air.  Barnes? 

jSIr.  Rosen.  Oh,  I  believe  the  memorandum  was  submitted  to  Mr. 
Barnes  approximately  July  of  1972. 

Mr.  IVIanelli.  Wliat  action  did  he  take  with  respect  to  the  memo? 

Mr.  Rosen.  He  also  examined  it  and,  as  he  indicated  earlier,  con- 
curred with  our  opinions  and  therefore  approved  the  memorandum. 
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Mr.  YouNOBLOOi).  1  would  comment  that  one  of  the  provisions  in  the 
order  was  the  idea  of  Judo-e  Barnes.  We  included  in  the  order  a  pro- 
vision vv.hich  would  bar  Kroger  from  negotiating  or  otherwise  bar- 
gaining for  tlie  purchase  of  any  product  from  its  headquarters  and 
this  was  borne  out  of  Judge  Barnes'  comments, 

^Ir.  I^Iaxelli.  After  forwarding  ^your  memorandum  to  ■Mr.  Barnes 
do  you  recall  when  you  first  discussed  this  memo  with  ]\Ir.  Ward? 
Mr.  Rosen,  do  you  recall  ? 

jMr.  RosEx.  Are  you  speaking  of  a  meeting  betv.een  all  parties 
involved '? 

Mr.  ;Maxelli.  Yreil,  ]iot  necessaril3^  I  imagine  that  after  going 
through  your  immediate  supervisor,  Judge  Bai-nes — you  say  he 
agreed  with  it  and  concurred  in  the  recommendations — that  the  nest 
logical  step  would  Jiave  been  to  submit  it  to  Mv.  Ward  who  was  the 
head  of  the  Bureau,  the  Director.  My  question  is,  I  am  assuming  from 
my  ijiformation  that  there  was  a  discussion  which  you  all  participated 
in  with  Mr.  Ward.  Am  I  correct  so  far? 
Mr,  Rosen.  Yes,  you  are. 

Mr.  Manelli.  Do  you  remember  that  discussion,  the  or.e  that  you 
had  with  Mr.  Ward,  and  could  you — well,  let  me  stop  here.  Do  you 
recall  the  discussion  ? 

Mr.  Rosen.  Yes.  We  conferred  with  ]\Ir.  Ward.  I  believe,  on  No\-em- 
ber  29.  At  this  meeting  Mr.  Youngwood  and  I  were  present,  Mr. 
Barnes,  Mr.  Ward  and  also  counsel  for  the  Kroger  Co.  ^Ir.  Norman 
Diamond  from  the  law  iiim  of  Arnold  and  Porter  was  present. 

]Mr.  ]Maxelli.  Again — I  think  we  know  tlie  answer  but  so  th.e  rec- 
ord will  be  clear — in  developing  the  cavSe  you  had  by  this  time  already 
proposed  a  draft  complaint  and  order  at  the  time  you  had  this  dis- 
cussion ? 

My.  Rosen.  Oh.  yes. 

Mr.  Manelli,  That  had  already  been  drafted  ? 

I\Ir,  Rosen,  A  complaint  was  drafted  and  a  memorandum.  They  are 
drafted  together  and  submitted  in  one  package,  and  that  was  the  case 
in  this  instance. 

Mr,  jManelli.  You  had  occasion  to  comment  on  some  of  the  novel 
features  of  the  order  before,  Briefl}^  what  did  the  order  provide  ?  Just 
anything  tliat  you  might  not  have  mentioned  before.  Could  you  just 
briefly  describe  what  the  order  would  have  been  ? 

Mr.  Rosen.  Yes,  I  can.  Under  I  of  that  order  we  had  a  cease  and 
desist  order  where  Kroger  would  cease  and  desist  from  violating  sec- 
tion 2(f)  of  the  Robinson-Patman  Act  and  also  they  would  cease  and 
desist  from  violating  section  5,  inducing  illegal  promotional  allow- 
ances. The  2(f)  would  involve  tlie  inducement  of  illegal  price  conces- 
sions. Also,  there  was  a  paragraph  under  I,  I  believe,  that  pertained  to 
tlie  inducement  of  discriminatory  prices  which  would  really  come 
through  consignments  as  opposed  to  through  the  literal  selling 
situation. 

Mr.  Pickle.  Are  you  making  reference  to  the  original  complaint? 
Mr.  Rosen,  I  am  making  reference  to  the  original  complaint  and 
order. 

Mr,  Pickle,  Yes. 

Mr.  Rosen.  Thai  is  what  I  would  consider  the  standard  element  of 
the  order,  the  cease  and  desist  element, 
Mr,  Manelli.  Yes. 
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i\Ir.  RosE-N-.  There  were  other  elements  also,  and  ]Mr.  Yonngwood 
uH tided  to  one  of  tliem  which  was  suggested  by  Mr.  Barnes.  The  other 
elements  were  as  follows:  You  have  to  realize  that  an  investigation  of 
the  Robinson-Patman  Act  is  extremely  difficult.  The  investigation  of 
Kroger  was  no  exception.  There  were  thousands  of  documents  that  we 
had  to  examine  of  tlie  proposed  respondent  in  this  matter,  what  they 
called  a  batch  file  v/hich  contained  thousands  of  invoices  that  were  not 
filed  alphabetically  but  merely  filed  in  a  chronological  sense.  Getting 
into  those  files  would  have  been  almost  impossible. 

We  wanted  the  Kroger  Co.  to  keep  a  file  at  each  division  or  at  their 
main  office  whereby  before  they  could  accept  any  allowance  from  a 
supplier  they  would  have  to  receive  a  statement  from  that  supplier 
that  every  other  competitor  within  the  particular  division — Kroger 
division,  that  is — would  have  to  have  received  the  same  allowance  and 
they  would  have  had  to  liave  the  statement  to  that  eil'ect  or  they  would 
have  to  be  told  which  competitors  had  not  received  that  additional 
allov.'ance  but  proportional  allovrances,  if  any,  would  have  been  in  a 
file  so  that  upon  10  days'  notice  a  Commission  attorney  could  look  in 
that  file  and  ascertain  very  quickly  whether  Kroger  Avas  in  violation 
of  the  law. 

Mr.  Manfxli.  How  long  v\ould  thev  have  to  keep  this  recordkeeping 
up? 

Mr.  Rosen.  The  recordkeeping  provision  I  believe  was  for  5  years. 

Mr.  Manelli.  And  there  was  also,  as  I  recall,  a  direction  to  Kroger 
to  pay  back  something  like  half  a  million  dollars  which  it  had  allegedly 
obtained  improperly  in  violation  of  the  Robinson-Patman  Act,  is 
that  correct  ? 

Mr.  Rosen.  That  is  correct.  There  was  a  provision  in  the  order  which 
would  have  made  the  Kroger  Co.  put  in  approximately  $400,000  or  so 
into  an  escrow  account  which  would  be  distributed  to  injured  com- 
petitors through  a  rather  elaborate  but  I  think  a  very  feasible  and 
workable  formula  which  we  worked  out. 

Mr.  Pickle.  When  would  thnt  decision  have  been  made  or  that 
order?  Are  you  talking  about  in  the  oripnnal? 

Mr.  Rosex.  We  are  now  talking  about  the  original  complaint  and 
oi'der  which  ISIr.  Youngwood  and  I  liad  put  together  and  which  was 
approved  by  Mr.  Barnes  and  then  which  was  discussed  and  had  not 
been  changed  at  that  time.  This  is  the  original  complaint  and  order. 

Mr.  INIanellt.  So  it  will  be  clear  on  the  I'ecorcl  at  this  point,  the  pro- 
cedure is  that  you  have  identified  what  you  think  are  violations,  you 
have  drafted  a  complaint  accordingly  and  you  ha^-e  provided  an  order 
Avhich  would  be  appropriate  to  remedy  the  situation  if  the  Commission 
should  find  that  you  proved  your  case.  That  is  basically  it,  isn't  it? 

Mr.  Rosen.  Yes,  sir. 

]VIr.  Manelli.  Now  this  brings  us  to  this  meeting  that— let  me  put  it 
in  the  form  of  a  question. 

On  approximately  November  29  in  1972  did  you  have  this  meeting 
at  the  Commission's  offices  with  counsel  for  the  Kroger  Co.  to  discuss 
possible  settlement  procedures? 

]Mr.  Youngwood.  It  was  suggested  to  us  that 

Mr.  IManelli.  First  of  all  could  you  answer  the  question.  Did  you 
have  the  meeting  ? 
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Mr.  YouNGwooD.  Yes. 

Mr.  Manelli.  Yes.  Go  ahead  and  add  whatever  you  care  to  explain. 

Mr.  YouNGWOOD.  It  was  suggested  to  us  that,  before  we  send  the 
comphiint  up  to  the  Commission  we  give  Kroger  an  opportunity  to 
consent  to  tlie  order  we  have  or  possibly  an  order  which  might  be 
negotiated  but  similar  to  the  order  that  we  have  and  it  was  for  this 
reason  that  it  was  held. 

Mr.  Manelli.  Now  you  say  it  was  suggested  to  you.  Who  suggested 
it? 

Mr.  YouNGWOOD.  The  meeting  was  held  at  Mr.  Ward's  instance. 

INIr.  Manelli.  Is  this  standard  FTC  procedure,  to  have  a  negotia- 
tion of  this  kind  at  this  particular  point,  as  you  undei-stand  the 
procedures? 

Mr.  YouNGWooD.  I  don't  know  that  I  would  say  it  is  standard  but 
if  an  attorney  or  an  Assistant  Director  or  the  Director  believes  that 
it  is  possible  that  there  might  be  a  consent  decree  which  would  be  able 
to  l)e  negotiated  rather  than  send  the  complaint  up  to  the  Commis- 
sion, I  would  certainly  say  that  that  would  not  be  abnormal. 

]Mr.  Manelli.  Who  was  the  counsel  for  Kroger  at  that  time? 

Mr.  YouNGWooD.  Norman  Diamond  was  the  senior  attorney. 

Mr.  Rosen.  I  concur  with  Mr.  Youngwood  on  that.  There  obviously 
is  an  advantage  in  attempting  to  negotiate  what  is  termed  the  2.14 
consent  settlement  because  obviously  if  you  can  do  so  you  avoid  a 
costly  and  possible  drawn  out  litigation. 

Mr.  Manelli.  You  say  you  had  the  meeting  with  Mr.  Diamond  on 
November  29.  How  much  in  advance  of  that  was  it  that  Mr.  Ward 
advised  you  that  you  ought  to  confer  with  Kroger  counsel.? 

Ml".  YouNGWooD.  I  think  we  were  advised  by  Judge  Barnes,  not 
Mr.  Ward.  I  don't  recall  the  time  but  I  would  guess  about  a  week  or 
a  week  and  a  half. 

Mr.  Manelli.  Judge  Barnes  made  it  clear  that  he  was  relaying  the 
advice  oi"  the  instructions  from  Mr.  Ward.  That  is  correct,  isn't  it? 

Mr.  YouNGWOOD.  Yes. 

Mr.  Manelli.  Once  the  staif  had  expended  this  much  time  and  effort 
developing  the  case,  had  reduced  mattei-s  to  a  draft  complaint  and  or- 
der, you  still  don't  feel  it  was  unusual  for  you  to  have  to  contact  Mr. 
Diamond  and  commence  informal  settlement  negotiations  ? 

Mr.  YoTJNGWooD.  No,  Mr.  Manelli,  because  we  felt  that  we  should 
give  him  the  opportunity  to  be  able  to  coiivSent  to  an  order. 

Mr.  Manelli.  He  would  have  that  under  the  Commission  procedures 
anyway,  not  ]\Ir.  Diamond  personally.  Don't  the  procedures  provide 
for  the  Commission  to  issue  a  proposed  complaint,  and  then  the  usual 
course  of  events  is  that  there  is  an  opportunity  for  negotiation  on 
consent  ? 

Mr.  YoTJNGwooD.  That  is  a  possible  course  of  action  but  the  Commis- 
sion rules. 

Mr.  Manelli.  Is  that  standard  ? 

Mr.  YoLTNGwooD.  No.  The  Commission  niles  also  provide  for  a  con- 
sent to  be  issued  during  the  course  of  an  investigation,  a  consent  decree 
to  be  executed  prior  to  sending  a  complaint  up  to  the  Commission. 

Mr.  Manelli.  AVliat  was  your  reaction  upon  receiving  these  instruc- 
tions on  this  particular  case  to  enter  into  these  negotiations? 

Mr.  YouNGwooD.  Well 
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Mr.  Manelli.  I  think  that  is  an  individual  question  so  let  me  ask 
you  what  reactions,  if  any,  you  had? 

Mr.  YouNGWooD.  I  had  no  difficulties.  I  thought  we  would  go  there, 
we  would  attend  the  meeting,  we  would  discuss  mattei-s  and  if  it  was 
seen  that  tliere  was  no  way  that  we  could  arrive  at  any  particular  con- 
clusion which  would  be  acceptable  to  us  why  then  we  would  just  send 
the  complaint  up  to  the  Commission.  I  had  no  difficulties. 

Mr.  Manelli.  Let  me  ask  the  same  question  of  Mr.  Rosen. 

What  were  your  reactions  to  the  suggestion  or  the  instructions  that 
you  should  confer  with  Kroger? 

Mr.  Rosen.  First  let  me  make  one  remark.  I  believe  you  were  allud- 
ing to  an  alternative  procedure.  The  Commission  can  issue  a  complaint 
under  part  2.  At  that  time  proposed  respondent  or  respondent  is  given 
the  opportunity  to  consent  but  there  is  nothing  that  is  unusual  about 
a  2.14  settlement.  I  would  say  in  this  particular  instance  I  would  deem 
such  a  ])rocedure  rather  unrealistic  and  perhaps  futile  inasmuch  as 
at  least  what  we  were  seeking  here  was  not  something  which  respond- 
ent was  likely  to  accept,  and  of  course  they  did  not,  but  I  guess  you 
could  say  it  does  not  hurt  to  try. 

Mr.  Manelli.  At  this  meeting  that  we  are  talking  about,  the  Novem- 
ber 29  meeting,  at  the  meeting  or  after  the  meeting  did  you  provide 
Kroger  counsel  with  a  copy  of  the  original  proposed  order  in  this 
case? 

Mr.  YouNGwooD.  No,  we  did  not. 

Mr.  Manelli.  You  did  not? 

Mr.  YouNGwooD.  No.  We  provided  him  with  a  copy  of  an  order 
wliich  was  similar  to  the  original  proposed  order;  however,  Mr.  Ward, 
Judge  Barnes  and  we  combined  to  make  certain  alterations  which  were 
in  accord  with  everybody's  thinking  at  that  time.  The  order  which  was 
provided  to  Mr.  Diamond  was  similar  to  the  order  which  we  submitted. 

Mr.  Manelli.  Did  it  differ  in  any  material  or  significant  way  ? 

Mr.  YouNGWooD.  It  was  a  tougher  order. 

Mr.  Manelli.  All  right.  Did  Mr.  Diamond  on  behalf  of  Kroger  sub- 
mit a  counteroffer  to  settle  the  case  to  you  ? 

Mr.  YouNGwooD.  Yes,  he  did. 

Mr.  Manelli.  When  you  examined  the  counteroffer  did  you  think  it 
was  a  satisf  actoi-y  counteroffer  ? 

Mr.  YouNGwooD.  No,  it  was  totally  unsatisfactory  and  the  reasoning 
appeared  to  be  shallow. 

Mr.  Manelli.  And  the  what  ? 

Mr.  YouNGwooD.  The  reasoning  which  was  used,  the  arguments 
which  were  raised — not  the  reasoning  but  the  arguments  which  were 
raised  appeared  to  be  shallow. 

Mr.  Manelli.  After  the  counteroffer  was  received,  did  you  then 
have  an  opportunity  to  discuss  the  case  again  with  Mr.  Ward? 

Mr.  YouNGwooD.  Yes. 

Mr.  IVIanelli.  And  T  take  it  from  our  information  that  ]\Ir.  Ward 
did  not  agree  with  your  recommendation  that  a  complaint  be  issued — 
let  me  back  up.  Your  recommendation  to  him  at  the  time  was  that 
the  counteroffer  be  refused  and  that  the  complaint  be  issued,  am  I 
correct  ? 

Mr.  Youngwood.  Yes. 

Mr.  Manelli.  And  he  did  not  agree  with  that,  is  that  correct? 
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Mr.  YouNGwooD.  I  think  the  answer  is  that  that  is  correct.  He  called 
tliis  during  the  period  of  time  again  Eafe  Cloe  had  been  assigned  as 
supervising  attorney  and  my  recollection  is  that  he  called  us  all  in  for 
a  meeting.  During  this  period  of  time  also  my  recollection  is  that 
Judge  Barnes  had  been  relieved  and  Robert  Liedquist  was  now  the 
Assistant  Director  and  he  called  us  all  in  for  a  meeting  and  it  was 
at  that  point'  in  time,  which  I  believe  was  in  February,  that  we  dis- 
cussed the  recommendation  which  was  to  be  made  to  the  Commission. 
He  did  disagree,  yes. 

Mr.  Manelli.  You  say  this  meeting  was  in  February  ? 

Mr.  YouNGWOOD.  I  think  that  is  correct.  I  note  that  your  chronology 
indicates  that  Mr.  Liedquist  was  assigned  on  January  24,  197-3.  and 
the  meeting  which  was  held  in  order  to  detennine  the  coui-se  of  action 
to  be  taken  was  subsequent  to  that  time,  so  I  am  sure  that  it  must  have 
been  in  February  or  the  very  end  of  January. 

Mr.  Manelli.  "Well,  would  this  be  the  first  occasion  then?  It  seems 
that  it  is  approximately  2  months  now  since  you  have  met  with  the 
Kroger  attoiTiey,  and  you  have  seen  his  counteroffer  and  you  didn't 
think  it  was  adequate.  That  was  November  29.  Then  did  you  im- 
mediately make  your  views  in  this  matter  known  to  your  superiors,  or 
did  every  thing  just  sort  of  remain  immobile  until  February  of  the 
following  year? 

Mr.  YouxGw^ooD.  My  recollection  is  that  with  the  advent  of  the 
Christmas  holidays  we  did  not  receive  the  response  from  Kroger  until 
the  middle  of  January. 

Mr.  Manelli.  OK.  In  any  event,  we  have  reached  the  point  where 
you  have  talked  with  ]\Ir.  Ward  and  he  does  not  agree  with  your 
recommendation  that  a  complaint  be  issued.  What  reasons  did  ,he  ex- 
press to  you  for  his  disagreement  wnth  your  recommendation? 

Mr.  YouNGwooD.  I  recall  three.  Mr.  Rosen  might  correct  me  if  I  am 
mistaken  but  I  recall  three.  I  recall  one  that  he  believed  that  we  should 
be  concerned  with  sellers  and  not  buyers.  Two,  he  believed  that  the 
grocery  industry  did  not  have  high  profits  at  that  point  in  time  and 
that  Kroger's  profits  were  not  that  high.  Three,  my  recollection  is  that 
Mr.  Ward's  feelings  were  that  the  case  would  not  necessarily  benefit 
the  consumer  and  that  this  was  the  third  reason. 

Mr.  Manelli.  Mr.  Rosen,  is  that  pretty  much  your  recollection,  too  ? 

Mr.  Rosen.  Yes.  As  Mr.  Youngwood  stated,  Mr.  Ward  asserted  his 
belief  that  we  should  be  looking  for  supplier  cases,  not  buyer  cases. 
I  was  really  going  to  concur  with  what  Mr.  Youngwood  stated. 

Mr.  Manelli.  Following  the  discussion  with  Mr.  Ward,  then  did 
you  meet  again  with  Kroger  counsel  to  discuss  settlement? 

Mr.  Youngwood.  I  think  we  should  back  up  just  a  second  if  we 
could.  At  the  discussion  we  had  to  determine  what  to  do.  Mr.  Ward 
offered  to  add  a  dissent  to  our  memorandum  and  complaint  and  order 
and  to  send  it  up  to  the  Commissioner.  I  want  to  make  sure  you  gentle- 
men undei-stand  that.  It  was  told  to  us  though  that  in  the  event  that 
that  happened  we  would  wind  up  with  a  case  which  would  go  to  our 
Policy  and  Planning  Evaluation  Committee  and  that  then  no  com- 
plaint at  all  would  be  issued  and  no  order  would  be  forthcoming  for  a 
couple  of  years. 

]\rr.  Manelli.  Then  maybe  I  don't  understand  fully,  because  he  has 
told  you,  as  your  sujoervisor,  that  he  does  not  concur  in  your  recom- 
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mendation.  And  from  what  you  just  said,  ihe  has  offered  to  send  it 
up  anyway  to  the  Commission  with  an  addendum  advising  the  Com- 
mission that  he  disapproves.  Am  I  correct  so  far  ? 

Mr.  YouNGWOOD.  That  is  correct. 

Mr.  Manelli.  Let  me  go  on  with  the  next  question  then.  Following 
this  discussion  did  you  then' go  back  to  Kroger  counsel  for  further  dis- 
cussions with  them  ? 

Mr.  YouNGwooD.  Mr.  Cloe  had  been  made  the  supervising  attorney 
and  Mr,  Cloe  did  have  discussion  with  Kroger  counsel  at  that  time. 

Mr.  Manfxli.  I  think  the  record  may  be  confusing  at  this  point,  be- 
cause if  he  told  you  that  he  offered  to  go  aliead  and  send  your  46  page 
memo  and  your  recommendations  to  the  Commission,  and  was  going 
to  tell  the  Commission  that  he  did  not  agree  with  this,  and  then  he 
also  told  you  that  if  ,he  does  that  the  whole  case  will  go  before  some 
other  review  board — you  mentioned  the  Policy  Planning  Evaluation 
Committee.  Maybe  you  better  go  through  that  again. 

Mr.  YouNGWooD,  No,  Mr.  Ward  did  not  tell  that  to  us  at  all.  That 
suggestion  was  made  to  us,  I  believe,  by  the  then  supervising  attorney 
Eafe  Cloe.  These  were  not  Mr.  Ward's  comments. 

Mr.  Manelli.  Well,  in  any  case  the  memo  did  not  go  up  to  the  Com- 
mission at  that  point. 

Mr.  YouNGWOOD.  That  is  correct. 

Mr.  Manelli.  With  Ward's  dissent. 

Mr.  YouNGwooD.  That  is  correct. 

Mr.  Manelli.  You  did  something  else? 

Mr.  Youngwood.  Yes. 

Mr.  Manelli.  What  did  you  do  ? 

Mr.  Youngwood.  Well,  Mr.  Cloe  at  that  point  in  time  engaged  in — 
well,  he  called  Mr.  Diamond  and  indicated  that  ,he  wanted  Mr.  Dia- 
mond to  come  in  for  conversations.  With  respect  to  Mr.  Diamond's 
offer  there  were  conversations  and  as  a  result  of  tliose  conversations 
there  were  a  few  additional  points  added  to  Mr.  Diamond's  proposal 
and  we  wound  up  with  an  agreement  that  we  would  enter  into  a  con- 
sent decree. 

Mr.  Manelli.  Was  it  your  idea  to  go  back  to  Kroger  at  this  point 
or  was  it  Mr.  Cloe's? 

Mr,  Youngwood.  I  had  to  make  a  decision  personally  as  to  whether 
to  accept  Mr.  Ward's  suggestion.  I  decided  that  if  this  thing  is  going 
to  go  to  the  Office  of  Policy  and  Planning  Evaluation  and  we  get 
nothing  out  of  it  for  a  period  of  a  couple  years — and  this  is  what  was 
told  to  me — that  that  was  not  a  desirable  thing  to  do.  So  therefore  it 
was  my  idea  and  I  agreed  that  if  that  seems  to  be  our  only  choice  the 
only  thing  to  do  at  that  point  was  to  negotiate  and  therefore  I  agreed 
we  should  negotiate. 

Mr.  Manelli.  IVIr.  Eosen,  what  was  your  reaction  to  the  situation 
after  Mr.  Ward  and  you  had  disscused  this  case  ? 

Mr.  Rosen.  Well,  first  I  think  it  should  be  understood  what  it  was 
that  was  decided  at  that  meeting.  If  I  i-emember  correctly,  we  were 
told  to  limit  what  we  would  go  after  rather  drastically  in  the  follow- 
ing manner.  First  of  all  with  respect  to  restitution  we  would  only  go 
after  that  element  of  the  case,  and  it  was  a  very  small  element,  that 
pertained  to  the  Kroger  revolution  anniversary  promotion  which  was 
the  original  promotion  that  was  investigated  down  in  Atlanta. 
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The  amount  of  discriminations  flowing  from  that  particular  pro- 
gram amounted  to  only  approximately  $22,000,  if  I  remember.  In 
other  words,  we  went  from  approximately  a  half  million  dollare  down 
to  $22,000.  We  were  told  that  we  could  go  after  some  sort  of  record- 
keeping provision.  Also,  if  I  remember  correctly,  2(f)  would  be 
eliminated  which  of  course,  as  Judge  Barnes  previously  testified  to, 
is  the  guts  of  the  Robinson-Patman  Act.  With  respect  to  section  5  in- 
ducements of  promotional  allowances,  we  would  only  go  after  Kroger 
sponsored  programs. 

I  hope  you  understand  what  the  ramification  of  that  is  because  that 
means  to  nie  that  you  are  only  going  after  a  very  finite  number  of 
promotional  situations,  ones  which  have  been  instigated  by  the  buyer 
himself.  The  great  majority  of  such  promotional  allowances  are  ini- 
tiated by  suppliers  and  therefore  it  would  only  cover  a  very  insigni- 
ficant element  of  the  promotional  allowance  context.  This  is  what  I 
remember  was  decided  at  that  meeting  and  then  we  were  told  to  pro- 
ceed with  that  in  mind. 

Mr.  Manelli.  In  other  words,  he  was  not  saying  that  he  would 
simply  send  your  recommendation  up  to  the  Commission  with  his  dis- 
sent; he  was  telling  you  to  change  your  proposed  order  along  the  lines 
you  have  just  described,  is  that  correct  ? 

]\rr.  Rosen.  Yes. 

Mr.  Maxelli.  In  any  event  you  did  get  a  revised  counteroffer  from 
Kroger  counsel,  Mr.  Diamond.  Was  that  satisfactory? 

]\Ir.  YouxGWOOD.  It  depends  upon  a  frame  of  mind  that  you  are 
seeking. 

Mr.  Maxelli.  Well,  how  about  your  own  frame  of  mind  at  the  time 
you  were  conducting  these  negotiations? 

Mr.  YouxGwooD.  I  was  not  conducting  these  negotiations.  The  super- 
vising attorney  at  the  time  was  Rafe  Cloe.  I  participated  in  the 
negotiations  as  did  INIr.  Rosen.  The  offer  which  was  made — actually 
what  ha])pened  was  that  Mr.  Cloe  told  Mr.  Diamond  what  it  was  that 
Mr.  Ward  wanted  and  after  I  think  a  few  minor  changes  it  was 
adopted.  My  frame  of  mind  on  what  it  is  that  we  had  was  that  I  was 
very  much  perturbed  and  it  gave  me  cause  to  consider  resigning  from 
the  Commission. 

Mr.  Maxelli.  Mr.  Rosen,  what  was  your  reaction  to  the  proposed 
order  as  to  the  outcome  of  the  negotiations? 

]\Ir.  RosEx.  Well,  I  think  we  should  start  before  that,  may  I  re- 
spectfully suggest. 

Ml'.  ^Ianelli.  Yes. 

Mr.  Rosen.  I  was  totally  unsatisfied  with  what  ensued  at  the  meet- 
ing which  I  previously  alluded  to.  I  do  hope  that  we  will  be  able  to 
discuss  at  least  to  some  extent  our  philosophy  as  regards  Robinson- 
Patman  because  I  think  it  really  affects  this  whole  thing.  To  briefly 
answer  your  question,  I  would  say  that  what  came  out  of  the  negotia- 
tions I  would  deem  totally  unacceptable  on  any  level. 

]Mr.  Maxelli.  Yet,  from  what  I  undei-stand,  the  negotiated  settle- 
ment was  substantially  what  Mr.  Ward  had  indicated  would  be  ac- 
ceptable, isn't  that  correct? 

Mr.  Yoi'xowooD.  We  had  differences  even  there.  We  agreed  that 
there  would  be  a  recordkeeping  provision  but  what  I  felt  the  record- 
keeping provision  should  be  was  the  recordkeeping  provision  we  had 
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in  our  initial  order.  Mr.  Cloe  disagreed  and  ihe  then  checked  with  Mr. 
Ward  oi-  with  Mr.  Barnes  or  with  Mr.  Liedquisit  who  was  then  the  As- 
sistant Director  who  then  would  have  checked  with  Mr.  Ward  and  at 
that  point  it  was  determined  to  hav^e  the  type  of  recordkeeping  pro- 
vision which  was  adopted  and  w'hich  is  a  very  large  difference. 

Mr.  Manelli.  What  is  the  basic  difference  briefly  ? 

Mr.  YouNGwooD.  Well,  we  wanted  provisions  which  would  enable 
an  FTC  attorney  to  walk  into  the  offices  of  Kroger  and  be  able  to 
determine  just  by  looking  at  files  which  we  would  ask  them  to  keep 
whether  there  was  a  violation  of  the  law. 

Mr.  ]\Ianelli.  What  have  you  got  ? 

Mr.  YouNGwooD.  What  we  have  is  a  recordkeeping  provision  which 
deals  with  suj^pliers  who  subscribe  to  Kroger  sponsored  promotions 
such  as  anniversanes.  I  believe  they  don't  make  a  similar  type  of  offer 
to  Kroger's  competitors  and  that  is  a  significant  difference.  What  we 
wanted  was  a  supplier  to  indicate  what  price  he  was  charging  Kroger 
and  Kroger's  competitors,  and  if  he  doesn't  charge  Kroger's  com- 
petitors the  same  price  indicated  to  Kroger  so  Kroger  would  know 
they  could  not  violate  the  law  and  we  just  didn't  get  that  at  all. 

Mr.  Manelli.  Following  the  submission  of  this  proposal,  the 
Kroger  counsel  submitted  their  proposal  to  you  in  the  form  of  a  signed 
order  or  did  they  come  back  with  a  signed  document  that  they  would 
accept  ? 

Mr.  YouNGWOOD.  I  think  the  way  it  worked  was  that  we  typed  up 
the  consent  decree.  We  signed  it  and  then  we  sent  it  to  them,  I  believe. 
That  may  be  incorrect.  I  think  we  typed  up  the  consent  decree  and 
then  we  sent  it  to  them  and  then  they  signed  it  and  then  we  signed  it. 

Mr.  Manelli.  This  was  the  consent  decree  which  you  considered  to 
be  totally  inadequate  but  nevertheless  you  had  to  agree  to  these  terms, 
as  it  turned  out.  Is  that  what  happened  ? 

Mr.  YouNGWooD.  We  were  not  forced  to  agi'ee  to  them.  I  want  you  to 
understand  that.  No  one  forced  us  to  agree  to  these  terms.  We  agreed 
to  them  because  we  felt  that  these  were  the  only  tenns  which  would  be 
approved  by  the  Commission. 

Mr.  Manelli.  Approved  by  the  Commission? 

Mr.  YouNGwooD.  Well,  again  we  went  back  to  a  meeting  in  Feb- 
ruary in  which  it  was  determined  that  if  a  complaint  and  order  went 
up  in  which  there  was  a  dissent  by  the  Bureau  Director,  we  were  told 
that  that  would  not  ever  be  accepted  by  the  Commission  and  using  that 
as  a  basis  we  agreed  to  these  particular  terms, 

Mr.  Manelli.  All  right. 

Mr.  Pickle.  WHio  told  you  that  that  would  not  be  accepted  by  the 
Commission? 

Mr.  YouNGW^ooD.  The  words  I  believe  were  initially  mouthed  by 
Rafe  Cloe  who  was  the  supervisor  or  attorney  at  that  time.  My  recol- 
lection is  that  there  were  not  dissents  at  the  meeting  but  this  was  de- 
finitely not  INIr.  Ward's  idea.  I  mean  these  w^ere  not  Mr.  Ward's  words 
but  these  were  the  thoughts  in  our  mind  as  we  decided  what  to  den — 
in  my  mind  as  I  decided  what  to  do. 

Mr.  Lent.  Did  Mr.  Cloe  indicate  whether  he  concurred  with  your 
memorandum  ? 

Mr.  YouNGw^ooD.  INIr.  Cloe  was  in  a  difficult  position  because  Mr. 
Cloe  never  examined  the  facts  in  the  file.  I  would  say  that  we  had 
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seven  file  cabinets  full  of  materials.  Mr.  Barnes  was  at  all  times  kept 
advised  as  to  what  the  facts  in  the  case  were  but  the  only  people  who 
examined  the  invoices  and  the  actual  documents  we  had  in  the  case 
were  Mr.  Eosen  and  I  and  there  were  also  a  few  accountants.  So  Mr. 
Cloe  was  in  a  difficult  position  at  the  time. 

Mr.  Lent.  He  was  in  on  these  meetings,  was  he  not? 

Mr.  YouNGWooD.  Yes. 

Mr.  Lent.  He  is  the  fellow  that  advised  you  that  there  were  dissent- 
ino;  views  attached  to  your  memorandum  and  order  and  that  that 
would  result  in  this  long  delaying  procedure  where  a  reviewing  body 
would  go  over  it  ? 

]Mr.  YouNGWOOD.  This  is  the  policy  planning  and  evaluation  sec- 
tion, yes. 

Mr.  Lent.  So  w.hat  you  really  had  was  a  policy  dispute  between  you 
fellows  who  had  done  all  this  leg  work  over  the  course  of  several  years 
and  your  Bureau  Director,  isn't  that  right  ? 

Mr.  YouNGWOOD.  ]Mr.  Lent,  I  think  that  is  one  way  of  phrasing  it. 
I  ,have  difficulties.  I  think  it  is  possible  we  could  phase  it  differently. 
I  think  when  it  came  down  to  it  in  my  opinion  the  reason  that  Mr. 
Ward  took  his  course  of  action  was  a  matter  of  policy.  So  I  would 
say  that  the  difference,  the  conclusion  in  the  case  was  dictated  by 
policy.  I  believe  that. 

]\Ir.  Lent.  You  were  not  intimidated  into  going  along  with  the  set- 
tlement or  bludgeoned  into  it? 

Mr.  YouNGWOOD.  No,  sir,  not  in  any  way. 

Mr.  Lent.  Give  and  take  of  lawyers  involved  in  negotiations  often 
concur. 

]\Ir.  YouNGWooD.  I  am  not  sure  I  can  accept  that  either.  I  don't 
know.  If  what  was  told  to  me  is  correct,  if  you  send  a  memorandum 
up  to  the  Commission  with  a  dissent  by  the  Bureau  Director  that  you 
are  not  going  to  get  a  complaint  to  issue,  then  I  think  what  really  hap- 
pened was  that  the  man  who  was  the  ultimate  sui^ervisor  determined 
that  he  disagreed  with  what  we  sent  forward  and  that  therefore  we 
would  take  another  course  of  action. 

Mr.  Lent.  Well,  as  an  old  time  lawyer  I  have  sued  for  $100,000  and 
settled  for  $100  more  times  than  I  would  like  to  admit,  so  you  do  not 
always  get  what  you  want  when  there  is  a  complaint  before  the 
prosecutor. 

Mr.  YouNGWooD.  Mr.  Lent,  I  can  say  that  there  is  no  doubt  but 
that  we  could  have  gone  to  the  Commission  and  had  this  been  issued 
that  we  could  have  proved  what  we  are  suggesting.  I  have  not  yet 
heard  a  reason  in  law  and  I  have  not  yet  seen  a  reason  in  writing 
in  law  which  is  what  we  said  in  our  memorandum.  It  was  just  deter- 
mined not  to  send  it  up. 

Mr.  Lent.  Then  are  you  saying  that  you  settled  for  less  than  what 
you  are  quite  confident  you  could  have  gotten  had  you  proceeded  with 
your  complaint  ? 

Mr.  YouNGWOOD.  Oh,  without  any  question. 

Mr.  EosEN.  I  would  go  further  than  that  or  discuss  it  in  a  slightly 
different  way.  I  think  there  is  a  difference  between  compromise  which 
I  think  implies  that  you  are  receiving  something  and  a  situation  in 
which  practically  s])eaking  and  functionally  the  order  amounts  to 
xevy  little. 
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Mr.  Lent.  So  the  consent  order  was  ultimately  entered  into? 

We  have  the  bells  ringing  and  we  may  have  a  quorum  call  or  we 
may  have  a  vote  soon  so  I  am  just  trying  to  get  the  gist  of  what  all  this 
is  about. 

You  are  saying  w,hat  then,  that  the  evils  that  were  outlined  in  your 
memorandum  are  still  existing? 

Mr.  RosEx.  One  of  the  things  I  would  assert  would  be  that  with  the 
order  as  it  exists  the  Kroger  Co.  can  violate  the  law  easily  at  will. 

Mr.  Lent.  They  are  in  a  better  position  now  under  the  order  be- 
cause they  are  protected  given  the  guidelines  as  to  how  to  violate  the 
Eobinson-Patman  law  ? 

Mr.  Rosen.  I  don't  believe  that  they  are  in  a  better  position  to 
violate  the  law  but  I  do  not  believe  that  there  is  any  provision  in  the 
order  which  they  cannot  get  around  easily  and  violate  the  law  if  they 
so  desire. 

Mr.  Lent.  Well,  were  they  still  carrying  out  these  practices  with 
their  suppliers  so  far  as  you  are  aware  at  the  time  you  launched  and 
were  involved  in  your  investigation  ?  Are  they  still  getting  the  kick- 
backs or  whatever  you  want  to  call  them  from  these  suppliers? 

Mr.  Youngwood.  They  are  but  the  whole  industry  is.  The  answer  is 
yes  clearly.  We  were  told  by  Kroger  coinisel  clearly  they  had  to  do  it, 
everybody  else  in  the  large  retailers  do  it.  We  outline  in  our  memo- 
randum that  you  have  had  a  fantastic  drop  in  the  number  of  small 
grocers.  The  grocery  industry  is  such  that  you  have  as  much  money 
spent  on  advertising  as  they  make  in  profit.  They  have  to  be  able  to 
get  the  good  promotional  deal  and  because  of  that  there  has  been  more 
and  more  pi-essure  put  on  the  supplier-s.  You  have  had  more  and  more 
of  your  smaller  competitors  going  out  of  business.  The  answer  is  very 
clearly  yes. 

Mr.  Lent.  So  it  is  your  opinion  that  the  FTC  made  a  bad  bargain 
wlien  they  compromised  ? 

Mr.  YouNGwooD.  We  had  one  other  difficulty  and  that  is  we  had  a 
passage  of  time  and  it  was  the  passage  of  time  also  added  to  the  dif- 
ficulties that  the  Commission  had  and  that  we  had.  The  answer  is  that 
I  don't  believe  we  got  very  much  for  what  we  had. 

Mr.  Pickle.  Why  do  you  think  that  either  the  supervisor,  Mr.  Cloe, 
or  the  Commission  decided  that  they  would  not  agree  with  your 
recommendation  ? 

Mr.  Youngwood.  It  was  not  Mr.  Cloe  who  did  not  agree  with  the 
recommendation.  Mr.  Ward  ultimately  did  not  agree  with  the  recom- 
mendation that  we  made,  and  I  believe  the  reason  that  he  didn't  agree 
with  the  recommendation  that  we  made  was  probably  because  he  didn't 
feel  that  a  Robinson-Patman  case  of  this  magnitude  should  be  tried 
but  that  is  pure  speculation.  I  have  nothing 

Mr.  Pickle.  Are  you  saying  that  Mr.  Ward  did  not  think  that  a 
Robinson-Patman  case  could  be  won  ?  Is  that  what  you  mean  ? 

Mr.  YoiTNGWooD.  Oh,  no.  I  think  again  Judge  Barnes  talked  in 
terms  of  people  having  different  attitudes  on  allocation  of  resources 
and  Mr.  Ward  had  that  problem,  too,  in  my  opinion.  I  think  he 
determined  that  it  was  better  to  allocate  I'esources  elsewhere.  Of  course 
you  are  asking  for  s])eculation  but  I  believe  that  he  determined  that  it 
was  better  to  allocate  resources  elsewhere  rather  than  to  put  a 
Robinson-Patman  case  to  trial  because  when  you  do  you  are  talking 
about  spending  a  good  little  bit  of  money. 
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Mr.  Pickle.  Counsel. 

Mr.  Manelli.  Following  the  submission  of  his  signed  consent 

Ml'.  Pickle.  Let  me  suggest  that  you  bring  your  question  to  a  head 
as  quickly  as  you  can  because  I  anticipate  the  bells. 

Mr.  Manelli.  Can  you  possibly  answer  yes  or  no  on  these,  please, 
Mr.  Witness. 

Following  the  submission  of  the  signed  consent  order  by  Kroger 
counsel,  did  you  write  a  memo  to  the  Commission  recommending  the 
consent  be  accepted  ? 

Mr.  YouNGwooD.  Yes. 

Mr.  Manelli.  That  was  signed  by  both  you  and  Mr.  Rosen? 

Mr.  YouNGwooD.  Yes. 

Mr.  Manelli.  You  signed  it  as  well,  Mr.  Rosen  ? 

Mr.  Rosen.  Yes. 

Mr.  Manelli.  Did  Mr.  Ward  also  write  a  memo  recommending 
acceptance  ? 

Mr.  YouNGWooD.  The  memorandum  was  written  by  Frank  Lipson 
and  signed  by  Mr.  Ward. 

Mr.  Manelli.  Was  this  matter  of  the  acceptance  of  the  consent  sent 
up  to  the  Commission  wnthin  a  short  time  after  the  Kroger  settlement 
was  furnished  to  the  Commission  ? 

Mr.  Young  WOOD.  The  Kroger  settlement  was.  We  signed  the  mem- 
orandum on  April  27  and  gave  it  to  Mr.  Liedquist  on  that  date.  I  do 
not  know  the  date  on  which  Mr.  Lidequist  signed  the  memorandum 
and  forwarded  it  to  ]\Ir.  Ward  but  the  memo  to  the  Commission  from 
Mr.  Ward  is  dated  May  23. 

Mr.  Manelli.  "WHiat  year? 

Mr.  YouNGwooD.  1973. 

Mr.  Manei.li.  Did  the  Commission  accept  the  consent  order  settle- 
ment as  submitted  by  Mr.  Ward? 

Mr.  YouNGwooD.  Yes. 

Mr.  Manelli.  Who  was  the  Commissioner  assigned  to  handle  the 
Kroger  case  ? 

Mr.  Youngwood,  Mary  Gardiner  Jones. 

Mr.  Manelli.  Could  you  summarize  just  in  a  few  words  the  position 
she  took  with  respect  to  the  proposed  settlement  ? 

Mr.  YouNGWooD.  She  called  us  in  and  asked  us  what  our  thinking 
was.  The  thinking  which  was  expressed  was  essentially  that  we  should 
go  with  what  we  had  and — — 

Mr.  Lent.  Excuse  me.  Go  wnth  what  you  had  in  the  form  of  a  com- 
plaint order  and  go  through  the  courts  or  to  accept  the  consent? 

Mr.  YouNGWooD.  Accept  the  consent  that  we  had.  The  reasoning  that 
I  used  at  that  particular  point  in  time  was  the  same  reasoning  I  used 
when  I  determined  to  sign  the  consent,  and  I  used  that  reasoning  basic- 
ally in  choosing  the  words  that  I  would  use  to  discuss  this  with  Com- 
missioner Jones.  We  did  discuss  a  difference  in  time  but  as  a  result  she 
did  submit  what  we  had. 

Mr.  Lent.  You  didn't  tell  her  or  indicate  to  her  at  that  time  what 
you  just  indicated  to  the  committee? 

Mr.  YouNGWooD.  No,  I  did  not. 

Mr.  Lent.  How  disappointed  you  were  and  how  you  thought  you 
would  win  the  case  and  you  were  talking  much  less  than  the  Commis- 
sion should  be  entitled  to? 

Mr.  YouNGwooD.  No,  Mr.  Lent.  I  determined  that  that  was  not  my 
duty  at  that  time. 
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Mr.  Lent.  So  you  made  a  positive  presentation  to  her  to  accept  the 
consent  order? 

Mr.  YouNGwooD.  We  talked  in  terms  of  the  leno^th  of  time  as  well 
as  other  matters  and  I  indicated  that  I  felt  that  we  should  accept  the 
consent  order  which  was  signed,  yes. 

Mr.  Pickle.  Are  you  saying  that  at  that  point  both  of  you  had  more 
or  less  given  up  on  the  possibilities  of  getting  a  strong  case  made  as 
originally  recommended  and  that  you  were  just  resigned  to  the  fact 
you  were  not  going  to  get  any  more  and  accepted  the  lesser  consent  ? 

Mr.  YouNGwooD.  That  is  correct. 

Mr.  Rosen.  I  did  not  attend  that  meeting.  I  was  on  leave  at  the  time. 

Mr.  Lent.  Then  you  are  not  qualified  to  say  what  the  public  point  of 
view  was.  You  are  not  really  in  a  position  to  say  anything  about  Com- 
missioner Jones. 

Mr.  Rosen.  No,  I  am  not.  I  believe  we  did  insist  that  our  original 
memorandum  accompany  the  second  one  so  tliat  the  Commission  could 
examine  the  facts  for  themselves.  We  did  become  resigned  to  the  fact 
originally  that  one  of  the  two  orders  would  be  accepted,  certainly. 

Mr.  Manei.li.  Mr,  Chairman,  could  we  have  in  the  record  this  memo 
that  you  have  a  copy  of?  It  is  Commissioner  Jones'  memo  of  July  10, 
1973,  and  she  is  commenting  on  the  settlement  that  has  been  offered 
here. 

Mr.  Pickle.  Any  objection  to  making  this  part  of  the  record? 

Mr.  Lent.  No. 

Mr.  Pickle.  Without  objection,  the  memo  will  be  made  a  part  of  the 
record. 

[The  memo  referred  to  follows:] 
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UNITED  STATES  GOVEI?a\MEiNT 

Memorandum 


TO 


The  Commission 


date:  July  10.  1973 


FROM  :  Mary  Gardiner  Jones^ 


subject:  The  Kroger  Company 

File  Nos.  691  0014  and  711  0027 


Staff  has  negotiated  a  2.14  consent  order  with 
Kroger  under  which  Kroger  has  agreed  to  certain  record- 
keeping obligations  for  a  5-year  period  and  also  to 
restitution  to  its  suppliers  of  the  monies  procured 
as  a  result  of  its  illegal  KRA  promotional  campaign. 

Originally,  litigating  staff  had  recommended 
a  broad  across-the-board  Section  5  complaint  against 
ICroger  involving  a  series  of  different  types  of 
illegally-induced  discriminatory  payments.   However, 
Director  Alan  Ward  refused  to  send  the  recommendation 
forward  and  on  his  own  initiative  directed  staff  to 
negotiate  a  limited  2.14  consent  order. 

Staff  now  believes  that  the  attached  consent 
order  represents  the  best  relief  which  we  can  obtain 
from  Kroger  under  the  circumstances.   The  record- 
keeping and  restitution  relief  is  important  and  may 
perhaps  by  itself  exercise  some  deterrent  effect  within 
the  R/P  universe.   The  5-year  order  period  staff 
believes  may  now  be  non-negotiable  because  of  the 
relative  age  of  the  investigation  (1968-1969  evidence 
mostly).   The  aggregate  outlet  quantity  discount 
practices  of  Frito-Lay  is  the  subject  of  a  separate 
complaint  soon  to  be  recommended  by  staff  against 
Frito-Lay. 

Although  I  would  not  have  approved  Director 
Ward's  action  last  August  in  rejecting  staff's  recom- 
mended complaint,  I  agree  with  Mr.  Liedquist  and 
staff  that  the  public  interest  is  now  best  served 
by  accepting  the  consent  order,   I  so  move. 


Buy  U.S.  Savings  Bonds  Ktgularly  on  ths  Payroll  Savings  Plan 
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Mr.  Rosen.  Mr.  Manelli,  yoii  referred  to  the  May  23  memorandum 
signed  by  Mr,  Ward  which  accompanied  the  complaint  memo,  the 
second  one.  We  did  not  see  this  memo  before  it  svent  up.  When  I 
received  the  memo  and  examined  it  I  concluded  at  the  time  and  still 
do  that  I  believe  it  is  almost  totally  without  exception  exti'emely 
unsound  and  I  disagree  with  the  memo  almost  in  toto. 

Mr.  Manelli.  In  your  46  page  memorandum  you  suggest  that 
Kroger's  earnings  were  veiy  i)oor  and  if  it  had  not  engaged  in  the 
particular  practice  involved  it  would  not  make  an}^  profit.  Are  you 
saying  that  Kroger  was  then  not  passing  along  to  the  consumer  in  this 
case  the  benefits  it  received? 

Mr.  Rosen.  There  was  no  evidence  to  anyone  that  would  indicate 
that  Kroger  was  passing  along  any  savings.  I  think,  as  Judge  Barnes 
previously  testified  to,  there  is  no  reason  to  believe  in  most  instances 
tliat  any  discriminations  received  by  a  buyer  are  in  fact  passed  on  to 
the  consumer.  With  respect  to  what  Kroger's  profits  were  or  were  not, 
I  was  not  and  am  not  aware  of  the  fact  that  that  is  a  legal  considera- 
tion in  bringing  a  case  against  the  proposed  respondent,  what  their 
profits  may  be. 

Mr.  Manelli.  This  memo  by  Commissioner  Jones  indicates,  to  me  at 
least,  the  staff's  feeling  that  this  is  now  the  best  that  coul  dbe  had  and 
there  is  a  dissent  part  as  a  result  of  the  j^assage  of  time  which  ensued. 
Is  that  accurate  ? 

She  says  here  that : 

Staff  now  believes  that  the  attached  consent  order  represents  the  best  relief 
which  we  can  obtain  from  Kroger  under  the  circumstances. 

At  the  end  of  it  she  says : 

Although  I  would  not  have  approved  Director  Ward's  actions  last  August  in 
rejecting  staff's  recommended  complaint.  I  agree  with  Mr.  Liedquist  and  staff 
that  the  public  interest  is  now  best  served  by  accepting  the  consent  order.  I  so 
move. 

Am  I  correct  in  inferring  that  that  delay  may  have  comjiromised 
your  ability  that  you  once  felt  you  might  have  had  to  prove  this  case? 

Mr.  Rosen.  I  believe  one  would  have  to  conclude  that  much  of  the 
evidence  that  we  had  became  old  or  stale,  if  you  will,  and  I  believe  that 
is  one  of  the  things  that  Commissioner  Jones  was  alluding  to.  I  think 
there  were  some  matters  that  w^ere  definitely  ongoing  and  therefore 
prosecution  of  them  would  certainly  have  been  timely  at  the  time,  but 
there  is  no  doubt  about  the  fact  that  nuich  of  the  evidence  that  we  had 
became  old  at  that  time  and  obviously  to  pursue  the  matter  would  have 
been  more  difficult  because  of  that. 

Mr.  Manelli.  I  have  just  two  last  questions. 

You  said,  Mr.  Rosen,  that  you  disagreed  almost  in  toto  with  Mr. 
Ward's  May  23  memo.  Part  of  that  memo  is  as  follows:  "There  is  no 
evidence  in  the  memo  which  shows  competitive  injury," — he  is  talking 
about  your  46  y)age  memorandum.  I  take  it  you  would  disagree  with 
that  as  well,  is  that  correct  ? 

Mr.  Rosen.  T  totally  disagree  with  that.  I  think  that  if  there  was 
time  to  discuss  each  supplier's  situation  it  would  be  clear  that  there 
was  evidence,  and  T  believe  that  Mr.  Youngwood  and  I  were  the  only 
individuals  who  reviewed  the  files  and  could  really  rightfully  say  it. 

Mr,  3X/\NELLi.  Mr.  Youngwood,  you  heard  the  part  I  quoted  from 
'"T'Ward's  memo.  Do  you  find  yourself  also  in  disagreement  with 
that? 

Mr.  YouNOWOOD.  I  would  say  that  I  would  be  in  disagreement  but 
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you  have  to  recognize,  Mr.  Manelli,  that  this  is  the  secondary  line  case 
and  tlie  secondary  line  case  is  a  case  in  which  competitors  of  the 
retailer  are  being  harmed  and  it  is  almost  impossible  to  show  specific 
competitive  injury  for  competitors  of  the  retaders  and  the  courts  have 
never  required  it. 

Mr.  Manelli.  Did  Mr.  Ward  ever  discuss  the  evidence  with  either 
of  you  before  he  decided  to  commence  these  settlement  negotiations? 

Mr.  Rosen.  At  no  time. 

Ml-.  Manelll  Mr.  Youngwood  ? 

Mr.  YouNGWooD.  I  don't  recall  any  time  that  he  discussed  it  with 
me. 

Mr.  Pickle.  Do  you  have  any  questions  at  this  time,  Mr.  Lent? 

Mr.  Lent.  I  just  wanted  to  clarify  something  with  Mr.  Rosen.  When 
you  said  you  totally  agreed  with  the  memorandum  you  don't  mean 

Mr.  Rosen.  Excuse  me,  Mr.  Lent.  Disagree.  I  am  referring  to  the 
memoi'andum  that  accompanied  the  modified  memorandum  and  order 
dateMay23, 19T3. 

Mr.  Lent.  As  far  as  the  memorandum  which  was  just  quoted  dated 
July  10,  1973,  to  the  Commission  from  Mary  Gardiner  Jones,  you  have 
had  an  opportunity  to  look  that  over,  have  you  ? 

Mr.  Rosen.  Not  recently.  Mr.  Manelli  alluded  to  the  memo. 

Mr.  Lent.  That  is  not  the  memorandum  you  were  referring  to  when 
you  said  you  disagreed  totally  with  the  memorandum? 

Mr.  Rosen.  No,  it  is  not. 

Mr.  Lent.  Describing  Mr.  Ward's. 

Thank  you. 

Mr.  Pickle,  The  House  has  got  a  quorum  call  on  and  the  committee 
must  i-ecess.  T  do  not  know  whether  the  chairman  intends  to  hold  a 
hearing  this  afternoon  or  not.  I  would  like  to  ask  if  the  other  witnesses 
are  here. 

Mr.  Higgins  is  here. 

Mr.  Higgins.  Yes. 

Mr.  Pickle.  Is  Mr.  Ward  here? 

Mr.  Ward.  Yes. 

Mr.  Pickle.  Will  you  be  available  this  afternoon  in  the  event  the 
chairman  would  want  to  hold  hearings  during  the  afternoon? 

Mr.  Ward.  Yes. 

Mr.  Higgins.  Yes. 

Mr.  Pickle.  Will  either  of  you  or  both  of  you  be  in  town  tomorrow 
in  case  the  chairman  wanted  to  proceed  with  these  hearings? 

Mt".  Higgins.  I  will  be  in  town  tomorrow. 

Mr.  Ward.  I  will  be  here  if  the  decision  is  made  this  afternoon. 

Mi-.  Pickle.  Well,  we  have  a  ^'ote  on  the  floor  this  afternoon  and  the 
chairman  may  not  choose  to  hold  these  hearings  because  of  the  possi- 
bilities of  constant  interruptions  on  rollcall  but  I  am  not  privileged  to 
know  what  his  decision  will  be.  We  will  try  to  ascertain  that  im- 
mediately and  let  you  know.  You  will  leave  your  phone  numbers  with 
the  counsel  here  so  they  can  contact  you. 

We  will  try  to  find  out  if  the  chairman  intends  to  hold  a  hearing 
this  afternoon.  If  not,  at  that  time  perhaps  we  can  establish  when  the 
chairman  would  want  to  continue  these  hearings. 

In  the  meanwhile  then  we  will  recess  the  hearings  subject  to  the 
call  of  the  Chair. 

["\Aniereupon,  at  12  :18  p.m.  the  subcommittee  recessed,  to  reconvene 
at  2  :30  p.m.] 
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AFTER  RECESS 


(The,  subcommittee  reconvened  at  2:30  p.m.,  the  Hon.  J.  J.  Pickle 
presiding.) 

Mr.  Pickle.  The  subcommittee  will  come  to  order. 

We  will  resume  our  hearings. 

The  next  witness  is  Mr.  Eugene  Higgins  who  is  an  attorney  with 
the  Bureau  of  Competition,  Federal  Trade  Commission. 

Mi-.  Higgins,  will  you  come  forward. 

Will  you  raise  your  right  hand.  Do  you  swear  that  the  testimony 
you  are  above  to  give  this  committee  is  the  truth,  the  whole  truth  and 
nothing  but  the  truth,  so  help  you  God  ? 

Mr.  Higgins.  I  do. 

TESTIMONY   OF   EUGENE   A.    HIGGINS,    ATTORNEY,    BUREAU    OF 
COMPETITION,  FEDERAL  TRADE  COMMISSION 

Mr.  Pickle.  Thank  you,  IVIr.  Higgins. 

Give  your  name,  title  and  position  with  the  Federal  Trade  Com- 
mission. 

Mr.  Higgins.  Eugene  A.  Higgins,  attorney  with  the  Federal  Trade 
Commission. 

Mr.  Pickle.  Do  you  have  a  statement  to  make,  Mr.  Higgins  ? 

Mr.  Higgins.  No. 

Mr.  Pu:kle.  I  will  ask  then  that  the  counsel  proceed  with  the  ques- 
tioning at  this  point. 

Mr.  Manelli.  Mr.  Higgins,  how  long  have  you  been  with  the 
Connnission  ? 

Mr.  PliGGiNs.  Since  1956  with  the  exception  of  approximately  1 
year  as  trial  attorney  in  the  General  Counsel's  office,  TT.S.  Post  Office 
Department. 

Mr.  Manelli.  Right  now  you  are  in  tlie  Bureau  of  Competition? 

Mr.  Higgins.  Bureau  of  Competition,  yes. 

Mr.  Manelli.  You  were  furnished  by  our  staff  with  a  copy  of  a 
chronology  concerning  the  ITT-C(»itinental  Baking  case.  Do  you  find 
tliat  you  disagree  with  any  of  the  dates  or  do  you  think  of  any  signi- 
ficant dates  that  ought  to  have  been  included  ? 

Mr.  Higgins.  My  only  question,  I  believe,  is  on  the  first  page.  You 
refer  to  an  undated  memoi-andum  from  me  to  Mr.  Ward.  I  think  that 
probably  follows  the  Api'il  7  memorandum  from  Dolan  and  Egan 
because  I  nialce  reference  to  it. 

Mr.  Manelli.  You  are  talking  about  the  second  to  the  last  entry^ 

Mr.  Higgins.  Yes.  I  think  they  are  in  reverse  order. 

Mr.  Pickle.  Counsel,  excuse  me.  Hold  it  there  for  just  a  moment. 

It  would  seem  to  me  that  it  might  be  well  that  we  included  as  a 
matter  of  record  the  chronology  of  each  of  these  three  type  cases  that 
we  are  considering  today.  You  have  two  of  them  which  have  been 
furnished  the  witnesses,  and  in  order  tliat  the  record  should  be  com- 
plete I  think  we  should  show  the  entire  chionology  of  all  three.  This 
means  you  would  have  to  prepare  for  entry  into  the  record  the  third 
set  of  chi'onology  facts  on  the  beer  case. 

Do  you  have  any  objection  ? 

Mr.  Lent.  No. 


107 

Mr.  Pickle.  I  think  it  would  be  well  so  we  can  make  reference  to 
that  and  then  be  fit  for  better  coordination. 

So  ordered,  and  it  will  be  included  in  the  record. 
[The  chronologies  follow :] 

Kroger  Chronology 

September  25,  1970— Commission  authorized  opening  a  case  to  investigate 
under  Section  2(f)  of  the  Robinson-Patman  Act  allegations  tliat  The  Kroger 
Company  may  be  receiving  discriminatory  prices.  A  separate  investigation  in- 
volving Kroger  on  a  charge  of  inducing  and  receiving  discriminatory  promotional 
allowances  had  been  progressing  since  1968. 

October  16,  1970 — Memo  to  the  Commission  from  Ivan  Smith,  Gordon  Young- 
wood  and  Robert  Rosen  requesting  a  resolution  directing  the  use  of  compulsory 
process  in  a  non-public  investigation. 

October  29,  1970 — Commission  minute  approving,  adopting  and  entering  of 
record  resolution  directing  use  of  comi)ulsory  process. 

December  17,  1970 — Memo  to  Commission  from  Ivan  Smith,  Youngwood  and 
Rosen  re  Order  to  File  Special  Report  [a  fonn  of  legal  questionnaire]. 

January  6,  1971 — Commission  minute  approving  Order  to  File  Special  Report. 

February  1,  1971 — Kroger  tiled  a  motion  to  quash  certain  paragraphs  of  the 
Order  to  File  Special  Report. 

March  1,  1971 — Memo  to  Commission  from  Ivan  Smith,  Youngwood  and  Rosen 
recommending  Ccmimission  not  grant  Kroger's  motion  to  quash  those  paragraphs. 

March  18,  1971 — Commissioner  Jones  memo  to  Commission  suggesting  an 
alternative  disposition  to  staff  recommendation  of  March  1,  1971  re  motion  to 
quash. 

March  24,  1971 — Commission  minute  adopting  recommendation  of  Commis- 
sioner Jones. 

April  13,  1971 — Commission  issued  Order  Ruling  on  Motion  to  Quash  by  de- 
ferring action  in  part  and  extending  time  to  comply  with  rest  of  Order. 

June  7,  1971 — Commission  minute  accepting  terms  of  an  agreement  between 
Kroger  Co.  and  the  Bureau  of  Competition  as  compliance  with  contested  para- 
graphs of  Order  to  File  Special  Report. 

June  8,  1971 — Ivan  Smith  removed  from  case  by  Alan  Ward  and  Gordon 
Youngwood  given  primary  responsibility  for  handling  Kroger  cases. 

October  13,  1971 — Ward  appointed  Francis  C.  Mayer  in  supervisory  capacity 
on  Kroger  cases. 

November  1,  1971 — Ward  appointed  Robert  J.  Fulgency  to  assist  Mayer, 
Youngwood  and  Rosen. 

March  28,  1972 — Bureau  of  Competition  memo  by  Youngwood,  Rosen  and  Ful- 
gency to  Commission  recommending  it  be  directed  to  use  compulsory  process  in 
a  non-public  investigation.  In  connection  with  this  investigation,  inquiry  is  to 
be  made  of  some  25  firms  which  may  be  favoring  Kroger  Co.  in  violation  of  the 
Robinson-Patman  Act. 

April  12,  1972 — Commission  approved,  adopted  and  entered  of  record  resolution 
directing  use  of  compulsory  process  to  determine  whether  or  not  Kroger  and 
some  of  its  .suppliers  are  engaged  in  unfair  methods  of  comi)etition  in  violation 
of  the  Federal  Trade  Commission  Act  and  discriminatory  arrangements  in  vio- 
lation of  the  R-P  Act. 

June  9,  1972 — Subpoena  issued  to  Kroger  pursuant  to  Commission  resolution 
April  12,  1972.  Sul>poena  returnable  on  June  29,  1972. 

Jvme  26,  1972 — Kroger  filed  a  motion  with  the  Commission  to  qua.sh  the 
subpoena. 

July  or  August  1972 — Memo  by  Youngwood  and  Rosen  to  Commission  recom- 
mending complaint  was  approved  by  Ernest  G.  Barnes,  Assistant  Director  of 
the  Bureau  of  Competition,  and  forwarded  to  Alan  Ward. 

August  23,  1972 — Ward  relieved  David  Melone  of  his  assignment  to  the  Kroger 
case. 

September  28,  1972 — ^Memo  to  Commission  transmitted  by  the  General  Counsel 
recomending  denial  of  the  motion  to  quash  the  subpoena  issued  June  9,  1972. 

October  17,  1972 — Commissioner  Jones'  memo  recommending  to  the  Commission 
that  the  motion  of  the  Kroger  Co.  to  quash  the  subpoena  be  denied. 

October  25,  1972 — Commission  minute  advising  that  the  motion  to  quash  the 
subpoena  and  the  request  for  a  hearing  on  the  motion  are  denied  and  extending 
the  return  date  of  the  subpoena  20  days. 
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November  2,  1972 — Letter  from  Commission  Secretary  Tobin  advising  Kroger 
counsel  tliat  Kroger's  motion  to  quash  tlie  subpoena  had  been  denied. 

November  21,  1972— Letter  from  Kroger  counsel  to  Secretary  Tobin  advising 
that  The  Kroger  Company  declines  to  comply  with  the  subpoena. 

November  21,  1972— Letter  from  Gordon  Youngwood  to  Kroger  counsel  verify- 
ing delivery  under  June  9,  1972,  subpoena  should  be  made  to  Commission  offices 
at  425  13tli' Street. 

November  29,  1972 — Discussion  with  Kroger  counsel  to  consider  possible  settle- 
ment procedures  under  section  2.14  of  the  Commission's  Rules  of  Practice. 

December  1,  1972 — Gordan  Youngwood  sends  to  Kroger  counsel  a  discussion 
draft  of  a  proposed  order. 

December  4,  1972 — Letter  from  Kroger  counsel  to  Gordon  Youngwood 
acknowledging  receipt  of  letter  of  December  1,  1972. 

December  19,  1972 — Ward  assigned  Rafe  Cloe  as  supervising  attorney. 

January  15,  1973 — Kroger  counsel  submitted  "Response  to  The  Kroger  Co.  to 
Discussion  Draft  of  Order." 

January  24,  1973 — Ward  relieved  Ernest  Barnes  and  assigned  Robert  Liedquist 
as  Assistant  Director ;  Rafe  Cloe  is  officially  made  supervising  attorney. 

February  27,  1973 — Telephone  conversation  between  Rafe  Cloe  and  Kroger 
counsel. 

March  12,  1973 — Letter  from  Rafe  Cloe  to  Kroger  counsel  enclosing  a  discus- 
sion draft  of  a  proposed  complaint  and  order. 

April  5,  1973 — Letter  from  Youngwood  to  Kroger  counsel  enclosing  an  original 
of  an  "Agreement  Containing  Consent  Order  to  Cease  and  Desist." 

April  27,  1973 — Memo  from  Cloe,  Youngwood  and  Rosen  to  Commission  for- 
warded to  Liedquist  recommending  Commission  accept  consent  settlement 
agreement. 

April  27,  1973 — Cloe  "buckslip"  to  Liedquist  re  five  year  order. 

May  23,  1973 — Memo  to  Commission  from  Cloe.  Youngwood  and  Rosen  recom- 
mending the  Commission  accept  the  2.14  settlement  offer  forwarded  to  Commis- 
sion. Memo  to  Commission  from  Ward  recommending  Commission  accept  2.14 
settlement. 

July  10,  1973 — Memo  from  Commissioner  Jones  to  the  Commission  recommend- 
ing acceptance  of  consent  settlement  offer. 

July  17,  1973 — Commission  minute  provisionally  accepting  the  consent  agree- 
ment as  settlement  of  the  Commis.sion's  Kroger  investigations. 

September  12,  1973 — Commission  minute  ordering  issuance  of  complaint  and 
order. 

February  20,  1974 — Commission  granted  Subcommittee's  request  of  January  28, 
1974,  for  access  to  Kroger  flies. 

ITT-CONTINENTAL  BAKING  CO.  CaSE  CHRONOLOGY 

May  1971— FTC  initiated  limited  investigation  of  ITT-Continental  Baking  Co. 
(ITT)  practices.  Eugene  A.  Higgins  assigned  as  senior  attorney  to  be  assisted 
by  two  junior  attorneys,  Ronald  J.  Dolan  and  James  Egan. 

February  16,  1972— Complaint  submitted  on  behalf  of  Independent  Bakers 
Association  (IBA)  requesting  FTC  action  to  prevent  a  monopoly  in  the  industry. 
FTC  was  specifically  requested  to  initiate  an  investigation  on  the  West  Coast 
into  other  aspects  of  predatory  pricing. 

February  23,  1972 — Commission  Minute  instructed  Bureau  of  Competition  to 
carefully  consider  suggestion  set  forth  in  IBA  complaint  and  to  report  to  the 
Commission  on  the  matter. 

February  25,  1972 — Higgins'  memorandum  to  Daniel  Hanscom,  Assistant 
Director  for  Evaluation,  Bureau  of  Competition,  recommending  investigation  of 
ITT  and  Campbell  Taggart  if  sufficient  manpower  would  be  assigned. 

March  1972  (Undated  Memorandum) — Dolan  and  Egan  memorandum  to  Han- 
scom recommending  closing  the  case. 

April  1972  (Undated  Memorandum) — Higgins'  memorandum  to  Alan  AVard. 
Director  of  the  Bureau  of  Competition,  recommending  investigation  and  stating 
that  with  sufficient  manpower.  FTC  could  be  ready  for  a  complaint  by  end  of  1972. 
ITT  practices  in  several  locations  could  reveal  predatory  pricing  practices  in 
violation  of  Section  2(a)  of  the  Clayton  Act  as  well  as  Section  5,  FTC  Act.  ITT 
practices  directed  at  Old  Homestead  in  Denver,  Zinnsmaster  in  Minneapolis, 
Laub  Baking  Co.  in  Northern  Ohio,  Welsh  Baking  Co.  in  Reno,  Prosser  in  Los 
Angeles  and  Durkee  in  New  York  were  mentioned. 
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April  7,  1972 — Dolan  and  Egan  memorandiim  to  Ward  recommending  the  case 
be  closed.  It  was  noted  that  the  structure  of  the  industry  contributed  greatly 
to  the  problems  of  the  independent  baker  and  not  just  predatory  pricing.  More- 
over, 1967  economic  data  indicated  no  correlation  between  ITT-Continental's 
market  share  and  profits  and  the  retail  price  of  bread. 

June  5.  1972  (Undated  Memorandum) — Memorandum  to  Commission  from 
Bartley  T.  Gjirvey,  OfSce  of  Evaluation,  Bureau  of  Competition,  approved  by 
Hanscom,  forwarded  on  this  date  to  Ward  for  signature.  Memorandum  recom- 
mended investigation  go  forward  using  three  field  oflSces  to  be  completed  in  six 
months.  It  is  recommended  that  Commission  approve  an  attached  resolution  and 
authorize  the  proposed  investigation. 

August  6,  1972 — Hanscom  left  Bureau  of  Competition  to  become  Chief  Ad- 
ministrative Law  Judge  at  the  FTC. 

November  10,  1972 — Draft  memo  to  Commission  by  Harry  Garfield,  Assistant 
Director,  Bureau  of  Competition,  forwarded  to  Ward.  (Garfield  replaced  Han- 
scom.) Memorandum  recommends  investigation  be  closed. 

January  24,  1973 — Garfield  draft  memo  of  November  10,  1972,  retyped  and 
sent  to  Commission  signed  by  Garfield,  two  representatives  of  the  Bureau  of 
Economics,  and  Ward.  Ward  forwarded  all  staff  memoranda  along  with  his 
recommendation. 

March  8,  1973 — Letter  from  Senator  Pearson  to  FTC  requesting  investigation 
of  baking  industry.  Letter  points  up  that  since  mid-1972,  40  independent  bakers 
went  out  of  business.  Chairman  Engman  replied  by  letter  of  April  6,  1973. 

March  14,  1973 — Commissioner  Dennison  memorandum  to  the  Commission 
recommending  that  an  investigation  go  forward  with  expedition.  He  referred 
to  the  conflicting  views  of  the  staff  but  accepted  the  position  of  Higgins  and 
Garvey.  He  sympathized  with  the  Bureau  heads  on  the  difficulty  of  proving 
predatory  pricing  cases,  but  he  did  not  "see  how  we  can  stand  by  and  let  this 
trend  go  unexamined."  He  mentioned  a  recent  referral  of  a  complaint  by  Con- 
gressman Gerald  Ford  concerning  predatory  tactics  in  Michigan. 

March  20,  1973 — Commission  Minute  directed  "an  expeditious  limited  investi- 
gation by  either  the  Cleveland  or  Chicago  Regional  OflSces  of  ITT's  pricing  prac- 
tices in  the  State  of  Michigan,  which  matter  was  brought  to  Commission's  atten- 
tion by  Congressman  Ford,  the  investigation  to  include  the  practice  of  shelf- 
display  agreements.  If  the  Cleveland  office  is  selected  as  the  most  appropriate 
to  conduct  the  investigation,  the  matter  of  Laub  Baking  Company  in  Northern 
Ohio,  as  discussed  in  Attorney  Eugene  A.  Higgins'  memorandum  .  .  .  should  be 
included  in  the  investigation."  The  Bureau  of  Competition  was  instructed  to 
submit  a  report  as  to  the  timing  of  the  regional  office  limited  investigation.  The 
Bureau  of  Economics  was  instructed  to  submit  an  evaluation  of  whether  the 
baking  industry  fits  conditions  for  an  industrywide  investigation. 

March  22,  1973 — U.S.  Court  of  Api>eals,  Tenth  Circuit,  affirmed  lower  court 
decision  awarding  damages  against  ITT  for  approximately  $1.")  million  for  unlaw- 
ful pricing  (Old  Homestead  and  Interstate  Brands  v.  ITT).  The  court  noted  that 
"the  plaintiff.  Old  Homestead,  ceased  to  do  business  on  December  31,  1967,  and 
on  January  2,  19(>8,  Continental  raised  its  prices  and  did  away  with  all 
discounts." 

March  23,  1973 — Memorandum  from  Bureau  of  Competition,  signed  by  Gar- 
field, Ward  and  Alfred  Cortese,  Assistant  Executive  Director,  in  response  to 
Minute  of  March  20.  Bureau  recommended  that  investigation  be  conducted  by 
the  Chicago  Office,  Higgins  to  furnish  consultation  and  coordination  with  pre- 
vious work  in  the  industry.  It  was  expected  that  investigation  would  take  six 
weeks  to  two  months  and  report  would  be  made  to  the  Commission  by  late  May. 

March  27.  1973 — Memorandum  from  Bureau  of  Economics  to  Commission,  for- 
warding Bureau's  staff  report,  in  response  to  Minute  of  March  20.  Bureau  con- 
cluded that  question  of  whether  the  baking  industry  meets  necessary  conditions 
for  industry-wide  investigation  is  a  "mixed  picture." 

March  30.  1973 — Commission  Minute,  in  response  to  Bureau  of  Competition's 
memorandum  of  March  23  concerning  timing  of  the  limited  investigation,  directed 
that  said  investigation  will  be  conducte<l  by  the  Chicago  Office. 

April  19,  1973 — Routing  slip  from  Ward  to  Joseph  O'Malley.  Assistant  Director, 
Bureau  of  Competition,  recently  made  Higgins'  supervisor  on  the  case,  returning 
the  unsigned  protocol  memorandum  of  Higgins.  The  routing  slip  stated  :  "Joe 
[O'Malley] — I  would  have  preferred  a  somewhat  more  specific  plan — with 
dates — time  to  support  [?]  etc:  but  this  is  O.K.  I  also  would  expand  last  para- 
graph with  timetable  and  he  to  process  authorization  request  (attached)." 
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The  accompanying  resolution  memorandum  had  been  signed  by  both  O'Malley 
and  Ward. 

April  24,  1973 — Meeting  in  Ward's  oflBce  between  Ward,  O'Malley  and  Higgins 
to  discuss  the  case. 

April  25,  1973— Draft  memorandum  of  protocol  and  resolution  prepared. 

April  27,  1973 — Memorandum  of  Executive  Director  Basil  Mezines  to  AVard 
returning  Higgins'  promotion  pai>ers  earlier  recommended  by  Ward.  Mezines 
stated  papers  did  not  contain  signatures  of  Ward's  assistants,  however,  if  Ward 
was  satisfied  the  promotion  would  be  approved. 

May  1,  1973 — O'Malley  memorandum  to  Higgins  reviewing  meeting  of  April 
24th  in  Ward's  office  and  charging  that  Higgins  refused  a  direct  order  to  conduct 
an  investigation  in  the  form  desired  by  the  Bureau. 

May  2,  1973 — Higgins'  memorandum  to  Ward,  with  attached  personal  aflBdavit, 
disputing  statements  in  O'Malley's  memorandum  of  May  1.  Higgins  requested 
FBI  polygraph  examination  of  O'Malley  and  Higgins  to  determine  whose  version 
was  correct. 

May  2,  3  and  4,  1973 — Higgins  submitted  revised  memoranda  of  protocol  and 
resolution  which  were  not  acceptable. 

May  3,  1973 — O'Malley  memorandum  to  Higgins  advising  how  protocol  should 
be  revised. 

May  8,  1973 — Memorandum  from  Ward  to  Executive  Director  Mezines  forward- 
ing a  copy  of  Higgins  May  2  memorandum  and  affidavit.  Ward  recommendefl 
against  i)olygraph  examination.  Ward  further  recommended  since  Higgins  found 
it  difficult  to  carry  out  his  assignment  under  O'Malley  that  Higgins  be  relieved 
of  the  ITT  case  assignment  and  be  transferred  to  another  bureau  or  regional 
office.  Ward  also  noted  in  reference  to  Mezines'  memorandum  that  he  was  with- 
drawing the  recommendation  for  Higgins'  promotion. 

May  14,  1973 — Higgins'  memorandum  to  Ward  attaching  a  number  of  afore- 
mentioned memoranda  and  in  which  he  recounted  his  versicm  of  the  facts. 

May  14,  1973 — Higgins'  memorandum  dated  May  14,  1973,  to  the  Commission 
in  which  he  recounted  his  version  of  the  facts  and  requested  an  FBI  investiga- 
tion of  the  case. 

May  18,  1973 — Higgins'  memorandum  t(»  Ward  tiling  a  grievance  under  the 
FTC's  Administrative  Manual  concerning  Ward's  May  8  memorandum. 

May  21,  1973 — Higgins'  memorandum  to  Ward  requesting  that  his  memoranda 
of  May  2  and  14  be  withdrawn. 

May  213,  1973 — Ward  memorandum  to  Mezines  withdrawing  his  May  8  mem- 
orandum. According  to  the  memoi^andum,  Higgins  had  told  Ward  the  misunder- 
standing concerning  case  had  been  resolved  and  in  accordance  with  Higgins' 
request  he  was  to  continue  as  attorney-in-charge  of  the  case.  Higgins  would  work 
under  the  overall  super\'ision  of  a  different  Assistant  Director,  Da\id  Roll.  Ward 
told  Mezines  that  "our  earlier  recommendaticm  for  Mr.  Higgins'  promotion  will 
be  reconsidered  by  the  Bureau  for  iwssible  submission  at  a  later  date." 

June  7,  1973 — Higgins'  memorandum  to  Commission,  re  protocol  and  resolu- 
tion, was  approved  by  Roll  and  James  T.  Halverson,  Director,  Bureau  of  Com- 
petition, and  was  forwarded  to  the  Commission. 

June  20.  1973 — Commission  minute  approved  Bureau's  recommendation. 

June  22,  1973 — Commission  authorized  Subcommittee  to  review  files. 

Chronology  op  FTC's  Beer  Investigation 

May  28,  1969 — Lone  Star  Brewing  Co.  complaint  about  Schlitz  price  discrimi- 
nations received  by  FTC's  Bureau  of  Restraint  of  Trade.  Case  assigned  to 
Attorney  Vogler. 

January  15,  1970 — Bureau  of  Restraint  of  Trade  requested  field  investigation 
to  determine  whether  there  were  violations  of  Section  2(a)  of  the  amended 
Clayton  Act.  (Delay  purportedly  resulted  from  strategy  to  obtain  consent  decree 
in  another  matter  l)efore  launching  instant  investigation.) 

February  25,  1970 — Subject  matter  under  File  No.  701  0047  a.ssigned  to  Attorney 
Van  Wart  of  the  New  Orleans  Office. 

March  31-May  11,  1970 — Two  New  Orleans  attorneys,  including  Van  Wart, 
conducted  interviews  in  Texas. 

Early  July  1970 — Acting  Director  of  Bureau  of  Restraint  of  Trade,  Ba.sil 
Mezines,  ordered  Vogler  to  recall  uncompleted  New  Orleans  investigation  and  to 
handle  it  himself.  (This  was  apparently  done  incidental  to  FTC  reorganization 
underway  at  the  time.) 
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Late  July  1970 — Vogler  traveled  to  New  Orleans  to  confer  with  Van  Wart. 

July  24-August  21,  1970 — Two  New  Orleans  attorneys  conducted  further  inter- 
views in  Texas. 

October  6,  1970 — New  Orleans  Office  forwarded  raw  data  file.s  to  Vogler  with- 
out a  summary  rei)ort  or  recommendations.  New  Orleans  suggested  that  it  would 
be  necessary  to  subj)oena  certain  data. 

October  1970-April  1971 — Vogler  reviewed  field  investigation  with  the  aid  of 
newly  assigned  FTC  accountant  Underwood  and  preimred  chart  designed  to 
obtain  information  from  brewers  in  Texas  area.  In  March,  met  with  Lone  Star 
representatives  re  preparation  of  charts. 

April  13.  1971 — Charts  sent  out  to  nine  brewers  in  Texas.  Responses  received 
from  all  but  one  in  90  days. 

Summer  1971 — Preparation  of  additional  charts  to  elicit  information  from 
distributors  in  Texas. 

September  1971 — Vogler,  Underwood  and  an  investigator  from  the  New  Orleans 
Office  spent  three  weeks  in  Texas  delivering  charts  and  interviewing  distributors. 

Thanksgiving  1971 — Distributor  response  concerning  charts  was  such  that  the 
need  for  compulsory  process  appeared  to  be  confirmed,  e.g.  Schlitz  distributors 
did  not  furnish  any  information. 

December  16,  1971 — Vogler  preparetl  draft  memorandum  from  Ward  to  Com- 
mission requesting  authority  for  compulsory  process  and  for  expansion  of  present 
regional  investigation  into  patterns  of  operation  and  increasing  competition  in 
beer  industry. 

February  11,  1972 — Above  memorandum  from  Ward  went  forward  to  Commis- 
sion. 

April  10,  1972 — Commission  minute  directed  use  of  compulsory  process  to 
determine  whether  monopolization  has  been  attempted  or  whether  discriminatory 
acts  or  practices  or  unfair  methods  of  competition  existed  throughout  the  U.S. 
or  in  any  section  thereof. 

April  28,  1972 — Vogler  memo  to  supervisor  Barnes  summarizing  investigation 
to  date.  Vogler  expressed  view  that  Hou.ston-Galveston  market  areas  were  "good 
to  excellent  for  Section  5  and  Section  2(a)."  Moreover,  Vogler  referred  to  the 
U.S.  District  Court  decision  in  February  1972,  in  the  Pearl  case,  in  which  rea.son- 
able  grounds  were  found  for  violations  under  circumstances  virtually  identical 
to  the  FTC's  investigation. 

May  1972 — Vogler  left  the  FTC  and  FTC  attorney  Joseph  was  assigned  to  the 
case  along  with  economist  Baker. 

June  1972 — Letters  to  state  liquor  control  administrations  to  determine  num- 
bers of  sales  by  brands 

August  1972 — Attorney  Mar.shall  assigned  to  case  with  Joseph. 

September  through  December  1972 — Joseph,  Marshall  and  Baker  visited  six 
brewery  companies  across  the  country  in  an  attempt  to  learn  more  about  the 
structure  of  the  industry. 

December  11-15,  1972 — Joseph  and  Marshall  reviewed  the  court  records  in  the 
Pearl  case. 

February  1973 — Staff  meeting  with  Ward  which  included  Assistant  Director 
Liedcjuist,  who  had  replaced  Barnes.  Staff,  with  exception  of  Marshall,  recom- 
mended matter  be  closed.  Ward  decided  to  keep  the  case  open  and  instructed  staff 
to  prepare  subpoenaes. 

March  19,  1973 — Attorney  Banta  assigned  to  the  case. 

March  21,  1973 — Ward  instructed  Marshall  to  close  the  case.  A  few  days  later, 
Ward  told  Marshall  he's  changed  his  mind. 

May  10.  1973 — FTC  issued  one  subpoena  duces  tecum  and  several  subpoenaes 
ad  testificandum  to  officers  of  Anheuser-Busch. 

May  21,  1973— A-B  moved  to  quash. 

June  7,  197.3 — FTC  issued  subpoenaes  ad  testificandum  to  Schlitz. 

June  22.  1973— Schlitz  moved  to  quash. 

July  1973 — Staff  memos  discussed  status  of  beer  case  and  alternative  courses 
of  action. 

August  13,  1973 — Staff  recommended  motions  to  quash  be  denied. 

November  1973 — Joseph  and  Marshall  reassigned  to  other  work ;  replaced  by 
Schwartz  and  Henderson. 

Mr.  HioGixs.  Tliere  was  one  other  one,  Mr.  Manelli.  On  the  bottom 
of  page  4  there  is  a  reference  to  a  ]\Iay  21,  1973,  memorandum  from 
me  to  Mr.  Ward  requesting  that  my  memoranda  of  May  2  and  14  be 
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withdrawn.  I  do  not  believe  that  memorandum  was  ever  forwarded 
beyond  my  desk.  I  have  the  original  copy  of  a  memorandum  dated 
that  date  that  is  nnsif^ned. 

Mr.  Manelli.  You  are  saying  this  memo  was  actually  never  sent  ? 

Mr.  HiGGiNs.  Forwarded.  I  believe  that  memorandum  was  prob- 
ably taken  from  my  files  when  committee  meml>ere  went  through  them. 
There  was  a  May  21,  1973  memorandum  not  listed  here  from  me  to 
Charles  Tobin  requesting  that  a  prior  memorandum  to  the  Commis- 
sion of  May  14  be  withdrawn. 

Mr.  Manelli.  All  right.  When  were  you  first  assigned  to  the  IJ'T- 
Continental  Baking  case? 

Mr.  HiGGiNS.  I  believe  in  approximately  May  of  1971. 

Mr.  Manelli.  Is  this  case  still  pending  before  the  Commission? 

Mr.  HiGGiNS.  Yes,  it  is. 

Mr.  Maxelli.  When  you  were  first  assigned  to  the  case  were  there 
also  two  assistants  assigned  with  you  to  assist  you  in  the  case? 

Mr.  HiGGiNs.  Shortly  thereafter  ]Mr.  Dolan  was  assigned  and  subse- 
quently Mr.  Egan  when  he  came  with  the  Commission.  He  was  not  an 
attorney  when  he  came,  he  subsequently  took  the  bar  exam  in  Florida 
and  passed. 

Mr.  Manelli.  Did  the  Commission  on  February  23,  1972,  instruct 
the  Bureau  of  Competition  to  consider  whether  or  not  monopolistic 
practices  prevailed  in  the  baking  industry? 

INIr.  HiGGiNS.  I  do  not  have  a  copy  of  that  minute.  I  believe  that  is 
correct. 

Mr.  Manelli.  Did  the  Commission,  to  the  best  of  your  recollection, 
also  direct  the  Bureau  to  report  back  to  the  Commission  on  its 
findings  ? 

Mr.  HiGGiNs.  Yes. 

]\Ir.  Manelli.  Did  you  write  a  memorandum  to  ]Mr.  Hanscom  on 
Febiiiary  25,  1972,  in  which  you  recommended  an  investigation  of 
ITT  and  another  company  called  Campbell-Taggart  to  determine 
whether  or  not  the  Robinson-Patman  Act  was  being  violated? 

Mr.  HiGGiNS.  Yes.  I  recommended  that  the  investigation  of  ITT  be 
continued.  I  also  recommended  that  Campbell-Taggart  should  be  in- 
vestigated if  we  had  sufficient  manpower. 

]Mr.  Manelli.  Did  you  then  write  a  memo  to  Mr.  Ward  indicating 
that  ITT-Continental  appeared  to  be  engaged  in  ]^redatoiy  pricing 
violations  in  violation  of  the  Robinson-Patman  Act? 

Mr.  HiGGiNs.  Yes.  That  was  the  memorandum  in  response  to  the 
Commission  minute. 

Mr.  ]\Ianelli.  Could  you  tell  the  subcommittee  very  briefly  what 
the  practices  were  and  where  they  occurred  ? 

Mr.  Higgins.  Well,  even  before  this  we  had  an  investigation  in  July 
of  1971  when  it  was  brought  to  our  attention  that  the  court  in  the  Old 
Homestead  case  found  against  ITT-Continental  for  approximately 
$4  million.  It  was  $1.3  million  tripled.  That  was  one  area  where  a 
case  was  already  developed  for  us  and  the  investigation  was  completed. 

We  also  had  allegations  of  similar  practices  happening  in  upstate 
New  York,  where  Durkee  Baking  Co.,  appeared  to  be  in  the  process  of 
being  forced  out  of  business  by  ITT. 

^  Also  in  Minneapolis,  Minn.,  a  case  had  been  brought  against  ITT  by 
Zinnmaster  which  was  in  litigation.  That  case  was  subsequently  settled 
favorably  to  the  plaintiffs. 
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It  had  also  been  brought  to  our  attention  by  Mr.  Prosser  from  south- 
ern California,  in  an  appearance  before  the  Senate  Antitrust  Commit- 
tee, that  he  had  been  forced  out  of  business  by  the  practices  of  ITT. 

In  the  San  Francisco  area  and  the  Sacramento  area  of  northern 
California  it  had  been  alleged  that  a  number  of  bakeries  had  been 
forced  out  of  business  by  ITT-Continental. 

In  Cleveland,  Ohio,  Mr.  Stonebreaker  from  Laub's  Baking  Co. 
had  come  to  the  Commission  at  that  time  and  informed  us  that  his 
company  was  being  forced  out  of  business  by  ITT. 

Mr.  Manelli.  Were  the  practices  all  similar  in  these  cases? 

Mr.  HiGGixs.  The  practices  were  all  similar. 

Mr.  Manfxli.  What  were  they  ? 

]Mr.  HiGGixs.  The  practice  w^ould  be  that  ITT  would  come  in  and 
attempt  to  p:et  specific  large  customers  from  the  independent  bakeries 
by  actually  lowering  prices  or  selling  below  cost.  The  other  practice 
w^as  they  would  offer  a  very  low  price.  They  would  know  who  the 
best  customer  was  or  a  big  customer  of  an  independent  bakery.  Know- 
ing that  the  independent  could  not  lose  this  customer,  they  would  come 
in  and  give  a  very  low  price.  The  independent  then  would  match  that 
price.  This  would  go  on  over  for  a  period  of  time. 

The  result  was  that  the  independent  would  eventually  be  bankrupt. 
He  could  not  afford  to  lose  the  customer,  he  would  lower  his  price  to 
keep  it,  he  would  no  longer  have  any  money.  If  he  lost  the  customer,  he 
would  be  out  of  business. 

This  happened  to  Durkee's  in  upstate  New  York  and  he  was  grad- 
ually forced  out  of  business.  The  Laub  Co.  in  Cleveland  was  forced  out 
of  business.  These  people  complained.  In  1972  they  were  still  in  busi- 
ness ;  they  have  subsequently  gone  out  of  business. 

Mr.  Manelli.  With  respect  to  this  Old  Homestead  case  you  indicate 
in  your  memorandum  that  ITT  lost  money  in  the  Old  Homestead 
market  for  5  years  until  it  finally  drove  them  out  of  business  and  then 
ITT  immediately  raised  its  prices  by  12  percent. 

Would  it  not  have  been  easier  for  ITT  to  have  simply  bought  out 
Old  Homestead  instead  of  losing  money  for  5  years,  if  that  is  what 
was  involved  ? 

Mr.  HiGGiNS.  It  was  not  practical  for  ITT  to  buy  them  out  because 
there  was  a  Commission  order  against  ITT  making  any  further 
acquisitions. 

Mr.  Manelli.  Who  were  your  supervisors  at  this  time  ? 

Well,  let  me  put  it  this  way.  IMio  were  your  supervisors  on  the 
Continental  Baking  case  since  the  time  you  have  been  assigned  to  it? 

Mr.  HiGGiNS.  At  firet  it  was  Dan  Hanscom  and  Ernest  Barnes.  They 
stayed  my  supervisors  on  the  case  until  they  left  to  become  administra- 
tive judges.  At  that  time  it  was  switched  to  Mr.  Garfield,  I  believe,  in 
December  of  1973.  Then  I  stayed  with  Mr.  Garfield  until  April  13, 
1974,  when  Mr.  Joseph  O'Malley  became  my  supervisor  on  the  ITT 
case. 

Mr.  Manelli.  I  think  in  your  answer  you  indicate  1973-74.  We  are 
actually  talking  about  the  1972-73  time  frame,  aren't  we? 

Mr.  HiGGiNS.  Yes.  I  was  1  year  off  on  that.  Right. 

Mr.  Manelli.  With  respect  to  your  memo  to  Mv.  Ward  you  vStated 
that  there  appeared  to  be  predatory  practices  on  the  part  of  ITT  and 
so  forth.  What  was  IVIr.  Hanscom's  reaction  to  that  memo? 

Mr.  HiGGiNS.  He  supported  me  fully  on  the  memo. 
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Mr.  Manelli.  Mi.  Hanscom  at  that  time  was  your  immediate  super- 
visor, as  I  understand  it,  and  Mr.  Ward  was  the  head  of  the  Bureau. 

Mr.  HiGGiNs.  Mr.  Hanscom  was  Assistant  Director  in  charge  of 
evaluation.  I  think  Mr.  Ernest  Barnes  was  my  supervisor.  Tlie  Assist- 
ant Director-  to  wliom  I  regularly  reported,  was  also  assigned  to  the 
case.  Somehow  it  was  with  ^tr.  Hanscom  also. 

Mr.  Manelli.  Do  3'ou  recall  how  much  time  ^Ir.  Hanscom  thought 
would  be  necessary  to  develop  the  Robinson-Patman  Act  cases  against 
Continental  ? 

Mr.  HiGGiNS.  I  believe  with  proper  staffing  I  figure  around  6  months. 

Mr.  Maxelli.  Who  was  Mr.  Bartley  Garvey  ? 

Mr.  HiGGiNs.  He  was  Mr.  Hanscom's  assistant. 

Mr.  Manelli.  Did  Mr.  Garvey  agree  with  your  recommendation 
that  a  Robinson-Patman  Act  case  be  conducted  ? 

Mr.  HiGGiNS.  Yes. 

Mr.  Manelli.  On  January  24,  1978,  did  Mr.  Ward  send  a  memo  to 
the  Commission  in  the  ITT-Contmenfal  case? 

Mr.  HiGGiNs.  Yes. 

Mr.  ]\1anelli.  And  at  that  time  did  he  also  send  along  your  April 
1972  memorandum  to  accompany  his  own  memo  to  the  Commission  ? 

Mr.  HiGGiNS.  Yes,  he  did. 

Mr.  Manelli.  In  addition  to  your  own  memo  did  ,he  also  send  up  to 
the  Commission  a  memo  by  Mr.  (xarvey  and  also  another  one  by  Mr. 
Dolan  and  Mr.  Egan  ? 

Mr.  HiGGiNs.  Yes.  The  one  by  Mr.  Garvey  was,  I  believe,  identical 
to  a  prior  one  addressed  to  the  Commission  by  the  Bureau  signed  by 
Bartley  Garvey  and  Dan  Hanscom,  but  needed  the  approval  of  Mr. 
Ward.  After  Mr.  Hanscom  left  the  Bureau,  Mr.  Garvey  changed  it 
to  his  own  memo  to  Mr.  Ward. 

Mr.  Manelli.  Let  me  backtrack  here.  These  memos  now — the  one 
from  Mr.  Ward,  as  I  understand  it,  and  the  one  from  Mr.  Dolan  and 
Mr.  Egan,  who  were  the  younger  attorneys  assisting  you — they  were 
of  the  opinion  the  case  sliould  be  closed,  is  that  correct? 

Mr.  HiGGiNS.  Correct. 

I  am  not  sure  if  the  memo  was  from  Mi-.  Ward;  it  was  from  the 
Bureau.  It  ni'ay  have  been  Mr.  Garfield  with  Mr.  Ward's  approval. 
The  Bureau's  memorandum  was  a  recommendation  to  close  the  case 
by  Mr.  Garfield  approved  by  Mr.  Ward. 

Mr.  Manelli.  And  your  own  memo,  and  the  one  from  Mr.  Garvey, 
were  to  the  contrary ;  that  it  not  be  closed  ? 

Mr.  PTiGGiNS.  That  is  correct. 

Mr.  Manelli.  Did  the  Commission  agree  with  the  Bureau  position 
on  closing  the  case,  or  did  they  agree  that  the  investigation  should 
proceed  ? 

Mr.  HiGGiNS.  Commissioner  Dennison  circulated  a  memorandum 
agreeing  with  my  position  and  Mr.  Garvey's  position  as  opposed  to 
the  Bureau's  position.  That  recommendation  by  Commissioner  Denni- 
son was  subsequently  approved  by  the  full  Commission. 

Mr.  Manelli.  In  deciding  to  proceed  with  the  case  did  the  Com- 
mission also  take  note  of  a  complaint  that  had  been  received  by  the 
Commission  from  then  Congressman  Gerald  Ford  concerning  preda- 
tory tactics  of  ITT-Continental  in  Michigan  ? 

Mr.  HiGGiNs.  Yes. 
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Mr.  I^Iaxelli.  What  did  tlie  Commission  direct  should  be  done  about 
the  situation  in  Michig:an  that  Mr.  Ford  had  brought  to  its  attention? 

Mr.  HiGGiNS.  The  Commission  directed  that  it  should  be  investi- 
gated; that  if  the  Chicago  office  was  used  the  investigation  would  be 
limited  to  Michigan  and  if  the  Cleveland  Office  w^as  used,  as  I  had 
reconnnended,  then  the  Laub  Baking  Co.  complaint  in  Cleveland  would 
be  investigated  along  with  the  Michigan  investigation. 

Mr.  Manelli.  And  they  left  it  to  the  Bureau  of  Competition,  and 
Mr.  Ward,  to  make  that  determination,  is  that  correct? 

Mr.  HiGGiNS.  Subsequently  a  memorandum  went  forward,  I  believe, 
on  March  23  from  Mr.  Garfield  approved  by  Mr.  Ward  and  Mr.  Cor- 
tese  that  the  Chicago  office  should  be  used,  limiting  the  investigation 
to  Michigan.  I  was  not  consulted  on  that. 

Mr.  Maxelli.  Then,  as  I  understand  it,  the  U.S.  Court  of  Appeals 
for  the  Tenth  Circuit — on  March  22  last  year,  1973— upheld  the  lower 
court  decision  against  ITT  for  violations  of  the  Robinson-Patman  Act 
in  the  Old  Homestead  case. 

Mr.  HiGGixs.  That  is  correct.  They  stated  in  that  decision  that  in 
regard  to  predatory  practices  the  fact  that  ITT  had  lost  money  for 
3  or  4  years  in  Denver  and  then  raised  prices  the  day  after  Old 
Homestead  closed  its  doors,  w^as  sufficient  evidence  for  the  jury  to 
draw  the  conclusion  of  predatory  practices  by  ITT. 

Mr.  Maxelo.  This  case  was  a  private  case,  not  a  Government  case? 

Mr.  HiGGixs.  It  was  a  private  action,  right. 

Mr.  Maxelli.  At  some  point  in  time  in  1971  ITT-Continental  Bak- 
ing requested  access  to  the  complaint  of  the  Independent  Bakers 
Association.  Now  this  complaint  was  actually  a  compilation  of  com- 
plaints by  a  number  of  baking  companies  located  at  various  parts  of 
the  country.  Did  Mr.  Ward  take  the  position  that  ITT-Continental 
should  be  given  access  to  the  Bakers  Association  material  ? 

Mr.  HiGGixs.  He  so  recommended  to  the  General  Counsel's  office.  I 
had  Avritten  a  memorandum  stating  they  should  not  be  given  access  to 
that  material  for  various  reasons,  that  it  disclosed  the  names  of  appli- 
cants and  their  condition.  Mr.  Dolan  had  written  a  memorandum  stat- 
ing that  it  should  be  turned  over  to  them.  Mr.  Barnes  approved  my 
memorandum.  IVIr.  Barnes  was  supervisor  and  he  approved  my  mem- 
orandum stating  that  the  information  should  not  be  turned  over  to 
ITT.  Mr.  Ward  said  in  his  memorandum  to  the  General  Counsel  that 
he  sympathized  w^ith  my  position  but  did  not  think  it  would  do  any 
harm. 

Mr.  Maxelli.  In  the  question  I  stated  that  the  Independent  Bakers 
Association  complaint  was  a  compilation  of  complaints  by  a  number 
of  baking  companies  across  the  country. 

Mr.  HiGGixs.  Right,  and  their  financial  position  where  there  would 
be  the  possibility  of  the  company  going  out  of  business  hurt. 

Mr.  Maxelli.  Was  the  material  then  turned  over  to  ITT  ? 

Mr.  Htggixs.  I  do  not  know. 

Mr.  Manelli.  On  information  given  to  the  FTC  by  complainants, 
what  is  the  policy  as  far  as  the  FTC  is  concerned?  Did  the  plaintiffs 
turn  over  information,  and  have  the  expectation  that  it  would  be 
treated  as  confidential  ? 

Mr.  Higgins.  They  never  have  in  the  past. 

Mr.  Maxelli.  They  never  have  ? 
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Mr.  HiGGiNS.  In  the  past. 

Mr.  Manelli.  Never  what  ? 

Mr.  HiGGiNS.  Had  the  expectation  that  it  would  be  turned  over  with- 
out a  trial  of  the  person  against  whom  they  were  complaining.  It  is 
usually  confidential  information. 

Mv.  Maxki.li.  So  we  are  clear  here,  as  far  as  you  understand,  the 
practice  at  the  Commission  is  that  complainant  information  given  to 
the  FTC  by  complainants  is  usually  given  in  confidence  and  is  not 
revealed  by  the  FTC  ? 

Mr.  HiGGiNS.  Sometimes  we  request  of  the  applicant  if  we  can  turn 
over  the  name. 

Mr.  Manelli.  You  do  it  with  his  permission  ? 

Mr.  HiGGiNS.  With  his  permission,  right. 

Mr.  Manelli.  Was  there  any  permission  sought  or  acquired  in  this 
case  ? 

Mr.  HiGGiNS.  I  think  IBA  opposed  turning  it  over. 

Mr.  Manelli.  But  they  were  notified  in  advance  that  ITT  had  made 
this  request? 

Mr.  HiGGiNS.  I  believe  they  were  because  it  came  up  in  a  formal  re- 
quest by  them  to  the  best  of  my  recollection. 

Mr.  Manelli.  What  would  be  your  thought?  Do  you  think  this  kind 
of  information  ought  to  be  given  to  respondents? 

Mr.  HiGGiNS.  Definitely  not. 

Mr.  Manelli.  AVhy  not? 

Mr.  HiGGiNS.  One  thing,  if  it  gets  out  in  the  industry  that  the  com- 
plainants' names  will  be  turned  over  to  respondents,  it  would  dry  up 
complaints.  Many  people  in  the  industry — 1  have  had  bakers  come  in 
and  give  me  complaints  and  the  next  day  call  me  and  tell  me  to  forget 
it — they  are  scared  of  ITT.  They  have  the  idea  that  they  will  be  put 
out  of  business  if  ITT  knows  they  are  complaining  to  the  Commission. 

Mr.  Manelli.  And  this  is  why  you  disagreed  with  Mr.  Ward's  posi- 
tion that  ITT  should  be  given  access  to  this  material  ? 

Mr.  HiGOiNS.  Yes.  I  saw"  no  reason  to  make  that  available  to  them. 

Mr.  Pickle.  Mr.  Higgins,  have  you  had  bakers  specifically  say  to 
you  that  they  were  afraid  to  complain  against  ITT? 

Mr.  Higgins.  That  is  right.  I  have  had  people  give  me  a  complaint 
one  day  in  a  motel  room  where  the  bakers  were  meeting  and  the  next 
day  call  me  back  and  tell  me  to  forget  it. 

Mr.  Pickle.  How  often  has  that  happened  ? 

Mr.  Higgins.  On  two  different  occasions  that  has  happened. 

Mr.  Pickle.  Would  you  furnish  the  committee  with  the  names  of 
those  individuals? 

Mr.  Higgins.  I  believe  I  could,  yes. 

Mr.  Pickle.  We  will  ask  for  that. 

Mr.  Higgins.  Yes. 

Mr.  Manelli.  Mr.  Higgins,  were  you  recommended  for  a  pay  raise 
by  Mr.  Ward  on  Ma rch  28, 1973  ? 

Mr.  Higgins.  I  actually  believe  the  recommendation  went  up  quite 
a  bit  before  that.  In  fact",  there  w^as  some  indication  on  February  20, 
1973.  It  went  up  to  the  Executive  Director's  office  on  March  1, 1973,  and 
from  there  it  went  to  the  Personnel  Office  and  then  it  was  returned  to 
the  P^xecutive  Director's  office  on  INIarch  29  with  full  approval  of 
Personnel. 
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Mr.  Maxelli.  And  at  that  time,  as  of  March  29,  how  long  had  you 
been  working  for  Mr.  Ward  ? 

Mr.  HiGGiNS.  Since  he  had  become  Bureau  Director  which  I  believe 
was  the  latter  part  of  1970, 1  am  not  sure. 

Mr.  Maxeixi.  A\niat  happened  to  your  pay  raise? 

Mr.  HiGGixs.  On  May  1,  1973,  I  was  called  to  Mr.  Ward's  office.  I 
asked  to  see  him  that  day  because  there  had  been  a  memorandum  writ- 
ten that  day  by  Mr.  0"Malley  concerning  me.  Mr.  OMalley  had  just  on 
April  13  been  appointed  my  supervisor. 

I  got  to  Mr.  Ward's  office  and  he  informed  me  he  was  sorry  but  Mr. 
Mezines  had  returned  papers  regarding  my  promotion  leaving  it  up 
to  liim  rather  to  resubmit  them.  I  did  not  get  to  see  papers  at  thai 
time  although  they  were  on  his  desk.  He  subsequently  showed  them  to 
me.  The  memo  indicated  Mr,  Mezines  took  the  position  that  Mr.  Young 
had  stated  that  Mr.  O'Malley  and  Mr.  Liedquist  had  reservations 
about  my  promotion.  I  w^as  of  the  opinion  that  Mr.  Liedquist  had  put 
me  in  for  it.  The  memo  also  indicated  tliat  Mr.  Mezines  would  go 
ahead  and  promote  me  if  Mr.  AVard  requested  it.  The  original  recom- 
mendation for  my  promotion  was  signed  by  Mr.  Ward. 

Mr.  Max^elei.  You  have  in  fact  since  been  promoted,  have  you  not  ? 

Mr.  HiGGixs.  Yes. 

Mr.  Maxelli.  During  April  of  1973  did  you  express  a  certain  amount 
of  dissatisfaction  Avith  the  way  the  ITT-Cantinenfal  Baking  case  was 
proceeding? 

]\lr.  HiGGixs.  Could  I  hear  the  first  part,  of  that? 

]\Ir.  Manelli.  I  said,  during  April  of  1973,  did  you  express  dissatis- 
faction with  the  way  the  ITT -Continental  Baking  case  was 
proceeding? 

Mr.  HiGGixs.  The  way  INIr.  O'Malley  was  directing  me  to  make  it 
proceed,  I  was  very  much  disturbed  about  that,  yes. 

Mr.  Maxelli.  And,  as  a  result  of  your  dissatisfaction  in  this  regard, 
did  you  write  a  memo  to  the  Commission  recommending — well,  let  me 
backtrack  a  second  here. 

Why  were  you  dissatisfied  with  the  way  Mr.  O'Malley  was  directing 
you  to  proceed  here  ? 

Mr.  HiGGixs.  I  thought  Mr.  O'Malley  was  going  to  send  me  on  a 
wild  goose  chase  after-  which  the  matter  was  to  be  closed,  period. 
Previously  the  Bureau  had  opposed  the  investigation  and  the  Assistant 
Directors  in  charge  at  that  time,  INIr.  Harry  Garfield  and  Mr.  Lied- 
quist, had  indicated  that  they  thought  the  case  should  be  closed.  The 
Connnission  agreed  witli  me  that  it  should  not  be  closed  and  thereupon 
the  matter  was  assigned  to  Mr.  O'Malley  and  he  informed  me  how  he 
Avanted  the  investigation  made.  There  was  no  possibility  of  making 
the  investigation  according  to  his  scheme  which  would  come  out  in  a 
favorable  result  in  my  opinion. 

Mr.  Maxelli.  Could  you  just  give  us  a  very  brief  background  as  to 
what  it  was  he  wanted  to  do,  and  why  you  thought  that  would  be  un- 
wise ? 

Just  by  Avay  of  further  background  for  this  question,  I  notice  in 
some  of  your  memos  you  have  even  made  the  statement  that  the 
method  that  was  being  favored  by  Mr.  O'Malley  would  be  "just  the 
way  ITT  would  like  to  be  investigated"  or  words  of  similar  import 
there,  suggesting  this  would  be  an  ineffective  wa}^  of  proceeding. 
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Mr.  HiGGiNS.  Right. 

Mr.  Manelli.  Could  you  explain  what  the  dispute  was? 

Mr.  HiGGiNS.  Yes.  If  you  have  a  copy  of  Mr.  CMalley's  May  1 
memorandum  to  me  and  my  subsequent  affidavit,  I  do  not  have  a  copy 
of  those. 

[Documents  handed  to  the  witness  by  staff  counsel.] 

Mr.  HiGGixs.  One  thing  that  Mr.  O'Malley  had  made  very  evident 
to  me  in  Mr.  Ward's  office  was  the  fact  that  he  said  this  was  no  longer 
to  be  a  Robinson-Patman  investigation,  it  would  be  a  section  5.  This 
would  mean  that  there  would  be  no  possibility  of  any  plaintiff  that 
was  put  out  of  business  by  ITT  using  our  record  and  getting  treble 
damages.  This  is  one. 

Mr.  Pickle.  Did  he  say  why  he  would  shift  from  the  2  to  the  5 
section  ? 

Mr.  HiGGixs.  This  is  how  Mr.  O'Malley  wanted  it  done. 

Mr.  Pickle.  Did  he  say  why  he  wanted  it  done  that  way  ? 

Mr.  HiGGiNS.  No.  Mr.  O'Malley  had  no  prior  experience  to  my 
knowledge  in  the  Robinson-Patman  Act.  The  section  5  structure  case 
was  a  very  popular  thing  at  the  Commission.  My  feeling  on  an  ITT 
structure  case  was  if  we  wanted  structure  it  would  be  10  years  away. 
They  would  have  to  run  more  people  out  of  business  before  we  could 
get  a  structure  case  to  divide  them  up. 

Mr.  Pickle.  Are  you  saying  it  would  take  a  period  of  10  years  be- 
fore you  could  make  the  determination  on  the  structure  cases? 

Mr.  HiGGiNS.  I  said  before  a  good  structure  case  could  be  made 
against  ITT  for  a  monopoly.  They  did  not  have  a  monopoly  yet.  In 
10  years  I  think  they  would  have  a  monopoly  or  a  shared  monopoly. 
This  was  Mr.  Greenwald's  position,  this  was  a  position  of  other  people 
familiar  witli  the  industry,  because  of  the  rate  independents  were  be- 
ing puslied  out  of  business.  You  could  break  ITT  up  after  they  have 
eliminated  competition.  A  monopoly  you  can  break  up,  it  is  much 
harder  to  break  up  a  company  in  the  attempt  stage ;  although  we  could 
stop  certain  practices  under  section  5. 

One  big  thing,  we  already  had  a  2(a)  laid  in  our  lap.  The  courts  had 
found  for  the  plaintiff  in  the  Old  liomeHtead  case.  If  we  could  find 
one  more  similar  type  case,  which  I  believe  we  had  no  trouble  finding, 
we  could  issue  a  2(a)  complaint  against  them.  Actually  we  needed  no 
more  than  Old  Ilovwstettd.  On  the  facts  of  the  Old  tlomcsfead  case 
the  Commission  could  issue  a  cease  and  desist  order.  The  Court  of 
Appeals  found  for  Old  Homestead  and  the  Supreme  Court  denied 
cert. 

Mr.  Manelli.  Let  me  prompt  you,  just  a  bit,  as  to  what  my  question 
has  to  do  with.  The  memos  and  files  that  I  have  seen  seem  to  suggest 
that,  besides  dropping  the  section  2(a)  charge  and  just  proceeding  on 
FTC  section  5,  there  was  also  a  dispute  as  to  the  investigative  tech- 
nique that  was  going  to  be  used. 

Mr.  HiGGiNS.  Very  definitely.  That  is  what  I  was  looking  for  in  re- 
gard to  Mr.  O'Mal ley's  May  1  memorandum  to  me  saying  how  we 
were  going  to  concentrate  on  Michigan  which  I  had  told  the  Commis- 
sion I  did  not  think  was  a  good  area  for  us.  Forgetting  Laub,  I  was 
to  get  no  help  whatsoever  for  the  investigation,  other  than  myself, 
and  we  wei-e  going  to  start  by  subpenaing  the  records  of  ITT. 

My  theory  was  that  if  we  subpenaed  records  from  ITT,  they  would, 
among  other  things,  kill  us  with  cooperation.  They  could  give  us  all 
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kind  of  records  to  go  throiio;!!  and  sift  through  to  find  out  what  we 
really  wanted.  For  this  type  of  investigation  you  should  take  your 
complainants  and  find  out  who  are  the  injured  bakers,  the  people  that 
have  been  injured,  that  would  be  able  to  stand  up  and  testify  as  such 
and  then  you  go  get  the  records  from  ITT  showing  that  they  caused 
the  injury. 

To  go  on  a  file  search  of  ITT  without  having  your  specific  people 
in  mind  would  be  an  insurmountable  job  for  10  people,  let  alone  one. 
So  I  figui'e  they  were  going  to  go  through  a  short  investigation,  issue 
subpenas,  make  it  look  good  for  the  record  and  close  it.  I  don't  know 
if  that  was  on  their  mind  or  not,  but  that  was  how  it  appeared  to  me. 

Mr.  ]\Ianelli.  As  a  result  of  the  dispute  which  arose  on  this  question 
of  how  to  proceed  with  the  investigation,  you  wrote  a  memo  to  the 
Commission  recommending  an  FBI  investigation  to  be  conducted  to 
determine  whether  or  not  there  were  any  improprieties  occurring  in 
the  ITT,  the  Commission's  handling  of  the /rr  case? 

Mr.  HiGGixs.  That  is  right.  The  reason  for  that  was  not  just  a  dif- 
ference of  opinion  on  how  things  were.  Mr.  O'Malley  insisted  that  I 
sign  a  memorandum  to  the  Commission  making  his  recommendation 
that  it  was  to  proceed  according  to  his  theory  or  Mr.  Ward's,  I  do  not 
know  which  one. 

Mr.  IVIanelli.  He  wanted  you  to 

Mr.  HiGGiNS.  To  sign  the  memorandum.  The  whole  argument  came 
when  he  accused  me  of  not  following  a  diiect  order.  I  agreed  to  write 
the  memo  for  Mr.  "Ward's  or  ]Mr.  O'Malley 's  signature.  I  eventually 
did  it  for  my  signature,  but  sent  a  two  or  three  line  memorandum  to 
]Mr.  "Ward  saying  the  last  two  paragraphs  are  not  mine.  It  is  unrealis- 
tic that  these  men  were  insisting  that  I  make  a  recommendation  to  the 
Commission,  signed  by  me,  that  was  not  mine.  They  both  could  have 
sent  theirs  up.  I  would  not  have  sent  up  a  separate  memorandum. 

Mr.  Manelli.  They  wanted  you,  not  only  to  write  the  memorandum, 
but  to  sign  it  and  proceed  to  send  it  to  the  Commission? 

Mr.  HiGGiNS.  Yes,  with  nothing  in  the  record  showing  that  I  dis- 
agreed with  that  recommendation.  On  IMarch  24  Mr.  Ward  sent  up  a 
memorandum  to  the  Commission  stating  that  the  Chicago  office  was 
to  make  the  Michigan  investigation.  I  was  not  consulted.  Now  on  the 
overall  investigation  they  wanted  me  to  make  their  recommendation 
to  the  Commission  as  mine  and  I  could  not  put  something  in  the  file, 
the  two  line  memorandum,  stating  that  part  of  the  recommendation 
was  not  mine. 

Mr.  O'Malley  accused  me  of  not  following  a  direct  order  which 
subsequently  led  to  my  meeting  in  Mr.  Ward's  office  on  ISIay  7. 1  wrote 
an  affidavit  concerning  the  false  statements  in  Mr.  O'Malley 's  IVIay  1 
memorandum,  where  he  states  that  I  had  talked  to  him  for  a  couple 
months  and  encouraged  him  to  back  the  case,  and  based  on  his  and 
Mr.  Ward's  backing  of  the  case  the  Commission  went  along  with  me. 
Therefore  I  was  to  make  the  investigation  according  to  them.  This  was 
absurd  because  it  was  not  Mr.  O'Mal ley's  backing  or  Mr.  Ward's 
barking  of  the  case  that  got  the  Conmiission  to  direct  the  investigation 
ISIi-.  Ward  was  on  record  as  being  opposed. 

Mr.  Lent.  Could  I  just  kind  of  slow  it  up  there  because  you  lost  me 
in  there  somewhere. 

Mr.  HiGGixs.  All  right. 
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Mr.  Lent.  You  indicated  that  you  wrote  the  memorandum  for  some- 
one else's  signature. 

Mr.  HiGGixs.  Yes.  They  wanted  a  protocol  and  resolution  written 
for  forwarding  to  the  Commission.  I  said  I  would  write  if  for  either 
one  of  their  signatures. 

Mr.  Lent.  And  the  last  two  paragi-aphs  that  you  wanted  to  disasso- 
ciate yourself  from  you  had  in  fact  written. 

Mr.  HiGGiNs.  They  were  written  at  the  direction  of  Mr.  O'Malley, 
they  were  his  paragraphs. 

Mr.  Lent.  They  were  his  paragraphs  ? 

Mr.  HiGGiNs.  Right. 

Mr.  Lent.  And  he  had  instructed  you  to  couch  them  in  certain  terms  ? 

Mr.  HiGGiNs.  Directed  me  sign  it,  yes. 

Mr.  Lent.  And  at  the  time  he  so  instructed  you  you  said  that  you 
would  do  this  but  only  for  his  signature,  that  you  did  not  concur  in 
these  views  ? 

Mr.  HiGGiNS.  First  I  told  him  I  would  prefer  to  do  it  for  his  or 
Mr.  Ward's  signature.  He  said  do  it  for  his.  I  wrote  it  for  his  signature. 
W^ien  he  got  it  he  changed  his  mind.  In  his  May  1  memo  to  me  he  said 
he  was  reconsidering  it.  So  then  I  wrote  up  another  one.  I  think  it  was 
on  May  2,  May  3  and  May  4.  The  May  4  one  I  signed  at  his  direction 
and  I  did  not  refuse  to  sign  it  but  I  did  write  a  light  green  memo, 
transmittal  slip,  to  Mr.  Ward  nothing  that  the  last  two  paragraphs 
of  that  memorandum  were  not  my  recommendation. 

Mr.  Lent.  I  see. 

]Mr.  HiGGiNs.  So  I  had  something  in  the  record  to  show  this.  The 
transmittal  slip  did  not  have  to  go  to  the  Commission  but  I  had  some- 
thing in  the  Bureau  to  show  my  position.  Mr.  O'Malley,  as  far  as  I 
know,  never  did  send  that  to  Mr.  Ward. 

That  was  May  4.  On  May  7  I  had  the  meeting  in  Mr.  Ward's  office 
when  he  informed  me  that  if  I  don't  withdraw  my  memo  and  affidavit 
concerning  Mr.  O'Malley — where  I  told  Mr.  Ward  that  I  thought  Mr. 
O'Malley  should  be  fired,  and  requesting  the  FBI  give  us  a  polygraph 
tost  or  have  mo  pay  for  ono — that  he  was  forwarding  tlie  memoran- 
dum to  Mr.  Mezines  recommending  that  I  be  removed  from  the  Bureau 
to  the  Bureau  of  Consumer  Protection  or  transferred  to  a  field  office, 
and  withdrawing  his  recommendation  for  my  promotion.  I  had  quite 
a  row  with  Mr.  O'Malley  that  week  when  he  called  me  into  his  office 
and  first  boi-ated  me  for  putting  a  secretary  in  for  a  raise  at  the  end 
of  the  month.  I  thought  she  should  get  one.  Anyhow  it  was  not  up  to 
him  because  the  secretary  worked  under  Mr.  Liedquist.  He  accused  me 
of  being  incomj^etent  and  a  number  of  other  things.  I  informed  Mr. 
Ward  that  Mr.  O'Malley  was  not  going  to  get  me  into  a  fight  on  Gov- 
ernment time  and  I  didn't  think  he  was  fit  to  supervise.  I  would  not 
withdraw  my  memorandum  concerning  the  affidavit  on  the  condition 
that  it  would  have  to  be  done  to  ^et  my  pay  raise.  Subsequently  the 
next  day  Mt'.  Ward  forwarded  a  memorandum  to  Mr.  Mezines  saying 
I  should  be  removed  from  the  Bureau  and  withdrawing  his  recom- 
mendation for  my  pay  raise. 

That  afternoon  Mr.  Mezines  called  me  to  his  office — this  is  on  May 
8 — to  inform  me  that  I  better  watch  out  or  that  I  would  be  hounded 
out  of  the  Commission.  He  asked  me  if  I  was  a  veteran.  He  said, 
"Fven  if  you  are  a  veteran,  if  you  are  fired  it  will  take  time  to  get 
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back/'  He  also  said  it  would  be  roiio;!!  on  my  10  children.  I  told  him  I 
had  only  9.  He  said  it  would  be  .harder  to  work  at  the  Commission. 
With  that  he  said,  "Think  it  over."  I  left  Mr.  Mezines. 

Mr.  Lent.  I  don't  know  all  the  facts  but  you  apparently  felt  very 
strongly  about  your  disagreement  with  Mr.  O'Malley.  What  was  the 
main  thrust  of  that  disagreement?  Did  it  have  to  do  with  the  baking 
case  ? 

Mr.  HiGGiNS.  It  was  about  my  refusal  to  sign  a  memorandum  going 
to  the  Commission  with  ]Mr.  O'Malley *s  reconuiiendations  unless  I  put 
a  memo  in  the  tile.  He  wanted  the  investigation  made  a  certain  way.  I 
said  I  did  not  think  the  Commission  wanted  it  made  that  way.  I  said 
he  could  make  that  recommendation  to  the  Commission  or  Mr.  Ward 
could  and  I  would  write  the  memorandum. 

First  he  said  all  right  for  his  signature.  I  made  it  for  his  signature. 
He  changed  his  mind.  He  said  he  had  a  meeting  wntli  Mr.  Ward.  He 
said  that  his  signing  it  was  out,  I  would  have  to  sign  it.  This  was  mak- 
ing a  recommendation  on  how  the  Investigations  should  be  made. 

Mr.  Lent.  So  your  disagreement  was  of  an  intellectual  nature?  You 
felt  that  the  case  should  be  handled  under  a  certain  section  of  the  law 
and  he  felt  it  should  be  handled  under  another? 

Mr.  HiGGiNs.  It  was  also  the  method.  He  wanted  to  make  a  broad 
subpena  of  ITT,  do  this,  wrap  up  hearings  in  2  months,  and  report 
back  to  the  Commission  what  should  be  done.  I  was  to  get  no  help  on 
it  whatsoever.  I  had  a  number  of  other  assignments  then,  so  it  w^as 
not  of  an  intellectual  nature.  We  had  differences,  I  grant  you,  of  how 
it  should  be  made.  That  can  always  come  up. 

I  did  not  say  I  would  not  make  it  the  way  Mr.  O'Malley  wanted  it. 
I  said  I  would  make  it  that  way  but  I  would  not  make  that  recom- 
mendation to  the  Commission  for  myself.  He  wanted  Eugene  Higgins 
to  make  the  recommendation  to  the  Commission  of  his  way  of  making 
it. 

Mr.  Lext.  Well,  when  you  were  speaking  before  you  mentioned  a 
secretai-y  and  whether  she  was  going  to  be  put  in  for  a  raise  and 
whether  Mr.  O'Malley  was  fit  to  be  an  administrator. 

Mr.  Higgins.  Well,  that  was  on  the  morning  of  May  7  when  he  called 
me  to  his  office.  I  had  put  my  secretary  in  for  a  raise. 

Mr,  Lext.  Did  you  have  other  disagreements  with  him  ? 

Mr.  Higgixs.  No. 

This  was  the  result,  I  think,  of  my  May  2  affidavit  concerning  his 
May  1  memo.  He  called  me  in  to  give  me  a  bad  time. 

Mr.  Lext.  Have  you  had  disagreements  with  him  on  other  cases  or 
the  method  of  handling  those? 

Mr.  Higgixs.  The  only  other  thing  I  worked  on  for  Mr.  O'Malley 
was  some  guides  for  the  newspaper  industry  in  December  1972,  which 
he  passed  on  to  Mr.  Ward  with  his  signature  without  changing  one 
thing.  I  got  along  very  fine  with  Mr.  O'Malley,  but  I  worked  under  a 
number  of  Assistant  Directors.  One  had  overall  responsibility  to  whom 
I  reported  for  leave  and  eveything  else.  INIr.  O'Malley  took  that  posi- 
tion on  April  1.3.  I  had  never  had  that  type  of  problem  with  any 
supervisor  before. 

Mr.  Lext.  Is  Mr.  O'Malley  still  with  the  FTC  ? 

Mr.  Higgixs.  Yes.  Within  2  weeks  of  him  being  my  supervisor,  he 
accused  me  of  not  following  a  direct  order  and  demanding  that  I 
make  a  signed  memorandum  to  the  Commission  contrary  to  Commis- 
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sion  policy.  The  Commission  does  not  want  lower  ranking  people  mak- 
ing other  people's  recommendations.  You  can  be  directed  to  write  a 
memo  but  you  should  not  have  to  sign  it — I  think  earlier  there  was 
something  about  Mr.  Rosen  and  Mr.  Youngwood  eventually  giving  up 
and  making  somebody  else's  recommendation,  not  that  they  were 
happy  with  it.  I  agreed  to  write  any  recommendation  for  Mr.  AYard  or 
Mr,  O'Malley  that  they  directed  me  or  wanted  me  to  do  but  if  it  was 
going  to  be  a  memorandum  to  the  Commission  on  what  I  thought  was 
a  substantive  matter  I  would  not  sign  it,  I  would  make  it  theirs. 

I  did  sign  it  eventually  but  I  did  put  a  memorandum  in  the  file  for 
the  office  showing  that  it  was  not  mine.  Based  on  that  Mr.  Ward 
i-ecommended  that  I  be  put  out  of  the  Bureau  and  my  pay  raise  be 
withdrawn. 

Mr.  INIaxelli.  What  hnally  happened  with  the  request  for  an  FBI 
investigation?  How  was  that  finally  resolved? 

Mr.  HiGGiNS.  That  was  on  May  14.  I  wrote  the  memorandum  to  the 
Commission  which  I  also  attached  to  my  May  14  memorandum  to  Mr. 
Ward  which  summarized  everything.  This  was  put  in  a  memorandum 
to  the  Conunission.  I  took  that  down,  I  did  not  go  through  regular 
channels.  The  regular  channels  would  be  to  give  it  to  my  supervisor 
to  give  to  Mr.  Ward  to  give  to  the  Secretary.  The  nature  that  it  was, 
requesting  an  FBI  investigation,  setting  out  my  problems  with  Mr. 
Ward,  ]Mr.  O'Malley  and  Mr.  Mezines,  I  took  it  to  the  Secretary. 

Mr.  Lent.  Who  did  you  want  the  FBI  to  investigate  ?  Mr.  O'Malley  ? 

Mr.  Hkkuxs.  No.  Just  all  of  a  sudden  something  happened  in  this 
case  which  was  unrealistic  to  me,  everything  became  absurd.  The  case 
was  going  on.  The  Commission  said,  "Go  out  and  make  an  investiga- 
tion." It  was  my  opinion  they  were  trying  to  kill  the  investigation 
right  now. 

Mr.  Pickle.  They  ? 

Mr.  HiGGiNS.  I  don't  know  if  it  was  Mr.  Ward  or  Mr.  O'Malley. 
They  may  luive  thought  that  enough  money  had  been  spent  on  this, 
they  didn't  have  t\K'  money.  Mr.  Ward  wanted  a  quick  hearing  and  get 
rid  of  Higgins,  get  him  off  of  the  case.  Also  the  pay  raise — the  manner 
in  which  I  was  being  treated,  the  manner  in  which  my  pay  raise  was 
being  withdrawn  because  of  what  I  thought  was  not  going  along  with 
an  investigation  against  public  interest.  I  thought  it  should  be  done  a 
certain  way. 

If  they  had  not  made  such  a  big  thing  over  my  signing  the  memo- 
randum, that  he  wanted  this  done  a  certain  way — he  was  a  supervisor, 
I  had  the  obligation  to  do  it — but  the  idea  that  I  would  have  to  sign 
the  memorandum  as  my  memorandum,  could  not  leave  anything  in  the 
file,  just  was  abnormal.  I  never  had  had  anything  like  that  in  all  my 
years. 

]Mr.  Lent.  That  was  the  main  reason  you  wrote  the  memorandum 
requesting  the  FBI  investigation  ? 

Mr.  Higgins.  That  and  then  I  went  over  the  full  history  of  every- 
thing that  went  on.  I  think  I  wrote  to  the  Commission  that  I  did  every- 
thing I  could  on  the  staff'  level  with  the  exception  of  a  congressional 
investigation.  My  only  alternative  was  to  go  to  the  Commission  on  the 
matter.  This  matter  had  a  histoi-y,  I  tliink  it  went  back  to  1971  when 
we  had  a  meeting.  I  didn't  mention  we  had  a  meeting  in  Mr.  Ward's 
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office  in  September  1971  when  a  large  number  of  independent  bakers 
came  in.  Their  position  was  if  we  were  not  going  to  help  them,  please 
let  them  be  able  to  sell  their  bakeries  to  ITT. 

We  had  Commission  orders  forbidding  any  large  bakery — ITT, 
Campbell-Taggart  or  American — purchasing  independents.  ITT  was 
driving,  in  my  oi:iinion,  some  of  these  people  to  the  wall.  They  would 
like  to  sell  to  ITT,  but  in  order  to  sell  to  ITT,  they  would  have  to  go 
bankrupt.  These  people  came  in  and  stated  they  would  be  happier  if 
they  could  sell  to  ITT  rather  than  lose  savings  and  go  out  of  business. 

At  the  conclusion  of  that  September  25  meeting,  Mr.  Ward  indicated 
we  Avould  go  ahead  with  the  investigation.  I  did  not  have  any  help 
on  the  case,  the  two  men  asigned  to  it  were  working  for  other  people. 
I  was  very  busy  at  that  time  with  some  guides. 

In  December  the  same  people  came  in,  they  were  having  a  meeting 
in  Washington  where  there  were  a  lot  of  independent  bakers  coming 
here.  They  had  asked  me  to  come  there  and  talk  to  some  of  the  people 
about  complaints.  I  told  I\Ir.  Barnes  that  I  was  going  and  he  said, 
"Fine." 

]Mr.  Ward  called  me  to  his  room,  the  morning  of  the  meeting  with 
the  independent  bakers,  and  told  me  I  could  not  go,  or  requested  that 
I  not  go.  That  didn't  make  sense  to  me  as  an  investigator,  not  being 
able  to  go  where  there  were  possibly  some  complaining  people  to  give 
information. 

Mr.  Pickle.  A^Tiy  did  he  tell  you  he  did  not  want  you  to  go  ? 

Mr.  HiGGixs.  He  just  said  he  did  not  want  me  to  go. 

Mr.  Pickle.  Did  you  ask  him  why  he  didn't  want  you  to  go  ? 

Mr.  HiGGiNS.  He  just  did  not  think  there  would  be  any  purpose  in 
going.  I  think  he  had  also  been  invited,  I  don't  know.  I  think  the 
Chairman  had  been  invited  to  it.  These  were  the  independent  bakers 
who  were  having  a  problem.  This  was  also  with  the  wheat  problem 
and  I  think  Mr.  Butz  was  invited  in.  The  independent  bakers  said  some 
people  may  want  to  talk  with  me.  Mr.  Dick  Kelly  and  Mr.  Harold 
Greenwald  talked  to  them  about  it.  There  were  other  things,  so  I 
wanted  to  go  up  to  the  Commission  on  the  matter  because  things  just 
were  not  realistic. 

Mr.  Pickle.  Will  counsel  continue. 

Mr.  Maxelli.  The  ultimate  disposition  of  this  request  for  an  FBI 
investigation  was  that  it  was  withdrawn,  was  it  not? 

]Mr.  HiGGiNs.  That  was  done  under  unusual  circumstances  also. 

Mr.  Manelli.  Well 

Mr.  HiGGiNS.  It  was  withdrawn. 

]\Ir.  INIanelli.  Tell  us  the  circumstances. 

Mr.  HiGGiNS.  On  May  14  the  memorandum  went  to  Mr.  Charles 
Tobin  who  said  he  would  send  it  to  the  Chairman  because  of  its  nature. 
That  was  on  the  14th.  On  the  17th  of  May,  Bob  Lewis  from  the  Chair- 
man's office  called  me  to  tell  me  the  Chairman  was  out  of  town  but 
that  he  was  distributing  the  memorandum  to  the  Commissioners  and 
the  General  Counsel's  office  right  away — that  was  on  the  morning  of 
May  17  when  he  told  me  he  was  distributing  the  memorandum  to  the 
other  Commissioners  and  the  General  Counsel.  The  General  Counsel 
ordinarily  does  not  receive  a  copy  but  under  this  condition  he  would. 

On  the  afternoon  of  May  18  a  very  good  friend  of  mine  at  the  Com- 
mission, for  whom  I  have  a  lot  of  respect,  Mr.  Joseph  Gerke  called 


124 

me  and  told  me  he  had  talked  to  Mr.  Ward  who  indicated  he  wanted 
him  to  talk  to  me.  1  then  went  over  to  see  Mr.  Gei-ke. 

Mr.  Manelli.  He  indicated  what  ? 

Mr.  HiGCiNS.  That  he,  Mr.  Ward,  had  said  something  to  him  about 
talking  to  me  on  the  matter  of  my  memorandum.  So  Mr.  Gerke  in- 
formed me  he  had  no  idea  of  what  was  in  the  memorandum,  which  I 
am  sure  is  the  situation,  but  that  he  thought  that  I  should  withdraw  it, 
that  there  were  people  who  were  quite  concerned  about  it  and  that  if 
everything  would  be  put  back  as  they  were  before  I  got  into  my 
troubles  with  ]Mr.  O'Malley  he  thought  maybe  I  should  consider  with- 
drawing it. 

I  think  he  was  doing  that  for  my  own  benefit.  We  talked  for  awhile. 
I  told  him  I  didn't  think  I  should  withdraw  it,  it  had  been  forwarded 
to  the  Commission.  We  went  down  to  Mr.  Ward's  office,  Mr.  Gerke 
and  I.  We  sat  there  for  a  while  and  Mr.  Ward  talked  about  it  being 
a  misunderstanding.  I  thought  it  was  a  serious  thing.  Mr.  Ward  men- 
tioned that  Mr.  Mezines  was  quite  upset  about  it  and  Mr.  Mezines 
thought  it  was  going  to  Jack  Anderson.  This  again  put  me  on  notice 
that  the  memorandum  had  been  circulated  because  there  was  no  rea- 
son why  Mr.  Mezines  would  have  seen  it  if  it  had  not  been  circulated 
to  the  Commission,  even  though  he  was  mentioned  in  it. 

After  talking  to  Mr.  Ward  for  a  considerable  length  of  time  and  his 
forthright  statement  that  everything  would  return  as  it  had  been  prior 
to  Mr.  O'Malley's  May  1  memorandum,  that  I  would  be  put  back  on  the 
case — I  was  taken  off  the  ITT  case  on  May  8 — and  a  different  super- 
visor would  be  placed  on  it.  I  mentioned  Mr.  Peter  Ward.  After  being 
in  Mr,  Alan  Ward's  office  for  some  time  discussing  with  him  and  his 
stating  emphatically  that  everything  would  be  put  back  to  its  original 
place  as  it  was  prior,  I  still  was  reluctant  to  withdraw  the  memo- 
randum. I  said  it  had  been  circulated,  it  was  done,  let  them  act  upon 
it.  If  the  memorandum  had  not  been  circulated,  I  said  I  would  with- 
draw it.  I  thought  it  was  an  empty  gesture  on  my  part  because  I  had 
been  told  the  day  before  by  the  Chairman's  office  it  was  being  circu- 
lated. 

Mr.  Ward  said,  "Why  don't  you  go  up  to  see  Mr.  Lewis?''  I  went  up 
to  Mr.  Lewis'  office,  the  Chairman's  top  assistant.  He  said  it  had  not 
been  circulated,  although  he  had  given  a  copy  to  Mr.  Mezines,  which 
I  think  was  not  the  way  it  should  have  been.  So  he  was  very  happy  for 
me  to  take  back  the  bundle.  I  told  him  I  would.  I  was  a  little  bit 
stunned  but  I  said  I  would  take  it  back  but  I  wanted  to  leave  one  copy 
for  the  Chairman. 

I  would  not  take  back  one  copy,  I  left  one  copy  for  the  Chairman 
who  was  out  of  town.  I  thought  he  should  know  what  was  going  on. 
I  think  I  went  back  to  Mr.  Ward's  office  and  told  him  what  I  had  done. 
That  was  Friday  around  5  o'clock. 

The  following  Monday  I  went  to  Mr.  Tobin's  office  to  see  what 
formality  they  wanted.  He  dictated  a  one  line  memorandum  which 
said,  "I  withdraw  my  memorandmn  of  May  14." 

Mr.  Manelli.  That  is  the  end  of  my  questions. 

Mr.  Pickle.  Was  there  a  court  case  on  this  at  the  beginning  in- 
dicating a  violation  of  pricing? 

Mr.  HioGiNS.  With  ITT  or  you  mean  besides  the  Old  Homestead'^. 
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Mr.  Pickle.  Old  Homestead. 

Mr.  Hkkuns.  Ohi  [lomestead. 

Oui-  first  iiot(>  of  Old  TIom^Htend,  T  bplievo,  was  sonipwhere  in  the 
early  part  of  1971.  At  that  time  Mr.  Barnes  wrote  a  memorandum  to 
Mr.  Ward  on  July  14,  1971,  reconunending  that  we  use  the  OU  Home- 
stead recent  case.  It  was  a  memorandum  from  Mr.  P^rnest  T^aines  to 
Alan  Ward  recommending  that  we  go  ahead  and  use  that  for  a  nation- 
wide order. 

Mr.  Pickle.  Is  that  in  the  chronology  ? 

Mr.  HiGGiNs.  No. 

Mr.  Pickle.  Would  your  staff  assist  me  in  establishing  the  facts  try- 
ing to  determine  if  we  have  had  court  action  in  this  particular  ITT- 
Cont'mental  Baking  case ?  Is  there  a  court  of  record  which  made  a  find- 
ing that  there  was  evidence  of  violations  of  predatory  pricing? 

Mr.  Hkjgixs.  Oh,  yes,  the  Old  Homestead  case.  It  went  to  the  court 
of  appeals.  The  lower  court  affirmed,  cert  was  denied  by  the  Supreme 
Court.  I  think  the  figure  you  have  in  here  of  a  $1.5  million  suit  is  low 
because  it  was  tripled. 

Mr.  Pickle.  I  believe  that  was  a  straight  quorum  call. 

I  don't  believe  I  have  any  other  questions. 

Do  you  have  any  questions,  Mr.  Lent? 

Mr.  Lent.  No. 

Mr.  Pickle.  Counsel?  Anyone? 

Mr.  Manelli.  No. 

Mr.  Pickle.  We  thank  you,  Mr.  Higgins. 

If  you  will  just  wait  now. 

This  is  a  straight  quorum  call  so  I  am  going  to  recess  the  committee 
for  approximately  10  minutes. 

[Whereupon,  a  short  recess  was  taken.] 

Mr.  Pickle.  The  committee  wall  resume  its  hearings. 

Our  next  witness  is  Mr.  Alan  Ward. 

Will  Mr.  Ward  come  forward  to  the  witness  table. 

Will  you  raise  your  right  hand,  Mr.  Ward.  Do  you  solemnly  swear 
or  affirm  that  the  testimony  you  are  about  to  give  this  subcommittee 
is  the  truth,  the  wjiole  truth  and  nothing  but  the  truth,  so  help  you 
God? 

Mr.  Ward.  I  do. 

TESTIMONY  OF  ALAN  S.  WARD,  FORMER  DIRECTOR,  BUREAU  OF 
COMPETITION,  FEDERAL  TRADE  COMMISSION 

Mr.  Pickle.  You  may  be  seated. 

Will  you  give  the  committee  your  name,  the  position  you  did  hold 
w^ith  the  Federal  Trade  Commission,  and  the  position  or  occupation 
you  are  holdinir  at  this  time  ? 

Mr.  Ward.  Alan  Ward.  I  was  Director  of  the  Bureau  of  Competition 
from  November  1,  1970,  to  the  end  of  May  1973.  I  am  now  in  private 
practice,  a  partner  in  the  firm  of  Baker,  Hosteller,  Frost  &  Towers  in 
Washington  and  Cleveland. 

Mr.  Pickle.  I  will  ask  counsel  to  lead  off  with  questions  unless  you 
have  a  statement.  Do  you  have  a  statement  ? 
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Mr.  Ward.  I  don't  have  a  statement.  One  thing  that  I  would  like  to 
say  is  I  am  really  up  here  to  answer  questions.  Some  of  the  testimony 
that  was  given  by  Mr.  Higgins  related  to  copies  of  documents  that  I 
have  not  reviewed  before  the  hearing.  In  fact,  as  I  go  through  them 
here  it  seems  to  me  that  there  is  at  least  one  of  them  that  I  have  never 
seen  before.  I  think  that  the  implications  of  the  testimony  that  Mr. 
Higgins  has  given  are  very  serious.  I  am  going  to  answer  the  questions 
as  best  I  can  and  I  want  to  clear  that  up,  if  possible,  at  the  hearing 
today  but  I  want  to  reserve  the  opportunity  to  read  these  things  more 
carefully  before  I  respond  fully. 

Mr.  Pickle.  Well,  we  can  understand  that.  Without  objection,  if  you 
will  indicate  to  our  staff  the  documents  that  you  want  copies  furnished, 
you  will  be  given  those  documents  for  review  and  for  possible  comment 
later  if  you  wish. 

Mr.  Ward.  Thank  you. 

Mr,  Pickle.  I  believe  we  will  proceed  then. 

Do  you  have  an  additional  statement  to  make  ?  Is  that  the  statement 
you  wanted  to  make  at  the  beginning  ? 

Mr.  Ward.  That  is  the  only  statement  I  want  to  make  at  the  begin- 
ning. I  want  to  respond  on  the  matter  that  was  raised  last  if  it  would 
be  helpful  for  me  to  make  a  statement  on  that,  or  if  that  is  going  to  be 
the  subject  of  questions  I  will  just  wait  and  take  them. 

Mr.  Pickle.  I  think  we  will  proceed  with  the  counsel  asking  what 
questions  he  has,  and  I  have  some  on  another  subject.  If  counsel  gets 
to  the  question  that  you  want  to  comment  on,  fine;  if  not,  you  raise 
that  yourself  then. 

Is  that  agreeable  ? 

Mr.  Lent.  Yes. 

Mr.  Pickle.  Would  you  proceed,  Counsel. 

Mr.  Maxelli.  Mr.  Ward,  prior  to  November  1,  1970,  when  you  be- 
came Director  of  the  Bureau  of  Competition,  for  2  weeks  prior  to 
that  you  were  a  consultant  for  the  Commission,  is  that  correct? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  We  have  a  brief  biographical  sketch  which  was  re- 
leased by  the  FTC  when  you  left  in  1973.  I  don't  know  if  we  have 
thought  to  provide  you  with  a  copy  of  it  but  I  suppose  you  are  familiar 
with  that  document. 

Mr.  Ward.  I  think  I  am.  I  don't  recall  it  specifically.  It  was  released 
at  the  time  I  left  the  Commission? 

Mr.  Manelli.  Yes.  That  is  my  understanding. 

I  would  like  to  include  it  in  the  record  at  this  point,  Mr.  Chairman. 

Mr.  PicKijj.  Without  objection,  it  will  be  included  in  the  record. 

[The  biographical  sketch  follows] 

Mr.  Ward  came  to  the  FTC  from  the  Washington  law  firm  of  Hollabaugh, 
Jacobs  &  Ward  in  which  he  had  been  a  partner  since  1963.  From  1961  to  1963  he 
was  an  associate  in  the  New  Yorlv  City  law  firm  of  Bred,  Abbott  &  Morgan.  Prior 
to  that  time  he  served  five  years  in  the  Justice  Department's  Antitrust  Division, 
including  one  and  a  half  years  as  assistant  chief  of  the  Special  Litigation  Section. 

He  served  as  law  clerk  for  Judge  Richard  S.  Rodney,  U.S.  District  Court  for 
the  District  of  Delaware,  in  1955  and  1956  before  joining  the  Justice  Department 
as  a  trial  attorney. 

A  native  of  Wilmington,  Del.,  Ward  received  an  A.B.  degree  (with  honors) 
from  Wesleyan  University,  Middletown,  Conn.,  in  1952  and  a  J.D.  degree  from 
the  University  of  Chicago  Law  School  in  1955. 
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Mr.  Manelli.  According  to  the  organizational  rnles  of  the  FTC, 
the  Bureau  of  Competition  is  responsible  for  all  matters  arising  imder 
the  Clayton  Act,  including  the  Kobinson-Patman  Act  which  is  an 
amendment  to  the  Cla>i:on  Act. 

In  all  matters  involving  trade  arising  under  section  5  of  the  FTC 
Act,  that  is  also  part  of  the  Bureau  of  Competition's  jurisdiction.  So 
would  it  be  accuiate  to  say  that  you  were  responsible  for  insuring  the 
adequate  enforcement  of  the  FTC's  antitrust  laws  when  you  were  with 
the  Commission  ? 

I  should  not  say  the  FTC's  antitrust  laws  but  the  antitrust  laws. 

Mr.  Ward.  Well,  I  was  responsible  to  the  Commission  for  the  conduct 
of  the  antitrust  enforcement  program  of  the  Fedral  Trade  Commis- 
sion, yes. 

Mr.  Manelli.  You  have  heard  the  prior  evidence  about  the  decline 
in  the  number  of  Robinson-Patman  Act  cases  brought  by  the  Commis- 
sion since  1960.  In  your  estimation  why  has  this  decline  has  taken 
place? 

Mr.  Ward.  Well,  I  think  that  is  a  very  complex  question.  I  would 
like  to  point  out  several  things  that  I  think  bear  on  it. 

One  thing,  just  to  clarify  the  record,  I  would  not  want  it  to  be 
thought  that  the  decline  in  the  number  of  Robinson-Patman  cases 
began  in  1970.  I  don't  have  the  specific  statistics  with  me  but  as  I 
understand  it  the  average  number  of  complaints  that  were  filed  in  the 
3  or  -1  yeai-s  before  1970,  probably  from  about  1966  on,  I  think  the 
average  number  was  eight.  I  may  be  wrong  on  that  but  if  I  am  wrong 
it  is  not  a  very  great  error.  I  am  sure  there  were  not  over  10. 

When  I  en  me  into  the  Commission  one  of  the  problems  that  was 
facing  me  at  the  beginning  in  the  antitrust  area  was  the  appropriate 
role  of  Robinson-Patman  enforcement.  That  was  because  there  had 
just  been  a  hearing  before  Congressman  Dingle  and  it  was  also  because 
Chairman  Weinberger  at  the  time  he  was  Chairman  of  the  Federal 
Trade  Commission  had  made  a  commitment  that  the  Commission's 
activity  in  the  Robinson-Patman  Act  area  was  going  to  be  reviewed, 
a  study  was  going  to  be  conducted  by  an  outside  consultant,  and  it 
was  going  to  be  useful  in  determining  the  appropriate  role  of  Robin- 
son-Patman enforcement  at  the  Commission. 

In  addition  to  that,  the  staff  was  very  conscious,  and  I  was  also,  that 
the  number  of  Robinson-Patman  cases  had  declined  substantially.  In 
the  early  1960's  there  had  been,  as  Mr.  Barnes  testified,  substantial 
numbers  of  Robinson-Patman  cases  filed,  and  there  had  been  a  great 
decline.  One  of  the  first  things  that  I  did  when  I  got  into  the  Com- 
mission was  to  have  a  meeting  with  the  lawyers  that  had  been  involved 
in  Robinson-Patman  enforcement  to  find  out  what  their  recommenda- 
tion was  as  to  how  we  should  undertake  that  program.  Mr.  Barnes  was 
there.  Frank  Mayer  was  there.  Dan  Hanscom  was  there.  Ivan  Smith, 
all  the  lawyers  that  were  involved  in  Robinson-Patman  enforcement 
at  the  Commission,  including  for  instance  Ben  Vogler,  who  was  at 
that  time  assigned  to  a  beer  investigation  which  was  pending  at  the 
time  I  got  there, 

I  will  say  that  the  atmosphere  was  one  of  considerable  discourage- 
ment. The  Commission  had  been  unable  to  figure  exactly  what  its 
unified  or  even  diverse  opinion  was  about  Robinson-Patman  enforce- 
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ment  in  the  2(c)  area.  The  2(f)  area  cases  were  dismissed  that  had 
been  worked  on  for  years,  and  in  general  there  was  a  considerable 
disagreement  as  to  what  the  Robinson-Patman  program  should  be. 

In  addition,  the  ABA  commission  had  been  extremely  critical  of 
the  fact  that  so  many  cases  had  been  brought  and  so  little  result. 

Mr.  Pickle.  Mr.  Ward,  when  you  said  so  many  cases  had  been  dis- 
missed  

Mr.  Ward.  By  the  Commission,  its  own  complaints.  Some  of  them  had 
been  dismissed'.  The  case  involving  one  of  the  oil  cases  which  had  been 
pending  for,  I  think,  literally  years  was  dismissed  after  an — I  am  not 
sure  whether  it  was  dismissed  after  the  initial  decision  had  been  ren- 
dered oi-  not.  There  was  a  case  against  the  buying  group  in  New  York 
for  clothing  which  had  been  pending  before  the  then  hearing  examiner, 
now  administrative  trial  judge.  During  the  course  of  trial  it  was  also 
dismissed.  There  were  pending  2(c)  cases  that  had  been  taken  to  court 
out  in  Chicago  on  tiie  basis  of  a  dispute  with  the  Commission  as  to 
w.hether  the  cases  should  have  been  filed. 

Mr.  Pickle.  Mr.  Barnes  has  testified  this  morning  that  he  and  his 
staff  and  others  in  a  similar  position  had  i-ecommended  the  issuance 
of  orders  on  the  Robinson-Patman  Act.  So  if  they  were  "dismissed", 
they  were  dismissed  by  the  Commission. 

Mr.  Ward.  They  were  dismissed  by  the  Commission,  that  is  exactly 
right.  All  this  had  taken  place  l)efore  I  got  there. 

At  that  point  in  time  there  was  some  feeling  that  the  so-called  Rob- 
inson- Patman  study  which  was  going  to  be  undertaken  by  an  outside 
consultant  would  be  of  great  assistance  in  determining  how  the  act 
should  be  enforced. 

I  might  also  say  that  there  was  ti-emendous  criticism  of  the  Commis- 
sion's enforcement  of  the  act  from  academic  circles,  from  the  bar,  from 
corporations  that  were  the  subject  of  prosecutions  under  the  act.  In 
short,  it  was  a  very  confused  picture  when  I  got  there. 

I  talked  to  the  Assistant  Director  of  the  Bureau  who  was  in  charge 
of  enforcing  the  orders,  that  is,  the  compliance  part  of  the  Federal 
Trade  Commission.  I  am  not  sure  whether  he  was  at  the  meeting  or 
meetings  that  I  talked  about.  It  was  his  opinion  that  a  great  many  of 
the  Robinson-Patman  orders  that  the  Connnission  had  the  responsi- 
bility to  enforce  were  simply  unenforceable. 

Mr.  Pickle.  Are  you  familiar  with  the  study  that  was  conducted? 

Mr.  Ward.  I  am.  Well,  I  am  familiar  with  how  it  began.  I  am 
familiar  with  how  it  was  finally  decided  to  proceed.  I  saw  the  draft 
report  tliat  was  submitted  by  Professor  Brooks,  I  believe,  from  Van- 
derbilt.  I  think  I  also  saw  some  of  the  comments  of  the  Bureau  of 
Economics.  I  wrote  a  memorandum  myself  to  the  incoming  Director  of 
the  Bureau.  This  report  came  in  just  about  the  time  I  left  the  Com- 
mission in  1973. 

Mr.  Pickle.  Wlvat  was  the  conclusion  of  the  study  in  essence? 

INfr.  Ward.  Well,  what  hai:)pened  was  the  study  had  not  gone  com- 
pletely to  an  outside  consultant.  It  had  been  handled  partly  by  the 
Bureau  of  Competition,  partly  by  the  Bureau  of  Economics  with  the 
advice  and  consultation  of  a  professor  from  Vanderbilt. 

I  might  also  say  that  it  was  cut  down  substantially  because  we  just 
didn't  have  the  manpower  to  do  a  very  broad  review  of  all  the  out- 
standing orders.  So  there  was  a  very  definite  selectivity  made. 
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I  think  that  the  concentration  of  the  study  involved  some  auto  parts 
cases  and  perhaps  some  food  items.  I  don't  know.  At  any  rate,  it  was  a 
very  limited  trial  study  to  find  out  whether  a  study  conducted  along 
those  lines  would  really  provide  useful  information.  That  was  the 
initial  phase  of  the  study  as  I  remember  it. 

Now  as  I  say,  I  never  saw  the  final  report  that  went  to  the  Com- 
mission. I  don't  know  what  the  recommendation  finally  was,  but  the 
conclusion  that  I  believe  was  reached  by  the  professor  from  Vander- 
bilt  was  that  it  had  not  been  a  totally  satisfactory  investigation,  it  left 
an  awful  lot  of  loose  ends.  You  had  to  rely  very  much  on  opinions  of 
people  without  the  empirical  evidence  to  back  up  those  opinions  and 
provide  a  basis  for  determining  whether  they  were  really  well  founded 
or  not. 

The  net  conclusion  about  the  effectiveness  of  enforcement  was  that  it 
certainly  had  not  injured  competition  in  his  view  to  enforce  the  act, 
and  that  you  had  to  rely  more  or  less  on  the  philosophy  of  the  act  to 
determine  that  it  really  had  a  beneficial  impact.  Now  that  is  my  recol- 
lection, but  I  have  not  looked  at  it 

Mr.  Pickle.  Was  the  study  forwarded  or  submitted  to  the  Commis- 
sion? 

Mr.  Ward.  Well,  I  left  at  the  end  of  May  last  year,  and  at  that  time 
it  had  not  been.  Now  maybe  it  has  since,  maybe  it  has  not,  I  don't  know. 

Mr.  Pickle.  But  prior  to  your  departure  you  did  see  the  draft? 

Mr.  Ward.  Yes. 

]VIr.  Pickle.  And  you  did  write  a  memo  on  it? 

Mr.  AYard.  Yes. 

Mv.  Pickle.  Was  it  your  job  to  pursue  the  Robinson-Patman  pro- 
cedures ? 

Mr.  Ward.  My  memorandum  was  one  in  which  I  commented  on  the 
Bureau  of  Economics'  comments.  Obviously  I  have  not  seen  it  re- 
cently. ]\Iy  best  recollection  that  I  was  not  as  bearish  on  the  validity 
of  the  report  as  the  Bureau  of  Economics  was,  that  I  believe  I  con- 
curred with  Professor  Brooks  that  the  evidence  that  enforcement  had 
had  anticompetitive  results  was  not  warranted,  but  that  I  could  not 
see  how  we  could  really  make  a  very  effective  study  along  the  lines 
of  that  particular  analysis. 

Mr.  Pickle.  Do  you  have  any  other  comment  on  the  study  or  on  this 
particular  line  of  questions? 

Mr.  Manelli.  No. 

Mv.  Pickle.  We  have  a  yea  and  nay  vote.  We  will  recess  this  hear- 
ing for  10  minutes. 

I  am  hoping  that  in  the  meantime  the  chairman  and  Mr.  Devine 
and  Mr.  Carney  will  return,  but  at  least  we  will  have  a  recess  for  10 
minutes. 

[Whereupon  a  short  recess  was  taken.] 

Mr.  Pickle.  The  committee  will  resume  its  hearing. 

If  the  Counsel  will  proceed  with  the  questions. 

Mr.  Manelli.  Mr.  Ward,  at  the  time  before  you  came  with  the  Com- 
mission did  you  ever  have  occasion  to  discuss  the  Justice  Department's 
antitrust  suit  against  ITT  with  Mr.  Richard  McClaren  while  he  was 
Assistant  Attorney  General  for  Antitrust? 

Mr.  Ward.  I  did. 

Mr.  Maxelli.  And  while  you  were  an  attorney  in  private  ]iractice, 
did  you  and  your  partner,  Mr.  Jacobs,  meet  with  Mr.  McClaren  and 


130 

his  deputy,  Mr.  Comef^ys,  on  October  15,  1970,  to  discuss  a  possible 
scttleincut  of  tlie  .Justice  Department's  three  antitrust  suits  against 
ITT? 

Mr.  Ward.  I  don't  remember  the  precise  date,  but  sometime  in  the 
montli  of  October.  I  think  it  was  one  of  the  Last  things  I  did  while  I 
was  in  private  practice.  I  did  meet  with  Mr.  McClaren  and  Mr. 
Comegys  on  that  matter,  yes. 

Mr.  Manelli.  At  that  meeting  did  you  or  Mr.  Jacobs  make  a  pro- 
posal to  settle  the  cases? 

Mr.  Ward.  I  am  unclear  on  that.  I  believe  not.  I  think  a  settlement 
proposal  was  ultimately  made  after  the  negotiations  had  been  carried 
on  for  some  time,  but  I  believe  that  at  the  first  meeting  we  did  not 
make  a  settlement  proposal. 

Mr.  Maneiai.  Was  tliere  not  at  that  meeting  a  proposal  which,  in 
general  terms,  would  be  that  ITT  would  be  willing  to  divest  itself 
of  Canteen  Corp.,  principal  parts  of  Grinnell  and  Levitt,  as  well  as 
certain  otlier  ITT  subsidiaries  which  might  be  agreed  upon,  provided 
that  ITT  could  retain  the  Hartford  Fire  Insurance  Co.? 

Mr.  Ward.  I  believe  not,  but  my  memory  may  be  wrong,  I  know  that 
there  was  a  discussion  of  some  of  it.  I  believe  that  the  instructions  with 
which  we  went  to  tliat  meeting — and  I  believe  that  was  the  Prst  meet- 
ing with  the  Antitrust  Division  in  which  a  settlement  of  all  of  the 
litigation  was  discussed,  and  I  believe  that  the  client's  instructions 
were  that  there  was  to  be  no  offer  made,  and  I  think  that  was  carried 
out.  Now  my  recollection  may  be  faulty. 

Mr.  Manelli.  You  don't  recall  then  making  the  call  to  Mr. 
Comegys — or  you  don't  lecall  calling  him  the  following  day  on  Octo- 
ber 16,  1970  for  the  purpose  of  verifying  with  him  that  an  offer  made 
the  previous  day  was  rejected  by  Justice? 

Mr.  Ward.  I  do  not. 

Mr.  Manellt.  Of  course,  if  you  say  you  do  not  recall  an  offer  having 
been  made,  you  would  not  be  in  the  position  of  calling  the  next  day  to 
verify  that  it  had  been  rejected. 

Mr.  Ward.  That  is  not  my  recollection. 

]\Ir.  Manelli.  I  will  just  state  for  the  record  that  our  informtion  at 
this  ])oint  is  taken  from  materials  provided  to  the  subcommittee  by 
the  SEC ;  and  the  SEC  got  the  information,  as  I  understand  it,  from 
ITT  during  its  ITT  investigation. 

It  is  in  handwriting.  I  will  see  if  I  can  read  it.  It  states  here 

Mr.  Lent.  Can  I  ask  Counsel  what  he  is  reading  from? 

Mr.  Manelli.  Wliat  I  am  reading  from  at  this  point  is  the  summary 
of  SEC^  documents  that  was  given  to  the  subcommittee  on  December  14 
of  1972,  I  believe,  when  Chairman  Casey  testified. 

Mr.  Lent.  What  is  that  specific  document  ? 

Mr.  Manelli.  This  document  is  one  of  the  summaries.  It  is  not 
identified  by  page  number  so  that  I  could  identify  it  that  way,  but 
it  is  one  of  the  pages  in  the  summaries,  prepared  by  the  SEC  staff, 
of  the  documents  that  SEC  had  obtained  from  ITT  initially  and  then, 
subsequently,  were  sent  over  to  the  Justice  Department. 

Mr.  Pickle.  Does  it  liave  a  page  number  or  some  way  to  identify  it? 

Mr.  Manelli.  No.  They  are  handwritten  notes,  and  they  are  not 
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numbered.  We  have  ^ot  it  marked  here  foi-  identification  so  we  can 
find  it,  and  it  is  maybe  not  worth  my  while  to  go  into  it  in  too  much 
depth,  but • 

Mr,  Pickle.  Since  you  made  reference  to  this  particular  page,  for 
purposes  of  continuity  and  clarification  I  think  generally  the  full 
page  should  be  made  a  part  of  the  record. 

Mr.  Manelli.  Well,  we  can  put  the  page  in.  I  am  only  going  to  refer 
to  it 

Mr.  Pickle.  That  part  of  the  page  to  which  you  make  reference, 
tliat  ])ortion  of  the  page. 

[The  document  referred  to  follows :] 
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Mr.  MANt^LLi.  The  reference  I  liave  now  is  to  a  notation  which  reads 
as  follows :  "Proposal  made  by  Ephraim  Jacobs".  Above  that  is  writ- 
ten "Alan  Ward",  and  then  there  is  a  colon,  and  then  it  continues  as 
follows :  "ITT  would  be  willing  to  divest  Canteen,  the  principal  parts 
of  Cirinnel  and  Levitt  as  well  as  certain  other  ITT  subs  which  might 
be  agreed  upon  provided  that  ITT  could  retain  HFI" — which  I  inter- 
pret as  being  the  Hartford  Fire  Insurance. 

Then  it  continues.  "I)J  says  no'" — which  I  interpret  as  Department 
of  Justice — It  declined  the  offer. 

Does  that  at  all  refresh  your  recollection  ? 

Mr.  Ward.  It  refreshes  my  recollection  to  this  extent.  One  of  the 
things  that  was  discussed  was  whether  the  Department  of  Justice 
could  consider  settling  the  case  without  the  divestiture  of  Hartford 
Fire  Insurance.  In  other  words,  it  was  not  a  specific  proposal,  but  it 
was  discussed  in  hypothetical  terms :  Would  they  be  willing  to  consider 
a  judgment  which  did  not  include  a  divestiture  of  Hartford  as  part 
of  the  package. 

My  recollection  is  that  Assistant  Attorney  General,  as  he  then  was, 
McClaren,  said  that  Hartford  had  been  bought  when  there  were  anti- 
trust cases  |>ending  and  that  he  believed  that  Hartford  would  have  to 
be  part  of  a  divestiture.  Indeed,  my  recollection  is  that  he  was  very 
candid  about  what  the  Department's  position  was.  For  our  part  at  the 
stage  it  was  exploiatory,  and  I  am  literally  positive  that  no  offer  was 
made  on  behalf  of  ITT  at  that  meeting. 

Mr.  Manelli.  Do  you  not  recall  calling  Mr.  Comegys  ? 

Mr.  Ward.  I  do  not  recall  it.  I  may  have  done  so,  but  I  don't  recall 
it. 

Mr.  Manfxli.  In  any  event,  throughout  these  contacts  with  the  Jus- 
tice De]:)artment  officials  you  were  an  attorney  in  private  jjractice,  and 
you  were  representing  ITT  ? 

Mr.  Ward.  Corr-ept^ 

M.  Manelli.  ITT  was  your  client  at  this  point. 

Mr.  Ward.  That  is  right. 

Mr.  Pickle.  Let  me  ask  counsel  to  pause  just  a  minute. 

The  memorandum  was  November  1970,  and  this  was  a  memorandum 
prepared  by  SEC  from  their  notes,  and  this  was  made  at  a  time  when 
you,  Mr.  Ward,  were  in  private  practice.  Is  that  correct? 

Mr.  Ward.  I  have  no  idea  when  the  memo  was  made.  The  contact 
was  with  Mr.  McClaren  and  the  Antitrust  Division  at  a  time  when  I 
was  in  private  practice  before  I  went  to  work  for  the  FTC. 

Mr.  Pickle.  Just  before  you  went  to  work  for  the  FTC,  then  the 
firm  you  represented  did  do  work  for  the  ITT? 

Mr.  Ward.  Yes. 

Mr.  Pickle.  So  it  is  likely  then  that  you  could  have  been  a  part  of  a 
conference  that  would  make  proposals  or  offers  or  settlements  of  cases. 

Mr.  Ward.  I  was  part  of  the  conference,  I  want  to  be  very  clear  about 
that.  I  met  in  Mr.  McClaren's  office  on  whatever  day  it  was  and  dis- 
cussed the  pending  antitrust  cases  and  tried  to  open  a  door  for  dis- 
cussion of  their  settlement,  and  that  was,  I  believe,  the  first  approach 
to  the  Antitrust  Division  in  terms  of  settling  the  cases. 

Mr.  Picn^LE.  Then  it  follows  that  you  joined  the  Federal  Trade  Com- 
mission within  a  week  or  two  thereafter. 

Mr.  Ward.  Yes, 

Mr.  Pickle.  A  few  davs. 
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Mr.  Ward.  Yes. 

Mr.  Pickle.  Did  you  thereafter  disqualify  yourself  of  any  consider- 
ation of  cases  that  aflfected  ITT? 

Mr.  Ward.  I  disqualified  myself  in  all  matters  involving  the  part  of 
ITT  for  which  I  worked,  which  was  essentially  the  rent-a-car  busine-ss, 
that  I  had  had  substantial  contact  with,  and  I  knew  something  about, 
and  I  was  familiar  with  Avis'  records. 

In  the  matter  of  the  settlement  of  the  antitrust  case,  my  connection 
with  that  had  been  very  limited,  and  I  did  not  thereafter  disqualify 
myself  in  other  matters  involving  parts  of  ITT  that  were  not  directly 
involved. 

Mr.  Pickle.  I  return  to  counsel  to  continue,  I  have  other  questions 
on  that  along  this  line  too. 

Mr.  Manelli.  I^et  me  ask,  who  is  Elizabeth  Twigg  ? 

Mr.  Ward.  Elizabeth  Twigg  was  a  secretary  in  our  office  for  a  period 
of  time. 

Mr.  Manelli.  A  secretary  in  the  office  you  woi-ked  with  prior? 

Mr.  Ward.  In  the  office  where  I  was  in  private  practice,  yes. 

Mr.  Manelli.  Prior  to  coming  with  the  FTC  ? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  Who  is  Scott  Bohon? 

Mr.  Ward.  Scott  Bohon  was  at  that  time  one  of  the  antitrust  counsel 
for  ITT,  in-house  counsel. 

Mr.  Manelli.  Then  he  was  stationed  in  New  York,  was  he? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  Did  you  author  a  four  or  five  page  memo,  describing 
your  meeting  with  Judge  McClaren  and  Mr.  Comegys,  which  Mrs. 
Twigg  mailed  to  Mr.  Bohon  on  October  16,  1970? 

Mr.  Ward.  That  is  quite  possible. 

Mr.  Manelli.  Well,  do  you  recall  writing  up  this  meeting  that  you 
attended,  reducing  it  to  a  four  or  five  page  memorandum,  and  sending 
it  to  Mr.  Bohon  on  October  16,  1970,  or  thereabouts? 

Mr.  Ward.  I  don't  specifically  remember  that.  I  remember  calling 
New  York,  and  it  is  possible  that  I  wrote  a  memorandum  thereafter. 
I  don't  specifically  recall  the  memorandum,  but  that  would  not  have 
been  unusual,  particularly  since  I  was  not  going  to  have  been  unusual, 
particularly  since  I  was  not  going  to  have  any  further  contact  with 
the  cases. 

Mr.  Manelli.  Particularly  since  what  ? 

Mr.  Ward.  Particularly  since  I  was  not  going  to  have  any  further 
contact  with  the  cases,  that  would  have  been  a  reasonable  thmg  to  do. 

Mr.  Manelli.  When  did  you  last  meet  or  talk  with  Mr.  Bohon  ? 

Mr.  Ward.  Mr.  Bohon  ? 

Mr.  Manelli.  Yes. 

Mr.  Ward.  Oh,  I  have  seen  him  many  times  over  the  years  I  suppose. 
I  suppose  I  have  seen  him  within  the  last 

Mr.  Manelli.  Well,  let  me  interject. 

Mr.  Ward  [continuing].  Six  months. 

Mr.  Manelli.  Within  the  last  6  months. 

Mr.  Ward.  I  suppose  so. 

Mr.  Manelli.  When  was  the  last  time  you  had  talked  with  him,  or 
conferred  with  him,  about  the  ITT  prior  to  your  starting  to  work  with 
the  Commission? 
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Mr.  Ward.  Well,  my  guess  would  be  that  it  must  have  been  either 
the  telephone  call— I  met  with  him  in  New  York  before  I  went  in  to 
see  the  Antitrust  Division  personnel  in  New  York.  I  believe  I  did  not 
meet  with  him  in  New  York  after  that.  I  think  I  talked  to  him  on  the 
phone,  but  it  would  have  been  very  shortly  thereafter. 

Mr.  Manelli.  It  would  have  been  sometime  around  October  16  or 
after? 

Mr.  Ward.  The  dates  escape  me,  but  it  was  sometime  after.  I  would 
have  had  some  contact  with  Scott  after  we  had  the  discussion  at 
Justice. 

Mr.  Manelli.  Does  Mr.  Bohon  represent  ITT  at  the  moment? 

Mr.  Ward.  No.  I  believe  he  is  now  general  counsel  for  a  company 
in  Chicago,  the  name  of  which  escapes  my  memory  right  now. 

Mr.  Manelli.  Do  you  represent  ITT  in  any  capacity  ? 

Mr.  Ward.  No. 

Mr,  Manelli.  I  think  you  have  answered  this,  but  just  to 

Mr.  Ward.  Pardon  me.  I  represent  Avis  in  connection  with  a  num- 
ber of  things,  yes.  So  in  that  connection  they  are  in  the  process  of 
being  divested,  but  I  suppose  it  is  still  part  of  ITT. 

Mr.  Manelli  [continuing].  On  Friday,  October  16,  1970,  which 
would  be  the  day  after  your  meeting  with  Mr.  McClaren  and  Mr. 
Comegys,  you  called  Mr.  Comegys  to  verify  with  him  that  the  Justice 
Deparment  was  rejecting — well,  let  me  backtrack  here. 

Did  you  call  him  ?  I  think  you  testified  you  don't  recall  calling  him 
to  verify  whether  the  Justice" Department  would  be  receptive  to  this? 

Mr.  Ward.  I  don't  recall  calling  him  about  anything.  It  is  possible 
that  I  called  and  talked  to  him,  but  I  don't  recall. 

Mr.  Manelli.  Do  you  recall  a  conversation,  either  the  same  conversa- 
tion or  a  dilTerent  one,  where  you  told  Mr.  Comegys  about  the  poor 
handling  of  the  Justice  Department  case  against  Canteen,  about  hav- 
ing a  prehearing  conference  on  Friday,  October  3,  1970,  and  further- 
more at  that  time  the  court  would  have  to  be  assured  that  the  setlement 
of  the  case  was  not  possible  ?  Does  that  ring  a  bell  at  all  ? 

Mr.  Ward.  It  does  not. 

IVIr.  ]\Ianelli.  Did  you  in  fact  participate  in  a  prehearing  conference 
on  the  Canteen  Corporation  case? 

Mr.  Ward.  No. 

Mr.  Manelli.  Would  it  have  been  logical  for  you  to  be  telling  Mr. 
Comegys  that  you  would  have  to  know  the  Justice  Department's  posi- 
tion with  respect  to  settlement  so  that  that  information  would  be  on 
hand  at  the  pretrial  conference? 

Mr.  Ward.  It  is  not  impossible,  Mr.  Manelli.  I  suppose  that  as  in 
most  cases  before  they  go  to  trial  the  district  judge  wants  to  be  sure 
that  settlement  has  been  explored,  and  that  there  is  no  possibility  of 
settlement.  I  don't  recall — see.  I  was  not  that  deeply  involved.  I  was 
brought  in.  I  had  had  no  contact  with  the  litigation  itself.  ITT  was 
represented  in  the  Hartford  case  and  in  the  Grinriell  case  by  Covington 
and  Burling,  and  in  Chicago  by  Hammond  Chaffetz.  They  had  a  num- 
ber of  other  law  firms  that  worked  for  them  as  a  regular  matter.  They 
came  to  me  and  to  Eph  Jacobs  in  connection  with  a  possibility  of  settl- 
ing all  the  cases.  That  was  the  limited  area  within  which  we  had  any 
involvement  at  all. 

]\Ir.  Manelli.  You  have  already  stated  that  you  did  not  attend  the 
pretrial  conference  on  October  23,  so 
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Mr.  Ward.  I  attended  no  pretrial  conferences  in  any  of  those  cases. 

Mr.  Manelli.  Did  you  advise  the  court  in  any  way,  or  communicate 
in  any  way  with  the  court,  in  the  Canteen  case  concerning  the  prospects 
for  settlement  of  the  cases  ? 

Mr.  Ward.  No. 

Mr.  Manelli.  Your  biographical  material  which  was  released  by 
the  Commission  and  wdiich  we  have  already  mentioned  previously, 
states  that  you  joined  the  FTC  on  November  1,  1970,  You  have  also 
testified  that  you  were  a  consultant  for  2  weeks  prior  to  that  be- 
ginning— can  we  establish  the  date?  Two  weeks  prior  to  that  would  be 
Monday,  October  19, 1970,  is  that  correct  ? 

Mr.  Ward.  If  that  is  the  appropriate  date,  I  am  sure — I  don't  recall 
that. 

Mr.  Manelli.  Would  you  say  you  are  well  acquainted  with  Mr. 
Comegys  on  a  personal  basis  ? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  And  he  in  fact  furnished  a  reference  for  you  with 
respect  to  your  employment  at  the  FTC,  isn't  that  correct  ? 

Mr.  Ward.  I  would  not  be  surprised.  I  don't  think  I  know  that,  or  I 
don't  think  I  knew  it  at  the  time. 

Mr.  Manelli.  Well,  do  you  think  that  there  was  any  thought  given 
to  your  relationship  with  Mr.  Comegys  wdth  respect  to  your  selection 
by  ITT  to  explore  the  possibility  of  settlement  with  the  Justice 
I)epartment  ? 

]Mr.  Ward.  I  have  no  idea  what  ITT  thought.  I  also  knew  Judge 
McClaren,  Assistant  Attorney  General  McClaren.  As  my  biography 
points  out,  I  worked  for  the  Department  of  Justice  in  the  Antitrust 
Division  from  1961  to  1966.  I  have  been  an  antitrust  lawyer  practicing 
in  Washington  ever  since  then  with  the  exception  of  a  couple  years  in 
New  York.  I  had  worked  with  botli  Mr.  Comegys  and  Mr.  McClaren, 
and  my  partner  Ephraini  Jacobs  was  a  good  friend,  or  at  least  was 
well  acquainted  with  both  Mr.  Comegys  and  Mr.  INIcClaren. 

Ml-.  Manelli.  What  was  the  purpose  of  your  2-week  tenure  as  a 
consultant  prior  to  November  1, 1970  ? 

Mt'.  Ward.  The  purpose  of  it  primarily  was  that  there  were  things 
pending  in  the  Bureau  of  Competition  which  needed  immediate  at- 
tention. The  papers  relating  to  several  matters,  including  the  Bus  Tire 
case,  one  that  I  recall,  were  confidential.  They  could  not  be  given  to 
anybody  who  was  not  employed  by  the  Commission.  So  that  is  why  I 
was  taken  on  as  a  consultant. 

Mr.  Manelli.  I  was  going  to  say  that,  in  the  interest  of  time,  if  we 
can  curtail  some  of  these  answers  it  would  be  helpful. 

Mr.  Ward.  Well,  I  could  not  curtail  that  one  without  giving  you  the 
answer. 

Mr.  Manelli.  Well,  if  the  purpose  was  that  there  were  matters 
pressing  in  the  Bureau  which  could  not  wait,  why  not,  in  that  case, 
simply  commence  your  employment  2  wrecks  in  advance  of  the  No- 
vember 1  date  ? 

Mr.  Ward.  I  think  the  reason  for  that  was  that  you  have  to  have 
some  kind  of  an  approval.  It  was  not  anything  that  had  to  do  with 
my  wishes  or  so  far  as  I  am  aware  the  wishes  of  the  Chairman.  I 
believe  I  could  not  be  appointed  until  something  had  been  done,  and  it 
had  not  occurred. 
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Mr.  Manelli.  Did  you  at  any  time  disclose  to  anyone  at  the  FTC 
that  you  had  acted  as  ITT  attorney  with  respect  to  this  antitrust 
matter  ? 

Mr.  Ward.  I  believe  the  Chairman  would  have  known  it. 

Mr.  Manelli.  Well,  did  you  disclose  it  ? 

Mr.  Ward.  I  think  I  did.  I  think  I  did. 

Mr.  Manelli.  Would  that  have  been  in  writing,  do  you  know? 

Mr.  Ward.  I  think  it  would  not. 

Mr.  Manelli.  But  your  recollection  is  that  you  advised  the  Chair- 
man— tliat  is,  Chairman  Engman  ? 

Mr.  Ward.  No,  no,  Chainnan  Kirkpatrick.  When  I  went  to  see  the 
peo2:)le  at  the  Antitrust  Division  I  had  already  accepted  the  offer  to  go 
to  the  Federal  Trade  Commission.  We  discussed  that  when  I  was  in 
talking  to  McClaren  and  Comegys.  The  appointment  had  already  been 
made  with  them  and  it  was  not  a  situation  that  was  kept  from  either 
the  Antitrust  Division  people  or  the  Federal  Trade  Commission. 

JNIr.  Manelli.  I  take  it  from  your  answer  you  don't  specifically 
recall  advising  Chairman  Kirkpatrick,  but  you  feel  that  you  probably 
did,  is  that  it? 

IVIr.  Ward.  I  specifically  recall  talking  to  Judge  McClaren  about 
it.  I  do  not  recall  specifically  telling  Chairman  Kirkpatrick  about  it, 
but  I  would  be  surprised  if  I  didn't.  I  think  I  did. 

Mr.  Manelli.  Why  would  you  be  surprised  if  you  had  not? 

Mr.  Ward.  Well,  because  it  was  something  that  I  was  doing  with  a 
good  friend  of  his  with  the  Antitrust  Division.  McClaren  and  Kirk- 
patrick were  good  friends. 

Mr.  ]\Ianelli.  Would  it  also  have  been  something  that  it  would  have 
been  appropriate  for  you  to  bring  to  his  attention,  apart  from  that  ? 

Mr.  Ward.  It  would  not  be  inappropriate.  I  don't  know  that  it 
Avould  have  been  appropriate.  I  think  I  told  Miles  when  we  first  dis- 
cussed the  possibility  of  my  going  to  the  Commission,  the  general 
nature  of  my  practice,  and  I  probably  disclosed  to  him  some  of  the 
companies  I  represented.  I  don't  recall  that  I  gave  him  a  written  list. 

Ml".  Manelli.  Well,  specifically  though  we  are  limiting  the  question 
to  ITT.  You  are  not  testifying  that  you  did  disclose  that  specific 
fact  to  Chairman  Kirkpatrick? 

Mr.  Ward.  No,  I  am  not  testifying  that.  I  do  not  remember  whether 
I  told  him  about  it  or  not. 

INIr.  Manelli.  During  your  tenure  at  the  FTC  did  you  ever  have 
occasion  to  excuse  yourself  from  acting  on  a  case  ? 

Mr.  Ward.  I  did. 

Mr.  ]\Ianelli.  Do  you  remember  the  cases,  or  which  case  ? 

Mr.  Ward.  There  should  be  a  notification  in  the  files  of  the  cases 
where  I  did  that  at  the  Commission.  I  remember  that  I  did  not  act  in 
regard  to  any  matters  involving  Avis  Rent  a  Car.  I  did  not  act  in 
mattei-s  involving  General  Motors,  at  least  with  respect  to  matters  that 
tlie  firm  I  worked  with  had  some  connection,  and  there  were  one  or  two 
other  matters  that  don't  immediately  come  to  my  mind. 

Mr.  Manelli.  Well,  there  was  a  case,  I  understand,  involving  three 
large  auto  leasing  companies^ — Hertz,  National,  and  Avis — and  in  that 
case  you  did  excuse  yourself  and  you  asked 

Mr.  Ward.  Hertz  ? 
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Mr,  ]\Ianelli.  Hertz,  National,  and  Avis,  all  three.  This  is  the  in- 
formation I  have  here,  that  there  was  a  case  involving  all  three  of 
them. 

Mr.  Ward.  Oh,  yes,  yes.  There  was  not  a  case,  there  was  a  pre- 
liminary proposal  for  an  investigation.  I  am  not  sure  what  the  result 
was. 

Mr,  ISIanelli.  But  you  did  excuse  yourself  from  participation? 

Mr.  Ward.  Yes. 

Mr.  Maxelli,  What  was  the  rationale  for  your  taking  this  action? 

Mr.  Ward.  I  had  worked  for  one  of  the  companies,  was  familiar 
with  information  about  the  company,  and  I  believed  that  there  would 
have  been  a  conflict,  certainly  have  been  an  appearance  of  a  conflict 
if  I  rendered  an  opinion  adverse  to  a  client  whose  affairs  I  was  familiar 
with. 

Mr.  Manelli.  Returning  to  the  ITT-Continental  matter,  did  you 
ever  consider  excusing  yourself  at  least  to  the  extent  that  it  involved 
ITT  and  involved  a  former  client  ? 

Mr.  Ward.  It  is  possible  that  I  considered  it,  but  I  can't  remember 
doing  so. 

Mr.  Manelli.  You  can't  remember  having  considered  it? 

Mr.  Ward.  I  can't  remember  having  raised  it  with  anybody.  I  msiy 
have.  I  may  have  considered  it,  I  don't  know. 

Mr.  Manelli,  If  you  had  excused  yourself,  Judge  Hanscom  was  the 
next  ranking  official  on  the  case  and  would  have  in  effect  taken  over 
with  respect  to  that  particular  case,  would  that  be  correct? 

Mr,  Ward.  I  think  Dan,  as  the  Assistant  Director  for  Evaluation, 
generally  was  designated  to  act  for  me  when  I  was  not  acting. 

Mr.  Pickle.  Let  me  ask,  when  you  say  "Dan",  let's  use  the  last  name. 

Mr.  Ward.  Hanscom,  Dan  Hanscom. 

Mr.  Pickle.  Earlier  you  made  reference  to  Miles,  and  I  assume  you 
meant  Kirkpatrick. 

Mr.  Ward.  Yes. 

Mr.  Pickle.  Give  the  last  names. 

Mr.  Manelli.  Well,  in  this  particular  case  it  would  have  been  Judge 
Hanscom  who  would  have  made  the  decisions  on  this  case  had  you 
excused  yourself,  isn't  that  correct  ? 

Mr.  Ward.  Yes,  that  is  true. 

Mr.  ]VIaxelli.  And  he  was  of  the  opinion  that  the  case  should  be 
pursued,  is  that  not  correct  ? 

Mr.  Ward.  I  don't  think  you  should  oversimplify  on  that.  Wlien  that 
investigation  was  opened  everybody  that  agreed  to  its  opening  was  in 
favor  of  the  investigation  being  pursued,  Mr.  Hanscom  remained  of 
that  view,  and  after  some  considerable  thought  I  changed  my  opinion. 

Mr.  ]\Ianelli.  Well,  the  effect  of  your  failure  to  excuse  yourself — 
would  it  be  accurate  to  state  that  the  effect  of  your  failure  to  excuse 
yourself  was  that  the  Commission  case  against  ITT-Continental  was 
not  pursued  whereas  if  you  had  excused  yourself  it,  in  all  likelihood, 
would  have  been  pursued,  because  Mr.  Hanscom  would  have  been 
in  charge  of  the  case  ?  Is  that  a  fair  statement  2 

Mr.  Ward.  I  don't  think  that  it  is  a  fair  statement.  It  seems  to  me  to 
be  an  awfully  long  jump  to  say  that  had  I  not  acted  the  case  would 
have  been  pursued  by  the  Commission.  The  investigation  was  pursued. 
Thei-e  came  a  time  when  after  a  full  consideration  of  several  view- 
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points  on  the  staff,  including  the  staff  lawyers,  there  was  a  dispute  as 
to  whether  there  should  be  further  proceedings  and  investigation,  and 
a  recommendation  was  made  to  the  Commission  which  fully  disclosed 
everybody's  point  of  view  on  the  case. 

The  position  that  the  Commission  thereafter  took  was  somewhere 
between  the  recommendations.  It  continued  with  an  investigation,  and 
indeed  the  last  recommendations  that  were  made  which  I  approved 
were  to  continue  the  investigation  in  what  I  believe  would  have  been 
an  effective  way.  The  fact  is  that  the  case  was  not  pursued  because 
there  never  was  a  case.  There  never  w^as  a  recommendation  with  a 
complaint  attached. 

The  dispute  in  the  Continental-ITT  matter  was  whether  an  investi- 
gation would  be  pursued.  A  recommendation  was  made  which  was  a 
split  recommendation  in  which  I  approved  the  recommendation  made 
to  me  by  the  Assistant  Director  for  Evaluation,  Mr.  Garfield,  who 
would  then  have  been  in  Mr.  Hanscom's  position.  I  am  not  at  all  sure 
that  the  conclusion  that  you  would  like  to  draw  is  warranted  by  any- 
thing, much  less  the  fact  that  I  failed  to  excuse  myself  from  acting. 

Mr.  Manelli.  Could  you  summarize,  as  briefly  as  you  can,  what  do 
you  think  the  criteria  ought  to  be  for  a  Bureau  Director  in  your 
position  excusing  himself  from  acting  on  a  case  ? 

Mr.  Ward.  Well,  the  Commission's  rules  ought  to  guide  that  judg- 
ment. I  don't  have  them  specifically  before  me  now.  I  know  that  when 
I  took  the  job  I  reviewed  them.  I  generally  felt  that  the  canons  of  the 
bar  association  were  embodied  in  the  Commission's  rules,  with  the 
additional  factor  to  be  taken  into  account  that  there  should  not  be  the 
appearance  of  an  impropriety,  an  improper  use  of  the  prior  confiden- 
tial relationship,  or  a  situation  in  which  the  public  law  enforcement 
duties  w^ould  not  be  carried  out. 

I  did  not  feel  that  it  was  necessary  for  me  not  to  act  in  every  matter 
involving  a  company  that  I  might  have  represented  at  some  time  in  the 
past. 

Mr.  Lent.  Had  you  done  that,  you  would  have  been  disqualifying 
3'ourself  from  a  significant  number  of  cases. 

Mr.  Ward.  I  would  have.  I  would  not  have  been  of  very  much  use 
to  the  Chaii-man  and  the  Bureau  of  Competition  had  I  taken  that 
position,  and  I  might  say  that  is  not  the  sort  of  position  that  a  lawyer 
would  normally  take  in  regard  to  taking  on  a  new  representation. 
There  are  companies  that  one  might  act  on  behalf  of  in  certain  areas 
and  yet  be  entirely  willing  to  take  a  representation  at  a  subsequent 
time  adverse  to  them  so  long  as  there  was  no  misuse  of  the  confidential 
relationship  that  a  lawyer  has  with  a  client. 

And  in  terms  of  the  Commission,  I  can't  recall  that  the  problem  was 
tliat  constant,  was  that  recurring.  But  I  did  not  feel  that  I  should 
disqualify  myself  in  all  matters  involving  ITT. 

My  recollection  is  that  other  than  the  Avis  matter,  which  involved 
a  sustained  client  relationship  over  a  period  of  time,  I  knew  little 
about  ITT  and  nothing  about  the  baking  business.  I  had  never  repre- 
sented ITT-Continental.  I  didn't  know  anything  about  their  operation, 
and  as  far  as  representing  the  corporation  itself  it  had  been  a  specific 
relationship  too — and  a  very  limited  one  I  might  say.  I  can't  remember 
when  that  relationship  began,  but  it  began  probably  in  September  or 
so  and  ended  in  October. 
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To  offer  criteria,  I  would  not  say  that  was  a  criterion  that  I  would 
feel 

Mr.  Manelli.  Was  not  the  proposal,  or  one  of  the  proposals,  in  the 
Coiitmental  Baking  case  to  subpena  Jiigh-rankiii<j  officials  of  ITT? 
Would  not  that  have  involved  you  in  a  possible  conflict  since 

Mr.  Ward.  High-ranking  officials  of  ITT-Continental.  I  had  no  idea 
who  they  were.  I  never  had  any  contact  with  them.  If  they  subpenaed 
Mr.  Geneen  himself,  the  head  of  the  corporation,  I  never  had  any 
contact  Avith  him.  I  never  represented  him.  I  never  represented  the 
people  in  the  baking  business. 

Mr.  Manelli.  You  don't  feel  that  you  were  representing  Mr. 
Geneen,  or  people  acting  in  his  interests,  when  you  were  negotiating 
with  the  Justice  Department  to  have  ITT  be  allowed  to  keep  the 
Hartford  P^ire  Insurance  Co.  ? 

Mr.  Ward.  It  seems  to  me  a  somewhat  different  matter.  Certainly 
I  represented  the  same  interests  he  represented.  I  represented  the  cor- 
poration and  stockholders,  its  interests  with  regard  to  that  particular 
matter,  but  I  would  not  feel  that  that  either  disqualified  me  from  rep- 
resenting someone  else  in  some  other  private  interest  that  might  have 
a  claim  against  ITT  at  some  later  time,  or  the  Government. 

Mr.  IManelli.  Let  me  ask  you  to  comment  on  a  statement  that  was 
made  on  March  14,  1972,  by  former  Attorney  General  Mitchell.  He 
appeared  before  the  Judiciary  Committee  for  Mr.  Kliendeinst  to  be 
Attorney  General.  The  Committee  was  concerned  with  the  disposition 
of  the  three  Justice  Department  suits  against  ITT,  and  Mr.  Mitchell's 
testimony  included  the  following  statement : 

When  the  first  of  three  such  matters  reached  the  stage  for  consideration  by 
the  Attorney  General  in  April,  1969,  in  accordance  with  departmentxil  practice  I 
disqualified  myself  on  the  grounds  that  my  former  law  firm  had  done  legal  work 
for  one  of  ITT's  subsidiaries,  and  after  that  date  all  matters  pertaining  to  the 
ITT  litigation  rested  in  the  hands  of  the  Deputy  Attorney  General  and  Assistant 
Attorney  General  in  charge  of  the  Anti-Trust  Division.  I  was  not  informed  of  the 
progress  of  the  litigation  or  negotiations  between  the  Department  and  ITT. 

INIr.  Mitchell's  action  in  excusing  himself  from  the  cases — well, 
would  you  say  that  is  the  usual  action  for  Government  attorneys  or 
not  'I  How  does  that  strike  you  ? 

Mr.  Ward.  ]\Ir.  Manelli,  it  does  not  strike  me  that  there  is  enough 
information  in  that  short  reference  to  know  whether  that  is  the  usual 
way  to  proceed  or  not. 

Mr.  Manelli.  Well,  he  states 

Mr.  Ward.  I  have  no  idea  what  his  connection  was  with  the  com- 
pany. Had  he  been  intimately  involved  and  known  a  lot  about  the 
corporation,  obviously  he  would  have  had  a  confidential  relationship 
in  which  thereafter  representation  of  an  adverse  interest  could  in- 
volve him  in  a  conflict  situation. 

Mr.  Manelli.  Well,  he  states  the  grounds  as  follows.  He  says,  "I 
disqualified  myself  on  the  grounds  that  my  former  law  firm  had  done 
legal  work  for  one  of  ITT's  subsidiaries." 

Those  are  the  grounds  that  he  states ;  and  it  would  seem  to  me  that 
Avould  be  arguably  similar  to  the  situation  you  found  yourself  in. 

Mr.  Ward.  It  is  conceivable  that  it  is.  It  is  also  pretty  difficult  for 
me  to  believe  that  every  client  of  the  former  law  firm,  every  time  one 
of  them  had  a  problem  with  the  Department  of  Justice  he  disqualified 
himself. 
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Mr.  Pickle.  May  I  interject  this  feeling  at  this  point,  and  that  is 
that  the  i^roposed  merger  of  ITT  with  other  businesses  was  at  that 
time  the  largest  merger  in  the  United  States.  Your  representation  of 
this  client  is  not  a  regular  run  of  the  mill  in  a  minor  matter. 

Mr.  Ward.  It  certainly  was  not. 

Mr.  Pickle.  The  biggest  business  in  America.  So  your  interest  was 
not  a  small  or  relative  matter  that  happened  years  ago;  this  was  im- 
mediate, just  a  few  days  before.  You  do  not  differentiate  between  that. 

Mr.  Ward.  A  few  days  before  what  ? 

Mr.  Pickle.  Before  you  joined. 

Mr.  Ward.  Yes,  and  I  gave  some  considerable  thought  to  whether  I 
should  leave  private  practice  and  go  into  the  Government  at  a  time 
when  practice  was  proceeding  as  well  as  it  was.  As  far  as  later  repre- 
sentation of  ITT  for  the  short  period  of  time  that  I  worked  on  those 
antitrust  cases,  it  was  among  the  more  minor  activities  that  I  had  in 
terms  of  my  practice.  Now  it  might  have  turned  into  something  much 
more  major,  but  it  certainly  had  not  been  in  the  short  time  that  I 
worked  for  ITT,  and  it  certainly  had  not  given  me  access  to  any  in- 
formation on  behalf  of  ITT  that  I  could  later  use  against  them. 

On  that  basis  that  is  primarily  the  reason  why  I  would  disqualify 
myself  at  some  later  time.  I  mean  there  is  no  reason  that  I  can  con- 
ceive of  why  my  ties  to  ITT  in  connection  with  that  type  of  short 
representation  were  so  substantial,  so  meaningful  to  me  personally, 
that  I  would  thereafter  be  inclined  to  favor  that  former  client  at  all. 

Mr.  Lent.  You  had  severed  your  relationship  with  your  law  firm? 

Mr.  Ward.  Yes. 

Mr.  Lext.  At  the  time  that  you  assumed  your  responsibilities  with 
the  FTC? 

Mr.  Ward.  That  is  right. 

Mr.  Manelli.  Canon  9  of  the  code  of  ethics  provides  that  a  lawyer 
should  avoid  even  the  appearance  of  professional  impropriety.  Do  you 
think  your  paiticipation  in  the  ITT  case  could  create  that  impression? 

Mr.  Ward.  Well,  I  would  hope  not. 

]Mr.  Manelli.  Do  you  think  that  your  staff  might  have  felt  you  were 
acting  improperly,  or  should  not  participate,  if  they  had  known  of 
your  previous  relationship  with  ITT  ? 

Mr.  Ward.  I  am  not  positive,  but  I  believe  that  Judge  Hanscom  was 
aware  of  my  prior  contacts  with  ITT.  I  believe  that  is  so, 

Mr.  Manelli.  How  was  he  aware  of  it  ? 

Mr.  Ward.  I  told  him. 

Mr.  Pickle.  Was  Judge  Barnes  aware  ? 

]\Ir.  Ward.  I  have  no  idea. 

Mr.  Pickle.  Was  Mr.  Higgins  aware  ? 

Mr.  Ward.  I  doubt  it.  I  doubt  it,  although  it  is  conceivable.  Cer- 
tainly it  was  not  something  that  I  would  either  publish  or  keep  quiet 
about. 

Mr.  Manelli.  On  July  13, 1972 

j\Ir.  Ward.  Let  me  finish  my  answer. 

I  would  not  think  that  there  would  be  many  people  on  the  staff  of  the 
Federal  Trade  Commission  in  the  Bureau  of  Competition  that  would 
have  believed  that  any  action  I  would  have  taken  as  to  anybody  that 
came  in  to  the  Federal  Trade  Commission  would  be  influenced  by  any 
prior  representation,  whether  ITT  or  anybody  else. 
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Mr.  Manelli.  On  July  13,  1972,  the  U.S.  District  Court  for  the 
District  of  Columbia  handed  down  its  decision  in  the  case  of  Tyson's 
Corner  Regional  Shopping  Center  v.  FTC. 

I  will  ask  the  staff  to  give  you  a  copy  of  the  court's  decision  in  that 
case  and  ask  you  if  you  are  familiar  with  it. 

Mr.  Ward.  I  am. 

Mr.  Manelli.  In  that  case  the  plaintiff,  the  shopping  center,  sued 
the  FTC  because  a  Bureau  Director  of  the  Commission  had,  while  in 
private  practice,  represented  a  client  who  had  subsequently  sued  the 
plaintiff  on  a  different  matter.  You  were  that  Bureau  Director,  weren't 
you? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  And  the  shopping  center  alleged  that  your  conduct 
in  failing  to  excuse  yourself  from  the  case  violated  the  Commission's 
Standards  of  Conduct,  and  the  Standards  of  Conduct  that  they  had 
reference  to  were  as  follows,  at  least  quoting  in  part :  "An  employee 
shall  avoid  action,  whether  or  not  specifically  prohibited  by  this  part 
which  might  result  in  or  create  the  appearance  of" — then  skipping — 
"(f)  affecting  adversely  the  competence  of  the  Government  and  in- 
tegrity of  the  Grovernment." 

Now  in  that  case,  Tyson's  Corner  decided  there  was  no  violation  of 
standards  on  your  part,  isn't  that  right  ? 

Mr.  Ward.  That  is  right. 

Mr.  Manelli.  So  as  a  result  of  this  case  early  in  July  of  1972 — and 
this  would  be  July  1972,  at  the  same  time  these  discussions  with  the 
staff  were  proceeding  on  the  ITT  investigation,  you  had  your  attention 
rather  forcefully  drawn  to  the  Commission's  Standards  of  Conduct 
by  virtue  of  this  case,  isn't  that  correct  'I 

Mr.  Ward.  That  is  correct,  but  I  would  not  like  the  implication  of 
the  question,  Mr.  Manelli,  to  stand  unrefuted.  There  is  an  implication 
that  my  attention  had  to  be  drawn  forcefully  to  the  Standards  of  Con- 
duct. ^\lien  I  went  to  the  Commission  I  became  familiar  with  those 
standards,  and  I  tried  to  live  up  to  them.  What  tlie  court  found  in  this 
case  was  that  I  had  not  violated  them.  The  Commission  had  con- 
sidered it  before  that,  and  they  decided  the  same  thing.  People  had 
raised  this  question  Avith  the  district  court  on  the  basis  of  the  vague- 
ness of  the  Commission's  rule  in  tliat  regard  and  sevei-al  times  stated 
to  me  that  it  was  not  a  question  that  would  have  even  arisen  under  the 
canons  of  ethics. 

Mr.  Manelli.  According  to  the  opinion  in  this  case,  that  is  the 
Tyson^s  Corner  case,  your  participation  in  the  lawsuit  against  the 
shopping  center  was  quite  limited.  Is  that  not  what  the  court  con- 
cluded ? 

Mr.  Ward.  It  concluded  that  among  other  things. 

Mr.  Manelli.  Yes.  And  they  also  concluded  that  your  participa- 
tion as  Bureau  Director  in  the  subsequent  FTC  matter  was  also 
somewhat  limited  did  they  not  ? 

Mr.  Ward.  I  believe  not.  I  think  I  had  complete  responsibility  for 
the — I  didn't  initiate  the  investigation — it  had  been  initiated  when  I 
came  to  the  Commission.  You  know,  this  is  a  matter  that  is  fairly  com- 
plicated, and  as  you  read  the  decision  of  the  court  you  will  see  that. 
It  is  not  something  that  you  can  summarize  in  one  or  two  words. 

The  problem  was  raised  with  the  Commission  in  terms  of  whether 
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there  hud  been  a  seemingly  impropriety  in  my  passing  on  a  recom- 
mendation that  came  up  in  which  the  staff  unanimously  recommended 
the  complaint. 

Mr.  Manelli.  Well,  the  court  does  say,  reading  from  page  311  of  the 
FTC  Supplement  of  Court  Decisions  : 

Paragraph  10.  Mr.  Ward  was  not  involved  in  organizing  the  investigation, 
drafting  requests  for  information,  preparing  the  memorandum,  recommending  a 
complaint  or  drafting  a  formal  complaint  of  the  proposed  order.  His  actual  par- 
ticipation was  limited  to  consulting  with  the  staff  at  times  on  the  progress  of  the 
investigation  and  forwarding  to  the  Commission  with  his  approval  a  staff  recom- 
mendation that  a  complaint  issue  against  the  plaintiffs. 

Now  that  is  the  basis  on  which  I  asked  you  whether  or  not  the  court 
was  not  concluding  that  your  participation  was  somewhat  limited. 

Mr.  Ward.  The  description  that  you  have  read  there  is  not  a  bad 
description  of  what  a  Bureau  Director  does,  and  I  am  not  sure  why 
the  court  found  that  as  a  fact.  It  was  put  before  him  as  a  fact.  It  was 
not  a  critical  ])art  in  the  argument  of  the  case  because  as  you  will  see 
at  a  later  fiiiding  at  the  request  of  the  proposed  respondents  in  that 
case,  without  the  respondents  making  any  request  that  I  not  be  in- 
volved, I  joined  in  the  settlement  discussion  and  took  an  active  part. 

So  the  initial  paragraph  is — not  that  I  think  it  makes  a  great  deal 
of  difference,  but  to  imply  that  the  court  made  its  rulings  on  the  basis 
of  my  limited  participation  in  the  matter,  that  is  j^robably  a  fairly  good 
description  of  my  participation  in  the  ITT-Continental  investigation. 

Mr.  Lent.  Mr.  Manelli. 

Isn't  that  pai-agraph  No.  10  referring  to  Mr.  Ward's  participation 
in  an  investigation  that  referred  to  ,his  participation  as  Bureau  Chief 
in  the  P'TC,  whereas  Mr.  Ward  is  saying  he  was  deeply  involved? 
I  think  he  is  referring  to  when  he  was  in  private  practice 
representing 

Mr.  Ward.  No,  I  was  not  deeply  involved. 

Mr.  Lext.  I  thought  we  were  confused  here. 

Mr.  JSIanelli.  I  tliought  the  court  was  saying  that,  as  a  private  at- 
torney, his  ])articipation  in  the  private  lawsuit  was  limited;  and  that, 
also,  as  an  FTC  official — ^his  participation  Avas  limited  in  lx)th  capa- 
cities. I  am  not  quoting  the  court  but  getting  across  the  idea  of  mini- 
mal contacts. 

Mr,  Ward.  Implying  that  the  construction  of  the  rule  of  ethics  for 
the  Commission  and  the  court  would  be  the  amount  of  contact  you  had. 

Mr.  Maxelli.  What  is  your  view  on  that  ? 

Mr.  Ward.  On  that  description  I  don't  think  the  ITT  matter  was 
a  great  deal  different,  and  certainly  my  paiticipation  in  the  ITT- 
Contiiiental  case  was  probably  more  limited  than  it  had  been  in  the 
Tysons  Corner  case. 

Mr.  Manelli.  On  that  point,  you  made  a  number  of  policy  decisions 
in  the  ITT  case,  did  you  not,  and  that  was  not  true  in  the  shopping 
center  case  ? 

Mr.  Ward.  I  made  a  recommendation  to  the  Commission,  in  Tysons 
that  a  complaint  should  be  issued.  I  consulted  with  the  staff  on  the 
progress  of  the  investigation  in  both  situations.  As  a  matter  of  fact 
in  terms  of  what  I  actually  did.  more  was  done  in  ITT-Continental  by 
the  Evaluation  Committee,  by  the  Bureau  of  Economics,  by  the  Assist- 
ant Director  in  Charge  of  Evaluation,  and  by  the  staff  than  there  had 
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been  in  terms  of  my  personal  participation  in  tlie  Tysons  Corner  case. 

Mr.  Manelli.  Didn't  you  in  fact  overrule  the  staff  in  the  ITT  case? 

INIr.  Ward.  There  is  no  difference  between  overiiiling  and  supporting 
the  staff. 

Mr.  Manelli.  There  is  not? 

Mr.  Ward.  When  I  was  on  the  job  I  didn't  send  anything  to  the 
Commission  without  my  recommendation.  ]My  recommendation  was 
either  in  favor  of  it  or  against  it,  and  wjien  they  got  a  recommenda- 
tion they  get  the  reasons  for  it  as  well  as  everybody  else's  reconnnenda- 
tion,  whatever  way  the  staff'  went. 

Mr.  Manelli.  Would  it  not  be  accurate  to  say  that,  in  the  shopping 
center  case,  you  did  not,  so  to  speak,  change  the  course  of  events  that 
would  have  been  followed  had  the  staff'  reconnnendation  been  imple- 
mented ?  In  fact,  the  staff  recommendations  in  that  case  w^ere  imple- 
mented ;  Avhereas,  in  contrast,  in  the  ITT  case  you  did  overrule  staff 
recommendations,  and  in  so  doing  changed  the  course  of  the  Commis- 
sion's investigation,  isn't  that  accurate? 

Mr.  Ward.  The  staff  recommendation  was  the  Commission  approve 
an  investigation. 

Mr,  Manelli.  It  was  just  to  investigate,  that  is  all  they 
recommended  ? 

Mr.  Ward.  Do  you  see  anything  else  in  those  papers? 

Mr.  Manelli.  I  am  asking  you  the  question.  Is  that  your  statement, 
that  they  only  recommended  that  it  be  investigated  and  had  no  further 
recommendation  ? 

Mr.  Ward.  That  is  the  only  recommendation  that  was  ever  made 
to  me. 

Was  there  a  draft  complaint  that  I  have  not  seen  or  a  recommenda- 
tion that  a  complaint  should  be  issued  ? 

Mr.  Manelli.  There  was  no  recommendation  that  you  were  aware 
of  as  to  the  methodology  approach  to  be  used  in  the  FTC  ? 

Mr.  Ward.  Of  course  there  was.  I  think  as  a  specific  matter  it  would 
be  very  well  to  deal  with  that. 

Mr.  Manelli.  Specifically  on  that  point  then — I  believe  we  have 
already  had  some  testimony  dealing  with  this — was  it  not  the  recom- 
mendation of  the  staff  that  an  investigation  be  conducted,  and  did  you 
not  disapprove  that  recommendation? 

Now  the  Commission  ultimately  decided  that  there  would  be  an 
investigation;  but  that  was  over  your  objection,  or  in  spite  of  your 
recommendation  it  not  be  held,  isn't  that  coi'rect  ? 

Mr.  Ward.  On  the  basis  of  an  investigation,  that  was  conducted  in 
part  at  my  origination,  thei'e  was  a  split  recommendation,  one  by  At- 
torney Higgins  that  we  should  continue,  one  by  the  other  staff  mem- 
bers, Mr.  Dolan  and  Mr.  Egan,  that  we  close  the  investigation.  That 
recommendation  was  thereafter  considered  at  length  by  the  Assistant 
Director  for  the  Bureau  of  Evaluation,  Dan  Hanscom,  and  Assistant 
Director  Bart  Garvey.  It  was  not  an  easy  decision  to  make,  and  I  think 
they  both  spent  a  good  deal  of  time  studying  it  and  working  over  that 
recommendation  that  came  to  them  in  a  split  form. 

They  agreed  that  the  investigation  should  continue.  At  about  that 
time  there  was  a  change,  I  can't  pinpoint  it  exactly,  when  Assistant 
Dii'ector  Hanscom  became  Judge  Hanscom,  the  Chief  Judge  of  the 
Administrative  Law  Judges.  Mr.  Garvey  then — either  I  may  have 
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gotten  the  memorandum  when  Hanscom  was  there,  I  may  not  have — 
he  changed  tlie  memorandum  and  sent  it  back  to  me.  I  got  it  as  a 
reconnnendation  from  Mr.  Garvey. 

It  was  then  considered,  I  believe,  at  several  meetings  by  the  Evalua- 
tion Connnittee,  which  was  a  joint  committee  of  the  Bureau  of 
Pxonomics  and  the  Bureau  of  Competition,  which  passed  on  all  recom- 
mendations, or  almost  all  of  them.  At  that  time  I  think  it  was  review- 
ing all  of  them.  It  was  in  that  context  that  ]\Ir.  Garfield,  who  was  then 
Assistant  Bureau  Director  for  Evaluation,  prepared  a  subsequent 
memo  on  the  basis  of  the  considered  evaluation  of  the  Evaluation  Com- 
mittee, recommending  that  the  investigation  be  closed.  That  is  the 
recommendation  that  came  to  me. 

I  was  aware,  because  I  had  been  involved  in  it,  that  Judge  Hanscom 
had  felt  differently.  The  position  taken  by  Bart  Garvey  was  also  in- 
cluded in  the  record,  but  to  say  that  it  came  to  me  and  I  overruled  the 
staff  is  totally  inaccurate. 

I  approved  the  recommendation.  I  approved  the  recommendation 
that  was  made  to  me,  and  it  went  on  to  the  Commission  which  over- 
ruled the  recommendation.  The  Bureau  then  recommended  that  a 
limited  investigation  be  conducted. 

In  that  connection  a  direction  was  given  to  Mr.  Higgins  that  re- 
sulted in  a  later  dispute,  and  I  might  say  between  him  and  Mr. 
O'Malley.  That  dispute,  even  though  I  was  involved  in  it  inevitably, 
was  not  a  dispute  that  I  had  with  Mr.  Higgins. 

I  never  gave  him  a  direction  to  sign  any  memo.  Contrary  to  some  of 
the  implications  in  a  subsequent  memo,  that  I  told  him  to  withdraw  a 
memo  or  I  would  withdraw  a  recommendation  for  his  raise,  that  is  just 
totally  inaccurate.  The  dispute  centered  about  essentially  how  to  con- 
duct the  investigation. 

What  Mr.  O'lNIalley  said  in  a  memorandum  is  this,  so  that  the 
reference  can  be  clear.  The  May  1,  1973  memorandum  from  Joseph  J. 
O'Malley  to  Eugene  A.  Higgins,  page  2,  last  paragraph.  This  is  how 
Mr.  O'Malley  wanted  the  investigation  conducted.  This  is  reading  the 
last  paragraph. 

I  want  to  emphasize  that  this  order  does  not  involve  a  substantive  interpreta- 
tion of  law  but  is  confined  solely  to  the  mechanics  of  conducting  an  investigation. 
I  do  not  feel  that  after  having  urged  the  cases  as  vigorously  as  you  have  that  you 
should  now  be  relieved  of  the  obligation  of  developing  it.  Furthermore,  I  do  not 
believe  that  I  would  be  discharging  my  responsibility  if  I  permitted  you  to  be 
relieved  of  your  responsibility  to  obey  an  order  I  considered  to  be  valid  within 
the  scope  of  my  authority  to  issue. 

Now  it  had  solely  to  do  with  mechanics,  not  any  business  about 
making  it  a  section  5  instead  of  a  2 (a). 

Let  me  just  return  to  the  memorandum,  the  resolution  that  I  signed 
and  sent  to  Mr.  O'Malley  with  my  okay,  solely  wishing  him  to  tie  it 
in  with  the  protocol  of  investigation  and  set  up  a  schedule. 

That  resolution  was  prepared  under  section  5  and  section  2(a),  and 
I  am  referring  to  attachment  2.  It  has  a  page  24,  No.  5.  Page  2  of  6, 
or  something  like  that.  That  is  just  a  reference  within  the  papers  that 
I  got  shortly  before  this  meeting  began. 

The  attached  proposed  resolution  directing  use  of  compulsory  process  covers 
pricing  practices  under  Section  2(a)  and  self -display  agreements  under  Section  5 
of  the  Federal  Trade  Commission  Act. 
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I  signed  that. 

Mr.  Manelli.  Does  that  memo,  paragraph  2,  adequately  put  forth 
your  position  on  this  particular  point  ^ 

I  would  like  to  make  a  suggestion  here  in  the  interests  of  time.  We 
could  just  ask  for  it  to  be  included  in  the  record, 

Mr.  Ward.  I  am  not  going  to  read  any  more  on  that  particular 
point.  Wliat  I  am  trying  to  get  across  is  that  the  implication  that  I 
overruled  something  about  this  investigation  is  wildly  inaccurate.  I 
didn't  approve  of  the  investigation.  I  signed  a  recommendation  that 
came  to  me  which  I  approved.  That  was  the  staff  recommendation  to 
me  on  the  basis  of  what  other  lawyers  in  the  Commission  thought  were 
valid  grounds. 

Now  the  suggestion  that  Mr.  Higgins  was  being  directed  to  do  some- 
thing, under  the  leverage  of  a  withdrawal  of  his  raise,  that  was  either 
improper  or  was  somehow  distorting  the  focus  of  the  investigation 
the  Commission  had  directed,  that  is  also  wildly  inaccurate. 

I  am  citing  this  sentence  to  show  that  I  signed  a  2(a),  section  5 
inv^estigation.  I  don't  know  where  the  idea  came  from  that  it  was  to  be 
changed  to  a  section  5  structural  investigation  and  2(a)  was  to  be 
taken  out  to  avoid  treble  damage  liability.  I  don't  recall  that.  I  doubt 
that  Joe  O'Malley  said  so. 

The  2(a)  authorization,  we  don't  have  a  copy  of  the  resolution  here, 
but  the  two  paragraphs  with  which  INIr.  Higgins  indicated  his  dis- 
agreement— if  I  could  find  that  I  would  like  to  read  it — have  nothing 
whatsoever  to  do  with  the  substantive  part  of  the  law  that  it  was  to  be 
conducted  mider. 

Let  me  read  this.  That  is  the  last  two  paragraphs  which  Mr. 
Higgins  disagreed  w^ith  and  which  apparently  was  the  cause  of  a  dis- 
agreement between  O'lSIalley  and  Higgins. 

I  was  not  involved  in  that  except  as  a  supervisor  dealing  with  a 
problem  that  had  originated  in  the  management  of  the  business  of  the 
Bureau,  and  of  course  I  had  to  be  involved  as  Bureau  Director  in  that 
situation.  It  was  not  a  big  problem.  I  never  directed  Higgins  to  sign 
anything,  and  I  have  yet  to  find  any  indication  in  these  papers  that  I 
did  or  that  he  even  says  I  did  at  the  time  he  was  writing  this. 

This  is  on  i)age  seven  of  the  May  4  memorandum,  at  least  it  is  one  of 
the  ones  that  Mt-.  Higgins  prepared,  and  I  am  not  sure  because  I  have 
not  really  studied  this  thing. 

I  think  these  are  the  two  paragr-aphs  that  Mr.  Higgins  didn't  agree 
with : 

In  the  meantime  after  the  Commission  has  authorized  compulsory  process,  in- 
vestigational hearings  will  be  held  in  an  attempt  to  disclose  a  pattern  of  predation 
or  substantial  indications  of  it  by  ITT  throughout  the  country. 

It  is  anticipated  that  the  investigational  hearings  will  be  completed  within  60 
days  after  the  authorization  for  compulsory  process.  Depending  upon  the  facts 
developed,  the  report  to  the  Commission  closing  the  investigation  or  advising 
of  additional  steps  planned  will  be  made  to  the  Commission  on  or  before  August 
15,  1973. 

Now  the  only  thing  there  that  is  at  all  in  dispute  is  whether  there 
will  be  investigational  hearings. 

Now  in  developing  a  case  of  predation,  sales  below  cost,  I  know  of  no 
better  way  to  find  out  whether  that  is  going  on  than  to  look  at  the 
records  of  the  company  that  is  supposed  to  be  carrying  out  the  sales 
below  cost.  I  don't  see  how  you  can  find  that  out  from  anybody  else. 
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either  a  buyer  or  a  competitive  seller.  The  only  place  you  get  that  is 
from  the  records  of  a  company  that  is  being  accused  of  doing  so,  and 
that  is  why  Old  Homestead  succeeded  in  bringing  a  case,  and  why  the 
Commission  didn't. 

Mr.  Manelli.  I  think,  if  I  may  suggest  this  to  you,  that  Mr, 
Higgins'  point  was  that  the  way  to  make  an  effective  search  of  the 
records  which  you  are  talking  about  is  to  firet  isolate  instances  of 
j>eople  being  injured  so  that  you  have  some  direction  to  your  file  search. 

Mr.  Ward.  That  is  exactly  what  was  going  on  at  the  same  time. 
People  were  already  in  the  field  trying  to  find  that  out,  and  we  had 
enough  of  that  sort  of  information  in  the  files  of  the  Federal  Trade 
Commission  to  choke  the  attorneys,  and  it  did. 

What  we  were  in  effect  talking  about  was  an  order  for  effeetive  way 
of  conducting  an  investigation  by  an  Assistant  Director  who  had 
more  trial  experience  than  anyone  at  the  FTC.  I  don't  know^  whether 
you  have  interviewed  him,  but  I  think  he  should  be  done  the  courtesy 
of  coming  up  and  answering  these  ludicrous  charges  against  him. 

Mr.  Manelli.  Going  back  to  my  question  which  precipitated  your 
answer,  you  see  no  valid  basis  on  which  one  might  conclude  that  your 
activity  and  participation  in  the  ITT  case  was  any  different  than  the 
Tysons  Corner  case  % 

Mr.  Ward.  I  thought  your  question  had  to  do  with  whether  I  had 
overruled  the  staff'.  I  tliink  that  by  now  the  facts  should  be  fairly 
clear  as  to  w^hether  there  was  any  difference  between  my  participation 
in  the  Tysons  Corner  case  or  in  this  case,  a  proposition  for  which  I 
fail  to  see  a  great  deal  of  relevance. 

I  think  there  were  distinctions,  and  I  have  tried  to  point  them  out.  I 
liad  more  participation  in  Tysons — I  don't  know  whether  I  did  or  not, 
I  don't  really  remember. 

Mr.  Manelli.  On  March  30,  1973,  did  you  send  forward  to  Execu- 
tive Director  Basil  Mezines  a  recommendation  that  Mr.  Higgins  be 
promoted? 

Mr.  Ward.  I  did. 

Mr.  Manelli.  By  this  time  Mr.  Higgins  had  been  working  for  you 
for  over  2  years. 

Mr.  Ward.  Give  me  the  date  again.  March  30. 

I  believe  that  is  wrong.  I  think  the  recommendation  was  made  and 
I  think  I  agree  with  the  testimony  that  I  heard  Mr.  Higgins  give. 

My  recollection  is  that  the  recommendation  for  a  raise  went  forward 
earlier  in  the  year.  Now  I  may  be  wrong. 

Mr.  Manelli.  I  think  he  said  that  by  March  28,  I  believe  he  said, 
or  the  29th,  the  preliminary  paperwork  was  finished  and  it  had  landed 
on  the  desk  of  Mr.  Mezines  on  or  about  March  29  or  30. 

Now  I  have  asked  you  here  if  you  sent  it  forward.  I  take  it  that  you 
did  put  him  in  for  a  raise  at  least. 

Mr.  Ward.  I  did. 

Mr.  Manelli.  And  it  did  reach  Mr.  Mezines  some  time  around 
March  29  or  30. 

Mr.  Ward.  I  have  no  knowledge  of  that,  but  I  assume  that  is 
correct. 

Mr.  Manelli.  Well,  in  making  the  recommendation  for  a  promotion 
for  him  you  were  required,  as  I  understand  the  Cive  Service  regula- 
tions, to  determine  that  he  was  suitable  for  promotion.  From  this 
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\YOuld  it  be  fair  to  assume  that  you  had  so  decided  that  Mr.  Higgins 
was  suitable  for  promotion  ? 

Mr.  Ward.  I  had. 

Mr.  Manelli.  In  a  memorandum  to  you  dated  April  27,  1973,  Mr. 
Mezines  returned  the  papers  covering  the  pay  raise  recommendation, 
and  stated  that  he  had  been  informed  by  Mr.  Liedquist  and  Mr. 
O'Malley  that  they  had  serious  reservations  as  to  the  propriety  of 
giving  Mr.  Higgins  a  promotion,  and  that  you  were  also  advised  that 
if  you  were  satisfied  the  pay  raise  should  go  through  and  that  Mr. 
Mezines  would  approve  it.  Is  that  correct? 

Mr.  Ward.  I  have  been  looking  for  that  memorandum.  I  did  get 
that  memorandum,  that  is  true. 

Mr.  Manelli.  Was  there  anything  unusual  in  the  memorandum  as 
far  as  you  are  concerned? 

Mr.  "Ward.  Yes. 

Mr.  Manelli.  What? 

Mr.  Ward.  It  was  the  first  time  that  anything  like  that  had  ever 
happened  to  a  recommendation  that  I  had  made. 

I  think  for  the  subcommittee  to  be  informed  about  this  whole  matter 
you  should  know  what  my  role  as  a  Bureau  Director  was  on  these  mat- 
ters. Here  again  I  was  acting  on  advice.  I  did  not  have  that  close  con- 
tact with  Mr.  Higgins.  He  did  not  work  directly  for  me. 

Twice  a  year,  while  I  was  Bureau  Director,  at  least  twice  a  year — 
sometimes  more  frequently  than  that — I  sat  down  with  all  the  Assist- 
ant Directors  and  we  discussed  all  of  the  people  that  were  up  for  a 
raise,  and  we  discussed  all  the  grade  14's  who  were  eligible  for  promo- 
tion to  the  highest  level  every  time  as  a  matter  of  fairness  so  that 
everybody  would  be  considered  for  a  raise. 

I  in  no  sense  substituted  my  judgment  or  made  my  judgment  that 
so-and-so  should  and  so-and-so  should  not  get  a  raise  based  upon  my 
own  contacts  with  him  because  I  did  not  have  that  close  contact  with 
all  of  the  lawyers  on  the  staff.  Some  of  them  I  knew  better  than  others. 
Some  I  worked  with  better  than  others.  I  wanted  everybody  else's 
recommendation. 

No  raise  went  to  the  Executive  Director  that  was  not  based  on  a 
recommendation  made  to  me.  Mr.  Higgins'  name  had  come  up  on  sev- 
eral occasions  because  he  had  been  in  grade  a  long  time. 

At  whenever  our  meeting  was  before  Christmas  of  that  year,  Mr. 
Barnes  had  recommended  Mr.  Higgins  for  a  raise,  and  the  decision  of 
the  group  had  been,  or  my  decision  had  been  since  I  made  the  decision, 
not  to  put  him  in  for  a  raise. 

This  particular  time  he  was  recommended  by  Robert  Liedquist,  he 
was  recommended  by  Joe  O'Malley,  and  by,  I  think,  Harry  Garfield.  I 
cannot  really  remember.  Based  on  those  recommendations  to  me,  and 
upon  the  reasons  that  they  gave,  I  sent  that  forward.  Now  O'Malley 
and  Liedquist  didn't  say  anything  to  me  at  any  time  about  their  dis- 
satisfaction with  the  qualifications  of  Mr.  Higgins  for  a  raise.  The 
first  notice  I  got  of  that  was  back  through  Basil  Mezines. 

Mr.  Manelli.  So  that  would  imply  that  they  went  directly  to  him. 

Mr.  Ward.  I  suspect  that  is  true.  In  other  woixls,  it  is  his  responsi- 
bility to  give  staff  raises. 

Mr.  Manelli.  I  want  to  ask  you  a  few  questions  based  on  what  you 
have  already  said. 


149 

Mr.  Pickle.  Before  you  do,  I  would  like  to  clear  something  in  my 
own  mind. 

There  was  a  meeting  in  your  office,  Mr.  Ward,  between  you  and  Mr. 
O'Malley,  and  IMr.  Higgins,  to  discuss  this  case  on  April  24  and  25,  at 
which  an  agreement  was  made  to  proceed.  Then  on  April  27,  2  days 
later,  that  was  when  the  memorandum  from  Mr.  Basil  Mezines  to  you 
was  produced  in  which  he  returned  the  papers  for  promotion.  Was 
there  any  coincidence  to  the  fact  that  you  would  have  this  meeting  and 
2  days  later  that  recommended  raise  or  promotion  was  returned  and 
not  approved? 

Mr.  Ward.  Mr.  Pickle,  I  don't  know  whether  there  was  any  coinci- 
dence or  not.  I  have  no  idea  when  O'Malley  and  Liedquist  said  any- 
thing to  Mezines.  I  never  did  know.  The  first  notice  I  had  of  anything 
having  to  do  with 

Mr.  Pickle.  Mr.  Ward,  did  anything  take  place  in  the  meeting  of 
April  25,  that  would  indicate  that  there  would  be  a  displeasure  or  dis- 
satisfaction with  Mr.  Higgins? 

Mr.  AVard.  Well,  at  the  meeting  on  the  24th  or  25th,  whenever  it  was, 
it  was  one  that  I  normally  would  not  get  involved  in. 

Mr.  Pickle.  The  meeting  was  held  in  your  office  ? 

Mr.  Ward.  Yes,  and  the  circumstances  were  these.  Apparently  there 
was  difficulty  between  O'Malley  and  Higgins  as  to  how  this  investiga- 
tion was  going  to  be  carried  out,  not  whether  it  would  be  so  far  as  I 
knew  then,  not  whether  it  would  be  under  section  2(a)  or  section  5 

Mr.  Pickle.  Was  there  an  argument  in  your  office  as  to  how  it  was 
to  be  carried  out  ? 

Mr.  Ward.  Yes,  there  was. 

Mr.  Pickle.  Is  it  your  feeling  that  Mr.  O'Malley  felt  that  Mr.  Hig- 
gins was  not  carrying  out  his  instructions? 

Mr.  Ward.  I  think  O'Malley  felt  at  that  time,  and  perhaps — I  don't 
know  whether  they  came  in  but  I  have  the  feeling  that  there  had  been 
some  difficulty.  O'Malley  felt  that  Higgins  was  not  doing  what  he, 
O'Malley,  told  him  to  do,  and  it  was  obvious  that  Mr.  Higgins  did  not 
want  to  conduct  investigational  hearings  involving  officials  of  ITT. 

Now  if  that  had  been  a  substantial  dispute  about  something  that  was 
really  on  the  merits  of  a  case,  that  would  have  been  one  thing,  but  it 
was  a  mechanical  thing,  it  was  a  direction  on  how  to  go  about  some- 
thing. Xow  if  an  Assistant  Director  can't  give  that  kind  of  an  order, 
he  cannot  conduct  the  business  of  his  group. 

INIr.  Pickle.  The  point  I  am  trying  to  establish  is  that  you  had  this 
meeting  and  you  were  discussing  procedure.  There  was  strong  dis- 
agreement and  argument  about  how  to  proceed  and  within  a  day's 
time,  2  day's  time  the  papers  of  this  man's  promotion  were  held  up. 

Mr.  Ward.  That  is  true. 

Mr.  Pickle.  That  is  strictly  coincidental  ? 

Mr.  Ward.  I  informed  Mr.  Higgins  as  soon  as  I  got  back. 

Mr.  Pickle.  It  had  nothing  to  do  with  the  meeting  you  had  in  your 
office  or  any  arguments  that  ensued  from  there? 

Mr.  Ward.  I  did  not  know  that  anybody  had  gone  to  Mezines.  I  had 
no  idea  at  all  that  there  was  any  problem  about  Higgins'  raise  until 
after  that  meeting,  until  I  got  that  memo. 

]Mr.  Pickle.  You  say  somebody  did  go  to  Mr.  Mezines  ? 

Mr.  Ward.  Somebody  did,  because  he  says  so  in  his  memo.  INIezines 
said  that  Young  had  told  him  that  O'Malley  and  Liedquist  who  had 
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recommended  the  raise  had  reservations  about  it.  Normally  I  would 
have  sent  it  right  back. 

Mr.  Manelli.  Well,  why  didn't  you  this  time  ? 

Mr.  Ward.  Because  it  was  their  recommendation. 

Mr.  Manelli.  Didn't  the  Commission  entrust  you  with  the  respon- 
sibility of  recommending  people  in  your  Bureau  for  raises?  They 
didn't  entrust  Mr.  O'Malley  or  Mr.  Liedquist  with  this  responsibility, 
did  they  ? 

Mr.  Ward.  I  don't  know  what  the  manual  says  about  that,  Mr. 
Manelli,  but  would  you  recommend  somebody  for  a  raise 

Mr.  Manelli.  I  think  we  want  your  views  on  this. 

Mr.  Ward.  All  right.  I  will  give  you  mine. 

Mr.  Manelli.  Please. 

Mr.  Ward.  The  reason  I  withdrew  it  ultimately  was  that  there  had 
been  a  flap  between  Higgins  and  O'Malley  which  I  could  not  myself 
figure  out  why  that  had  been  any  trouble  to  begin  with.  I  could  not 
then  and  I  cannot  now,  even  after  I  read  this,  understand  why  it  was 
not  something  that  could  be  carried  out  very  simply. 

Now  both  of  the  people  that  had  recommended  the  raise  had  with- 
drawn their  recommendations  and  Mezines  is  asking  me,  and  I  am 
acting  on  the  basis  of  their  assurance  to  me.  I  did  not  at  that  point 
have  sufficient  confidence  that  I  knew  he  should  be  given  a  raise,  that 
I  was  going  to  go  against  everybody  else's  recommendations. 

Mr.  Manelli.  You  speak  of  this  raise  process  at  the  FTC,  and  you 
speak  of  your  own  participation  as  that  of  a  spectator. 

Mr.  Ward.  No. 

Mr.  Manelli.  Let  me  finish  my  question. 

You  speak  of  Mr.  Liedquist  and  Mr.  O'Malley  as  the  ones  that 
recommended  him  for  a  raise,  and  indicate  that  your  own  signing  of 
the  approval  was  a  pro  forma  thing  that  you  did  in  response  to  their 
recommendation.  You  say  you  did  not  know  the  cause  of  their  dispute, 
and  yet  when  his 

Mr.  Ward.  I  did  not  know  the  cause  of  their  dispute?  I  did  not  say 
that. 

Mr.  Manelli.  You  did  not  know  the  details  of  it. 

Mr.  Ward.  I  did  not  know  that  it  happened. 

First  of  all  let  me  direct  my  apologies  for  not  communicating 
effectively.  I  was  no  spectator  at  these  raise  meetings,  I  participated 
fully.  The  lawyers  that  I  was  intimately  familiar  with  I  commented 
on,  and  I  would  not  recommend  anybody  that  I  did  not  think  deserved 
a  raise. 

Mr.  Manelli.  All  right. 

Mr.  Ward.  But  I  acted  on  recommendations  that  came  to  me.  I  was 
not  a  despot.  It  was  a  fairly  democratic  process,  and  I  relied  upon  the 
judgment  of  others  for  whom  these  lawyers  worked. 

Now  in  this  case  I  did  not  know  there  had  been  a  dispute.  I  did  not 
know  anybody  had  gone  to  Mezines,  but  having  had  that  occur,  having 
had  an  example  of  a  situation  where  I  thought  Higgins  had  exercised 
poor  judgment,  my  own  confidence  was  a  little  bit  shaken.  I  talked  to 
both  Liedquist  and  O'Malley  before  I  withdrew  the  recommendation, 
and  it  was  on  the  basis  of  their  feelings  which — O'Malley's  only, 
Liedquist  was  not  in  on  this.  Liedquist  had  nothing  to  do  with  this. 

Mr.  Manelli.  Look,  you  are  getting  back 


151 

Mr.  Ward.  I  am  getting  to  the  facts  which  I  think  is  what  we  should 
make  a  determination  on. 

Mr.  Pickle.  Let  me  suggest  that  you  try  to  culminate  this  line  of 
questioning.  I  don't  know  that  it  goes  to  the  heart  or  the  purpose  of  the 
hearings  that  we  are  holding.  I  think  it  is  an  important  fact  to  com- 
ment on.  The  witness  has  replied  that  he  was  not  concerned  or  bothered 
about  the  promotion,  or  that  he  was  not  qualified  to  comment,  and  I 
think  the  staff  can  draw  its  own  conclusions  whether  this  was  his 
responsibility  or  not. 

I  don't  know  that  it  goes  to  the  heart  of  the  hearing  that  we  are 
trying  to  follow  at  this  point.  If  the  staff  wants  to  proceed  further 
dee])er  into  it,  that  would  be  all  right. 

Do  you  have  a  desire  to  do  that  ? 

Mr.  Manelli.  I  think  I  would  just  ask  for  a  couple  of  conclusionary 
remarks  on  this  and  then  drop  it. 

As  far  as  you  are  concerned,  was  Mr.  Mezines'  action  rather  spon- 
taneous on  his  part,  or  perhaps  in  response  to  something  that  Mr. 
O'Malley  or  Mr.  Liedquist  may  have  said  to  him?  Was  his  action  in 
any  way  related  to  the  position  that  Mr.  Higgins  had  taken  concerning 
this  ITT  investigation?  Was  there  any  connection  so  far  as  you  are 
concerned  ? 

Mr.  Ward.  All  I  can  say  is  talk  to  Mr.  Mezines  and  ask  him. 

Mr.  jNIanelli.  As  far  as  you  are  concerned. 

Mr.  Ward.  As  far  as  I  know,  there  was  none. 

Mr.  Manelli.  As  far  as  you  know,  there  was  not  at  the  time  since 
there  was  no  connection  between  this  action  on  the  pay  raise  and  the 
position  he  was  taking  with  respect  to  the  ITT  case?  Am  I  correct  in 
stating  that  as  your  position  ? 

Mr.  Ward.  Now  I  am  talking  as  of  the  time  he  sent  it  back  to  me. 

Mr.  Manelli.  Yes. 

Mr.  Ward.  When  the  question  was  originally  raised  I  did  not  even 
know  what  his  problem  was  about  Higgins,  and  the  only  thing  I  found 
out  subsequently  was  that  O'Malley  and  Liedquist  had  expressed  reser- 
vations about  it. 

Mr.  Manelli.  But  you  didn't  know  what  the  reservations  were  ? 

Mr.  Ward.  I  found  out  later,  and  so  far  as  I  was  able  to  determine 
they  did  not  relate  to  the  ITT  matter.  I  did  not  link  the  two.  Whether 
Mezines  did,  or  whether  anybody  except  Mr.  Higgins  did,  I  can't  say. 

Mr.  M.\NELLi.  As  far  as  you  are  concerned,  you  are  saying  that  you 
have  no  basis  on  which  to  say  that  there  is  any  connection  between  the 
ITT  matter  and  Mr.  Higgins'  desires  for  that  investigation  ? 

Mr.  Ward.  That  is  not  exactly  what  I  am  saying.  I  am  saying  that 
as  a  matter  of  fact  there  is  no  comiection  so  far  as  I  know,  and  there 
was  none  then. 

ISIr.  Manelli.  You  did  withdraw  your  previous  recommendation. 
You  have  already  testified  to  that. 

Mr.  Ward.  Yes. 

Mr.  Manelli.  And  you  state  that  you  did  that  because  you  ques- 
tioned his  judgment  because  of  developments  that  took  place  at  that 
time. 

Mr.  Ward.  I  did  question  his  judgments. 

Mr.  Manelli.  Why? 

Mr.  Ward.  Well,  because  some  of  the  things  that  T  did  see — I  didn't 
see  this  one  memorandum  which  makes  a  lot  of  allegations  that  are 
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simply  not  so.  But  i  did  see  some  of  his  other  papers  that  he  drew  up 
and  it  seemed  to  me  that  he  bad  exercised  very  poor  judgment  and  that 
at  least  was  a  causative  factor  in  the  dispute  that  never  should  have 
arisen. 

This  investigation  was  directed  by  the  Commission.  It  was  super- 
vised by  Mr.  O'Malley.  I  had  signed  the  resolution,  and  it  seemed  to 
me  that  it  should  have  been  vei-y  simple  to  get  the  job  done.  Yet  we  had 
a  tremendous  dispute.  I  questioned  his  judgment  as  to  why  that  should 
have  occurred,  so  this  thing  did  influence  my  judgment  on  this. 

In  addition,  Mr.  Liedquist  and  Mr.  O'Malley,  who  had  made  the 
original  recommendation  had  withdrawn  them.  Had  I  gone  to  Mezines 
and  suggested  a  raise  under  those  circumstances,  I  would  have  been 
totally  false  to  my  judgment  about  who  should  be  recommended  for  a 
raise  and  the  standards  that  you  should  use  in  raising  a  lawyer  to  the 
most  responsible  position  that  there  is  at  the  Commission. 

Mr.  Manelli.  You  have  already  testified  that  you  presently  have 
Avis  as  a  client.  Apart  from  that,  between  November  1,  1970 — when 
you  first  began  to  work  for  the  FTC — and  the  present  time,  have  you 
ever  received  any  money  or  anything  of  value  directly  or  indirectly 
from  ITT? 

Mr.  Ward.  Read  me  that  question  back. 

[The  reporter  read  the  question  as  requested.] 

Mr.  Ward.  Yes. 

Mr.  Manelli.  Could  you  describe  what  it  is,  the  circumstances? 

Mr.  Ward.  Indirectly,  going  to  that  point  first,  when  I  left  the  law 
firm  not  all  of  the  fees  to  which  I  was  entitled  had  been  paid,  including 
the  one  that  related  to  the  work  done  at  the  Antitrust  Division.  The 
law  fii-m  did  not  pay  me  immediately.  Although  my  association  with 
the  law  firm  was  completed,  I  think  they  paid  me  some  sum  of  money 
in  January  or  February  the  following  year. 

Now  whether  ITT  by  that  time  had  been  charged  and  had  paid  its 
fee,  perhaps  that  is  not  an  indirect  compensation  from  ITT. 

In  addition,  there  has  been  another  legal  matter  having  nothing  to 
do  with  the  bread  matter  on  which  a  legal  fee  has  been  paid  to  me 
since,  I  think  within  this  year. 

Mr.  Manelli.  To  what  did  that  fee  relate  ? 

Mr.  Ward.  Before  I  would  disclose  that  I  would  want  to  consider  it. 
I  am  not  sure  that  I  should  be  going  around  disclosing  the  business 
of 

Mr.  Manelli.  Let  me  see  if  we  can  get  this  in  a  different  way. 

You  say  that  there  was  another  matter  and  you  did  receive  some 
compensation  for  it.  When  did  you  receive  the  compensation? 

Mr,  Ward.  To  the  best  of  my  knowledge,  probably  in  April  or  May 
of  1974. 

Mr.  Manelli.  That  would  have  been  a  couple  of  months  ago? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  When  w^as  the  service  performed  for  which  this  fee 
was  paid? 

Mr.  Ward.  It  was  performed  I  would  say  almost  entirely  in  1974, 
primarily  in  1974,  and  involved  in  addition  to  me  one  of  my  partners. 

Mr.  Pickle.  Involved  what  ? 

Mr.  Ward.  Involved  in  addition  to  me  working  on  the  matter  one  of 
my  partners  here  in  Washington. 
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]Mr.  Manelij.  Leaving  Avis  out  of  tlie  question,  these  two  instances 
you  described  are  the  only  two  that  come  to  mind,  the  only  two  that 
you  testify  where  you  received  anything  from  ITT  ? 

Mr.  Ward.  They  are  the  only  things  that  come  to  mind. 

Mr.  Manelli.  The  first  item  you  received  payment  in  January  or 
February  of 

Mr.  Ward.  That  was  not  from  ITT.  That  was  from  my  law  firm, 
and  I  am  only  including  that  in  an  effort  to  be  complete. 

Mr.  Pickle.  Finish  your  statement  first. 

Mr.  Ward.  Pardon  ? 

Mr.  Manelli.  It  was  payment  of  a  fee  in  connection  with  your 
rejjresentation. 

Mr.  Ward.  No,  it  was  not  payment  of  a  fee.  Pardon  me.  It  was  pay- 
ment of  an  agreed  amount.  When  I  left  the  law  firm  we  agreed  on  how 
I  would  be  compensated  for  matters  that  were  still  there  that  they 
would  later  collect.  They  didn't  pay  me  all  at  one  time.  It  was  not 
solely  this.  As  is  usual,  there  were  several  matters.  It  was  not  a  matter 
of  a  fee  coming  from  ITT  that  was  paid  to  me. 

Mr.  Manelli.  This  was  an  amount  tendered  to  you  in  consideration 
of  the  sum  total  of  your  efforts  on  behalf  of  the  law  firm,  is  that 
correct  ? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  And  included  in  your  answer  only  because  part  of 
your  effoi'ts  were  for  ITT  ? 

Mr.  Ward.  That  is  correct.  It  might  be  considered  an  indirect 
compensation. 

Mr.  Manelli.  So  you  would  say  the  fee  that  you  got  was  not  directly 
connected  with  the  representation  of  ITT  at  the  Justice  Department? 

Mr.  Ward.  I  would  not  say  that.  I  would  say  it  was  directly  con- 
nected with  that  work. 

INIr.  Manelli.  It  was  no  more  connected  with  that  particular  activity 
of  yours  while  at  the  law  firm  than  it  would  be  with  any  other 
activity '? 

Mr.  Ward.  No,  that  is  true. 

Mr.  Pickle.  Is  it  proper  to  ask,  w^as  the  remuneration  from  ITT  in 
the  spring  or  earlier  summer  of  this  year  in  connection  with  any  work 
in  relation  to  the  Securities  and  Exchange  Commission  on  which  you 
have  previously  worked  before  you  went  to  the  FTC  ? 

Mr.  Ward,  t  never  did  anything  at  the  Securities  and  Exchange 
Commission.  Now  the  Securities  and  Exchange  Commission  had  that 
memo  but  I  have  never  contacted  the  Securities  and  Exchange  Com- 
mission to  the  best  of  my  knowledge  having  anything  to  do  with  ITT. 
That  was  a  contact  that  I  made  with  the  Justice  Department  with  the 
limited  purpose  of  o]5ening  consent  negotiations.  I  attended  one  meet- 
ing, that  is  all  I  had  to  do  w^ith  it.  That  was  it.  I  never  had  any  further 
contact  with  those  cases. 

Mr.  Manelli.  I  thought  you  indicated  a  certain  amount  of  uncer- 
tainty as  to  whether  or  not  you  might  have  previously  prepared  memo- 
randums for  ITT  Counsel :  that  35  page  memorandum. 

Mr.  Ward.  I  may  have  sent  them  a  memorandum,  but  if  I  did  it  was 
done  the  day  of  the  meeting,  or  the  next  day.  And  I  didn't  prepare 
memorandums,  I  prepared  a  memorandum  of  that  meeting,  that  is  all, 

Mr,  Manelli,  And  the  possibility  of  a  phone  call  ? 
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Mr.  Ward.  Or  the  possibility  of  a  telephone  call. 

Mr.  Manpxli.  Telephone  calls  ? 

Mr.  Ward.  Yes. 

Mr.  Maneli.i.  So  this  payment  then,  I  just  want  it  to  be  clear,  was 
in  the  form  of  a  final  settlement  from  your  associates  in  the  law  firm 
and  it  did  not  r-elate  in  particular  to  ITT,  it  related  to  the  sum  total 
of  all  your  activities  for  the  firm? 

Mr.' Ward.  Yes. 

Mr.  Manelli.  And  only  because  one  of  those  activities  was  the  ITT 
matter  did  you  include  it  in  your  answer. 

Mr.  Ward.  Well,  that  is  why  I  included  it,  yes. 

Mr.  Manelli.  Now  with  respect  to  the  second  item,  you  say  pro- 
fessional services  were  performed  earlier  this  year. 

I  think  you  said  March,  was  it? 

Mr.  Ward.  No,  I  don't  think  I  said  March.  I  think  I  said  I  might 
have  been  paid  in  April  or  May,  or  a  couple  of  months  ago.  I  mean  I 
can  ascertain  that  easily  enough. 

Mr.  Manelli.  Well,  just  in  general  April  or  May  would  be  close 
enough  if  you  are  fairly  certain. 

Mr.  Ward.  That  is  when  I  was  paid. 

Mr.  Manelli.  When  was  the  service  performed  ? 

Mr.  Ward.  The  service  was  performed  over  a  period  of  time. 

Mr,  Manelli.  From  when  to  when  ? 

Mr.  Ward.  I  can't  remember  that.  Most  of  it  was  done  in  1974,  I  do 
recall  that. 

Mr.  Manelli.  Some  was  done  in  1973  ? 

Mr.  Ward.  Some  was  done  in  197;>. 

Mr.  Manelli.  Was  this  service  performed  for  ITT  itself,  or  one  of 
its  subsidiaries? 

Mr.  Ward.  It  came  about  essentially  because  of  my  contact  with  a 
subsidiary — not  the  bread  subsidiary,  the  car  rental  subsidiary.  That 
is  how  it  arose. 

Mr.  Manelli,  This  fee  you  are  talking  about,  we  are  not  talking 
about  Avis  now  are  we? 

Mr,  Ward,  Yes,  we  are  talking  about  Avis. 

Mr,  Manelli.  I  meant  to  exclude  Avis  from  my  question  really, 
apart  from  any  fees  that  you  may  have  gotten  from  Avis  for  work 
done  for  Avis  since  you  left  the  Commission. 

Have  you  collected  any  other  fees  or  received  any  other  payments  of 
any  value  from  ITT  ? 

Mr.  Ward.  I  am  not  trying  to  avoid  your  question,  Mr.  Manelli,  but 
the  representation  arose  because  of  a  matter  involving  Avis,  but  it  was 
paid  for  ITT  itself.  I  am  normally  paid  by  i\.vis,  in  this  instance  I  was 
paid  by  ITT. 

Mr.  Manelli.  What  was  the  amount  of  the  compensation  ? 

Mr,  Ward,  I  think  it  was — well,  I  would  prefer  to  be  positive  on 
that. 

Mr.  Manelli.  Could  we  go  off  the  record  just  a  second  ? 

Mr.  Pickle.  Yes,  we  will  go  off  the  record  because  this  concerns  me 
on  another  point. 

[Discussion  off  the  record.] 

Mr.  Pickle.  Back  on  the  record. 

Let  me  ask  you  this,  Mr.  Ward.  In  the  notes  which  SEC  gave  to  our 
committee  which  they  are  talking  about  the  proposal  that  had  been 
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made  by  ITT  from  the  divestiture,  it  said  that  "ITT  would  be  willing 
to  divest  Canteen,  the  principal  parts  of  Grinnell  and  Levitt  as  well  as 
certain  other  ITT  subsidiaries."  Was  there  any  discussion  of  any 
divestiture  of  the  ITT-Continental  Baking? 

Mr.  Ward.  So  far  as  I  am  awaro  there  was  not.  The  only  other  sub- 
sidiaries that  I  knew  at  that  time  or  since  that  were  involved  was  the 
Sheraton  chain  and  Avis  Rent-a-Car. 

Mr.  Pickle.  And  the  reference  in  this  memo  too  as  well  to  certain 
other  ITT  subsidiaries,  that  would  have  no  reference  to  the  Conti- 
nental Baking  subsidiary  ? 

Mr.  Ward.  So  far  as  I  know,  ITT-Continental  was  never  raised  in 
terms  of  the  antitrust  litigation.  Now  maybe  it  was  afterward  but  it 
certainly  was  not  at  that  time.  Indeed,  I  am  not  even  sure,  at  that  time, 
as  I  say,  there  was  no  proposal  made,  and  at  that  time  I  am  sure  that 
the  others — Levitt,  Avis,  Sheraton 

Mr.  Pickle.  It  is  your  statement  that  so  far  as  you  know^  there  was 
no  reference  of  any  divestitures  of  the  ITT-Continental  Baking  Co.  ? 

Mr.  Ward.  That  is  correct.  So  far  as  I  know  there  was  none. 

Mr.  Pickle.  I^efore  we  recess  the  hearing  I  want  to  make  a  state- 
ment on  behalf  of  the  chairman  so  that  you,  Mr.  Ward,  and  the  two 
witnesses  who  are  here  today  will  also  be  mindful  of  the  statement. 

I  remind  everyone  present  at  this  hearing  that  this  was  an  execu- 
tive session.  In  accordance  with  the  Rules  of  the  House,  none  of  the 
evidence  or  testimony  taken  in  this  executive  session  may  be  released 
or  otherwise  used  in  public  without  the  prior  consent  of  this  subcom- 
mittee. Foi-  the  witnesses  from  the  FTC,  this  would  include  advising 
anyone  about  the  subjects  covered  during  this  hearing.  Some  of  the 
matters  we  have  discussed  involve  matters  still  pending  before  the 
Commission.  The  subcommittee  wants  to  emphasize  that  in  no  way  do 
we  want  to  influence  the  FTC  in  its  handling  of  those  matters.  Our 
only  purpose  it  to  inform  ourselves  about  the  Commission's  policies 
and  procedui'es  and  to  get  a  clear  picture  of  how  the  Commission  is 
operating. 

Is  there  any  question  about  this  statement  as  such  ? 

Well,  I  want  to  thank  all  of  you  gentlemen  for  coming  today.  It  has 
been  a  long  session  and  we  regret  the  interruptions  because  of  these 
votes  on  the  floor  but  that  was  unavoidable. 

I  know  that  the  chairman  will  want  to  resume  these  hearings  but 
I  am  not  able  to  give  you  a  date — possibly  the  first  of  this  coming  week, 
Tuesday  or  Wednesday,  but  this  must  be  confirmed  and  we  will  be  in 
touch  with  you.  So  until  that  time,  subject  to  the  call  of  the  Chair,  the 
subcommittee  is  adjourned. 

[Whereupon  at  6  p.m.,  the  subcommittee  adjourned,  subject  to  the 
call  of  the  Chair.] 
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TUESDAY,  JULY  23,    1974 

PIOUSE   OF   REPRESENTATrVT:S, 

Special.  Subcommittee  on  IN\^ESTIGATIONS, 
Committee  on  Interstate  and  Foreign  Commerce, 

Washington,  D.C. 

The  subcommittee  met  at  2:25  p.m.,  pursuant  to  notice,  in  room 
2322,  Eayburn  House  Office  Building,  Hon.  J.  J.  Pickle  presiding 
[Hon.  Harley  O.  Staggers,  chairman]. 

Present :  Representatives  Pickle,  Carney,  and  Lent. 

Staff  members^  present :  Daniel  Manelli,  chief  counsel ;  Mark  Raabe, 
staff  attorney,  and  Lewis  Berry,  minority  counsel. 

Mr.  Pickle.  The  committee  will  come  to  order. 

We  will  ask  Mr.  Ward  if  he  will  come  forward  to  the  witness  stand. 

Mr.  Ward,  I  will  remind  you  that  you  are  already  under  oath.  We 
don't  have  to  administer  the  oath  again. 

We  were  in  the  process  of  an  exchange  of  questions  and  answers 
particularly  with  respect  to  ITT- Continental  Baking  between  you  and 
counsel.  I  believe  that  counsel  has  a  question  or  two  about  certain 
chronologies  about  that  and  perhaps  another  case.  I  will  recognize  Mr. 
Manelli  at  this  point  to  continue  the  questioning  along  those  lines. 

TESTIMONY  OF  ALAN  S.  WARD,  FOEMEE  DIRECTOE,  BUREAU  OF 
COMPETITION,  FEDERAL  TRADE  COMMISSION— Resumed 

INIr.  Manelli.  Mr.  Ward,  prior  to  the  hearing  last  week  you  were 
furnished  copies  of  two  chronologies,  one  on  Kroger  and  one  on  ITT. 
And  just  this  Esorning,  I  believe,  we  gave  you  a  third  one,  on  the  beer 
investigation.  Have  you  had  a  chance  to  look  over  those  three  items? 

Mr.  Ward.  Yes,  I  have. 

Mr.  Manelli.  With  respect  to  any  of  them,  do  you  have  any  com- 
ments to  offer  with  respect  to  the  accuracv?  Or  perhaps  any  dates  or 
memos  that  you  think  might  be  material  that  are  not  on  there  ? 

Mr.  Ward.  My  study  of  the  chronology  really  does  not  afford  me 
much  of  a  basis  to  remember  other  matters  that  could  be  included.  I 
have  no  reason  to  think  that  the  chronology  is  inaccurate.  The  docu- 
ments that  I  have  from  the  Continental  Baking  case  and  from  the 
Kroger  case  pretty  well  support  some  aspects  of  it,  and  there  is  no 
obvious  error  that  I  can  see. 

Mr.  LIanelli.  On  February  23,  1972,  the  Commission  acting  as  a 
whole  directed  the  Bureau  of  Competition  to  carefully  consider 
whether  monopoly  existed  in  the  baking  industry  and  report  back,  is 
that  correct  ? 

(157) 
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Mr.  Ward,  Wliat  was  that  date  again  ? 

Mr.  Maxeijj.  February  23.  1072.  Tliis  relates  to  the  ITT  matter. 

Mr.  Ward.  The  ITT  matter.  Well,  there  is  no  date  in  1973  that  I  find 
in  my  chronolooy. 

jNIr.  Maxellt."1972. 

Mr.  Ward.  Oh,  1972. 

Mr.  Manelli.  The  chronology  would  be  the  third  item  down  on  the 
ITT  summary. 

Mr,  Ward.  The  summary  I  have  here  says  that  the  Commission  in- 
structed the  Bureau  of  Competition  to  carefully  consider  the  considera- 
tions set  forth  in  the  IBA  complaint  and  to  report  to  the  Commission 
on  the  matter. 

I  have  not  got  the  IBA  complaint,  and  I  don't  know  if  the  complaint 
was  mouopolization  or  not.  If  it  was,  I  am  sorry  I  did  not  have  it.  I 
tliought  it  was  a  Robinson-Patman  matter. 

]Mr.  Manellt.  By  April  1972,  do  you  recall  receiving  a  recommenda- 
tion from  Mr,  Dolan  and  Mi",  Egan,  recommending  that  the  case  or  the 
investigation  be  closed  ? 

Mr,  Ward.  Yes,  but  the  February  23, 1972,  minute  was  in  addition  to 
an  ongoing  investigation  which  began  in  fact  before  May  of  1971,  but 
whicli  I  think  was  formalized  in  ]May  1971.  So  the  memorandums  that 
we  had  in  from  Dolan  and  P^gan  re])resented  work  that  had  been  done 
essentially  in  1971,  I  believe.  I  did  get  memorandums  from  Dolan  and 
Egan  in  the  spring  of  1972,  and  I  got  a  memorandum  at  the  same  time, 
I  believe,  from  Gene  Higgins. 

Mr.  Maneixi.  And  the  memo  from  Dolan  and  Egan  recommended 
that  the  matter  be  dropped,  or  the  investigation  be  closed,  whereas  Mr, 
Higgins  was  recommending  that  the  UP  aspects  of  the  matter  be  pur- 
sued, is  that  correct? 

JSIi".  Ward,  Let  me  make  a  modification,  Cei'tainly  Dolan  and  Egan 
suggested  that  the  investigation  be  closed  and  that  was  irrespective  of 
wliether  it  was  a  Robinson-Patman  matter  or  a  section  5  matter,  Hig- 
gins' memorandum  is  a  little  bit  more  amorphous  in  its  recommenda- 
tion. One  thing  that  I  did  notice,  and  this  is  specifically  on  your 
comment  whether  he  recommended  that  a  Robinson-Patman  investiga- 
tion go  forward,  he  says  on  page  5  of  his  memorandum : 

I  would  agree  with  a  closing:  memo  if  we  were  talking  about  issuing  a  general 
order  against  ITT  merely  to  cease  and  desist  from  engaging  in  predatory  prac- 
tices or  attempts  to  monopolize. 

Now  I  draw  from  that  and  other  comments  in  here  that  he  basically 
was  talking  about  ii  section  5  case,  an  unfair  trade  practice  case,  and 
that  in  fact  what  ]\Ir.  Higgins  was  recommending. 

On  page  6,  he  goes  on : 

The  possible  list  of  remedies  based  on  a  monopolization  case  under  section  5 
which  is,  as  we  know,  exceedingly  broad.  If  violations  exist,  surely  adequate 
recommendations  can  be  found. 

"That  fits  in  with  his  description  of  the  OJd  Homestead  case  which 
was  a  section  1  case  in  addition  to  being  a  Robinson-Patman  case, 

Mr.  Maxeixt,  Going  on  to  June  5,  1972,  did  you  receive  a  memo  to 
the  Commission  Avliich  hnd  been  prepared  for  your  signature  by  Mr. 
Gai'vey  and  apT)roA'ed  by  Mr.  Hanscoin,  nnd  that  memo  reconmiended 
a  broad  scale  of  ITT  by  three  regional  officers  of  the  FTC  ? 
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Mr.  "Ward.  I  don't  remember  when  I  (rot  it.  It  says  undated,  and  yet 
it  says  June  3.  It  was  sent  forward  to  me  on  June  5,  so  I  assume  I  got 
it  some  time — that  memorandum  <?ame  in  shortly  before  ^iv.  Hanscom 
left  to  become  the  Chief  Hearing  Examiner. 

Mr.  Maxellt.  For  the  record,  the  memo  is  undated,  but  it  contains 
a  notation  "Forwarded  to  Ward  June  5."  That  is  why,  in  the  chronol- 
ogy, it  is  written  in  that  way  at  this  point. 

Mr.  "Ward.  That  may  be  accurate.  I  have  no  independent  recollection. 

Mr.  Manelli.  Would  it  be  accurate  to  say  that,  as  of  this  time  at 
least,  Ml'.  Dolan  and  Mr.  Egtm  were  both  junior  attorneys,  neither  of 
whom  had  had  any  significant  prior  experience  with  Robinson-Patman 
Act  cases  ? 

;Mr,  Ward.  I  don't  remember  what  their  experience  was  at  that  time. 
Botli  of  them  were  competent  attorneys,  both  had  been  active.  I  don't 
know  what  the  extent  of  tlieir  experience  at  that  point  in  time  had 
been. 

Mr.  IManelli.  What  about  Mr.  Hanscom  and  Mr.  Garvey?  Do  yon 
recall  whether  they  at  that  time  were  experienced  in  Kobinson-Patman 
matters  ? 

Mr.  Ward.  My  recollection  is  that  Bart  Garvey  has  had  as  much 
experience  in  Kobinson-Patman  matters  as  almost  any  of  the  attorneys 
at  the  Federal  Trade  Commission.  Now  whether  Dan  Hanscom  had 
had  specific  Robinson-Patman  experience  I  can't  recall,  but  his  gen- 
eral experience  and  his  knowledge  of  antitrust  law  was  exceptional. 

Air.  JNIaxelli.  On  January  24,  1073,  you  forwarded  your  recommen- 
dation in  this  matter  to  the  Commission  enclosing  or  transmitting 
various  other  staff  memorandums.  Is  that  date  correct? 

Mr.  Ward.  Well,  it  is  the  date  j'ou  have  down  there,  but  I  would  like 
to  make  one  clarification  of  the  description  you  give  of  that  memo- 
randum. That  is  a  staff  memorandum  to  me  from  Mr.  Garfield  who 
then  was  in  Mr.  Hanscom's  position  which  had  also  been  signed  by  the 
representatives  of  the  Bureau  of  Economics  which  made  a  recommen- 
dation which  I  approved.  In  a  very  loose  sense  I  suppose  it  can  be 
termed  my  memorandum,  but  in  fact  it  was  not.  I  did  not  write  it.  I 
merely  approved  it. 

Mr.  ]\f  AXELLi.  Could  you  comment  on  the  length  of  time  that  ensued 
between  June  of  19T2,  when  you  received  the  memo  to  the  Commission 
preparetl  for  your  signature  by  Mr.  Garvey,  and  January  24,  when  you 
actually  forwarded  the  case  to  the  Commission  ?  There  was  a  substantial 
time  ])eriod  that  ensued  there,  when  this  matter  was  being  considered 
by  you  apparently.  Would  you  comment  on  that?  Would  you  consider 
that  tijne  to  be  unusual  or  excessive  ? 

Mr.  Ward.  I  would  comment  on  it  this  way.  oMr.  Manelli.  The  memo- 
randum that  ]\Ir.  Garvey  wrote,  and  that  ]\Ir.  Planscom  approved, 
would  have  been  the  basis  for  discussion  among  us  and  with  the 
Evaluation  Committee,  that  is.  with  a  gr-oup  not  only  from  the  Bureau 
of  Competition  but  from  the  Bureau  of  Economics.  That  apparently 
did  not  take  place  until  after  ]Mr.  Hanscom  had  left  in  August. 

Now  I  suspect,  although  I  cannot  recall — I  remember  something 
about  a  memorandum  then  being  substituted  for  this  one.  I  may  he 
wrong  about  that.  ]\Iaybe  Mr.  Garvey  sent  one,  I  don't  have  that.  My 
recollection  is  that  there  was  another  memo  from  Mr.  Garvey  which 
then  came  forward  or  was  then  prepared.  It  went  to  the  Evaluation 
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Committee,  and  it  was  considered  at  length.  At  the  same  time  there  was 
work  i^oino:  forward  in  the  Bureau  of  Economics.  Let  me  see  if  I  can 
find  any  indication  of  when  that  work  was  going  on.  My  recollection  is 
that  they  were  stiidying  these  matters  as  well  and  that  there  was  a 
circulation  of  Mr.  Garvey's  memorandum,  his  recommendation,  and 
that  that  was  studied  by  the  group  and  then  commented  on,  and  there- 
after I  made  a  decision  and  we  forAvarded  it  on  to  the  Commission. 

]Mr.  Manelli.  It  would  not  then  be  accurate  to  state  that,  after  get- 
ting this  memo  on  June  5,  that  you  simply  held  it  for  8  months  ?  "V^liat 
you  are  saying  is  that  during  the  8  months 

Mr.  Ward.  It  would  not  be  accurate. 

Mr,  Manelli  [continuing].  During  the  8-month  period,  it  was  being 
circulated  or  evaluated  or  discussed  elsewhere  by  others  in  the 
(Commission  ? 

IMr.  Ward.  During  the  period  of  time  following  its  submission  to  me 

J  am  sure  it  was  withdrawn  since  Mr.  Ilanscom  left  the  Commission 

at  the  beginning  of  xlugust.  I  am  sure  that  something  else  was  prepared 

as  a  basis  for  the  discussion. 

-  Now  my  memory  may  be  in  error,  but  that  is  the  way  I  remember  it. 

Mr.  Manelli.  Do  you  have  any  recollection  of  ever  having  discussed 
this  matter;  that  is,  the  possibility  of  the  broad  scale  investigation  of 
ITT- Continental  ?  Did  you  discuss  that  with  anyone  outside  the  FTC  ? 
By  "at  that  time"'  I  mean  some  time  in  1972  or  early  1973  ? 

Mr.  Ward.  Can  you  be  more  specific,  IMr.  IManelli  ? 
.Mr.  Manelli.  Do  you  recall  having  had  occasion  to  discuss  it  with 
anyone  in  Government  outside  of  the  FTC?  And  by  discuss  "it"  I 
ip.ean  the  possibility  of  an  investigation  of  this  kind  being  recom- 
mended to  the  Commission. 

^  Mr.  Ward.  I  don't  recall.  It  is  conceivable  that  I  testified  or  some- 
thing like  that,  but  I  do  not  recall  discussing  the  possibility  of  this 
investigation  with  anyone  in  the  Government,  no. 
..  Mr.  Manelli.  When  you  sent  the  matter  forward  to  the  Commis- 
sion in  January  of  1973,  your  recommendation  was  to  close  the  case, 
was  it  not  ? 

^  Mr.  Ward.  My  recommendation  was  not  to  proceed  further  with  an 
investigation.  There  was  no  case  pending. 

]Mr.  Manelli.  All  right.  To  drop  the  investigation,  would  that  be 
more  accurate  ? 

Mr.  Ward.  That  is  correct. 

Mr.  Manelli.  And  this,  in  effect,  would  be  an  endorsement  of  the 
recommendation  of  Mr.  Garfield,  who  was  your  new  deputy  in  this 
case,  is  that  correct  ? 

:]Mr.  Ward.  That  is  correct. 

'IMr.  Manelli.  Did  you  instruct  Mr.  Garfield  how  to  write,  or  how 
tQ  submit,  his  recommendation  in  this  respect  for  your  approval  ? 

IMr.  Ward.  I  am  sure  we  discussed  it  because  we  had  discussed  the 
matter  thoroughly  with  the  Evaluation  Committee  which  would  have 
included  in  addition  to  Mr.  Garfield  and  IMr.  Garvey,  who  was  the 
Secretary — he  was  the  keeper  of  the  records  for  the  Evaluation  Com- 
mittee— ^that  would  have  included  Mike  Glassman  and  somebody  else 
from  the  Bureau  of  Economics,  occasionally  Dr.  Mann,  and  perhaps 
one  of  the  other  Assistant  Directors  of  the  JBureau. 
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I  am  sure  during  tlie  course  of  that  discussion  it  was  clear  what  my 
inclination  was.  I  don't  specifically  recall  telling  Mr.  Garfield  to  write 
it  one  way  or  the  other,  and  I  would  approve  it  only  in  that  fashion. 

Mr.  Manelli.  Do  you  recall  why  it  was  that  you  disagreed  with  the 
recommendations  of  Mr.  Higgins  and  Mr.  Garvey  and  Mr.  Hanscom 
on  this  matter  ? 

Mr.  Ward.  I  think  that  the  memorandum  that  was  sent  forward  in 
January  of  1973  was  a  pretty  good  summai-y  of  what  I  felt  were  the 
reasons  for  not  pursuing  the  investigation  further. 

Now  as  far  as  Mr.  Higgins'  memorandum  is  concerned,  let  me  gO 
back  and  comment  on  it  specifically. 

In  May  1971,  Mr.  Hanscom  and  I  began  to — well,  let  me  put  it  this 
way.  Mr!  Hanscom  and  I  planned  an  investigation  which  we  believed 
had  some  potential  for  resulting  in  a  complaint  and  allowing  the  Com- 
mission to  do  something  in  regard  to  bread. 

May  1971,  at  that  time  our  primary  concern  was  with  Durkee  Baking 
Co.  up  in  New  York  State.  It  was  our  intention  to  have  a  thorough 
investigation  of  the  Durkee  Bakery's  complaint,  particularly  in  light 
to  the  repeated  allegations  that  ITT's  conduct  there  was  very  preda- 
tory. There  is  some  commentary  on  the  Durkee  investigation  in  Mr. 
Doian  and  Mr.  Egans'  memorandum.  There  is  a  good  deal  of  other 
information  besides.  Mr.  Higgins,  who  was  in  charge  of  the  investiga- 
tion may  have  written  another  memorandum,  but  I  don't  find  it  in  the 
chronology,  and  I  really  don't  recall  ever  seeing  a  very  good  summary 
of  what  occurred  in  the  course  of  that  investigation. 

In  this  memorandum  that  I  do  have,  in  which  he  recommends  that 
we  go  forward,  there  is  very  little  summary  of  the  facts  that  have  been 
developed  in  that  Durkee  investigation  which  would  support  anj^  kind 
of  case  at  all.  Primarily  reliance  is  placed  upon  three  cases,  either  two 
or  three,  that  had  alread}^  been  tried  in  the  district  courts,  and  that 
related  to  matters  which  the  courts  had  resolved. 

In  other  words,  there  was  a  possibility  that  we  coidd  then  file  a 
complaint  which  did  nothing  more  than  repeat  the  allegations  of  the 
prior  treble  damage  complaints,  but  there  was  some  question  in  my 
mind  particularly  in  light  of  the  market  circumstances  that  then 
existed  in  those  markets  whether  that  was  really  a  significant  thing  for 
the  Federal  Trade  Commission  to  be  doing. 

I  found  after  reading  through  JNIr.  Higgins'  memo  that  we  were 
about  where  we  were  when  we  had  begun  the  investigation  involving 
Durkee.  Basically  we  bad  no  more  than  wo  had  had  for  some  time,  and 
there  were  many  other  things  that  the  Commission  had  to  do  that  had 
much  greater  promise  than  following  up  on  that  one. 

So  in  addition  to  the  reasons  given  to  the  Commission  in  the  Janu- 
ary 24  memo,  and  in  that  memo  we  generally  summarized  the  argu- 
ments for  and  against  continuing  the  investigation,  I  had  the  addi- 
tional feeling  that  the  factual  basis  for  really  recommending  an  addi- 
tional investigation  had  not  been  developed  in  over  a  year,  and  I  had 
no  reason  to  believe  that  it  could  be. 

Mv.  Manelli.  I  would  like  to  switch  over  now  to  some  questions  on 
the  Kroger  case. 

Mr.  Pickle.  Let  me  ask  counsel  first,  do  3-011  want  to  make  reference 
to  any  chronologic  on  the  Kroger  case  ? 

Mr.  IVIanelli.  The  Kroger  chronology,  yes. 


162 

Mr.  Pickle.  Do  you  have  a  copy  of  the  Kroger  chronology  ? 

Mr.  Ward.  Yes. 

Mr.  Manelli.  You  received  from  INIr.  Youngvrood  and  Mr,  Rosen 
the  enforcement  action  against  Kroger — you  had  received  tliat  by 
August  1972,  is  that  correct? 

Mr.  Ward.  That  is  what  the  chronology  indicates. 

Mr.  Manelli.  Do  you  recall  whether  that  is  right  or  not? 

Mr.  Ward.  I  don't  remember,  but  I  can't  remember  why  it  indicated 
that  that  was  the  appropriate  date. 

Mr.  Manelli.  In  any  event  the  memorandum  itself  is  48  pages  long, 
and  it  seems  to  have  represented  an  extensive  effort  on  the  part  of 
these  two  attorneys  as  well  as  a  number  of  other  of  t,he  staff.  Would 
you  agree  with  that  statement? 

Mr.  Ward.  It  did. 

Mr.  Manelli.  And  Judge  Barnes,  who  testified  last  week  before  tlie 
subcommittee,  also  agreed  with  the  recommendation  for  enforcement, 
as  he  testified ;  and  you  did  not,  is  that  correct  ? 

Mr.  Ward.  Tliat  is  correct. 

Mr.  Manelli.  Why  is  that  ? 

IMr.  Ward.  This  case  presented  a  close  question  in  terms  of  enforce- 
ment. It  would  have  been  by  everyone's  analysis  an  extremely  diffi- 
cult case  to  try.  As  you  read  through  the  staff's  analysis  there  are  many 
references  that  show  that  they  anticipated,  and  cortainly  Judge  Barnes 
and  I  anticipated,  extensive  litigation.  The  reasons  for  that  are  also 
indicated  by  some  of  the  other  material  in  the  chronology  and  in  the 
documents. 

In  the  first  ]Dlace  there  were  at  that  time  imresi^onded  to  subpenas 
which  had  been  issued  to  Kroger  and  wliich  ultimately  were  never 
responded  to.  A  good  deal  of  the  information  sought  was  in  my  opin- 
ion the  sort  of  information  that  we  should  have  had  before  we  made 
some  of  the  analysis  of  our  ability  to  prove  that  Kroger  knew  it  was 
getting  discounts  that  suppliers  were  not  giving  to  other  buvers. 
That  would  have  been  a  crucial  matter  of  proof  in  this  case.  In  all  the 
history  of  the  Federal  Trade  Commission  the  7uunber  of  successful 
2(f)  cases  that  have  been  brought  can  be  counted  on  the  fingers  of  one 
or  two  hands. 

There  have  been  very  few  successful  prosecutions,  they  have  been 
extremely  expensive,  and  this  rase  wouhl  have  been  no  different.  I  had 
severe  doubt  that  in  a  trial  without  response  to  that  subpena,  we  were 
going  t<)  find  it  very  easy  to  prove  that  Kroger  had  knowingly  violated 
the  law.  That  is  a  tough  case  to  make  out. 

Now  in  addition  to  that,  I  was  also  troubled  just  by  the  t^'pe  of  com- 
plaint that  we  were  jroing  to  be  making  against  Kroger  at  this  juncture 
and  I  think  this  is  illustrated — I  don't  want  to  repeat  all  of  the  argu- 
ments that  are  made  in  the  May  2.'^  analysis  but  a  good  many  of  these 
comments  reflect  what  my  state  of  mind  and  the  reasons  for  my  con- 
clusions wei-e  during  the  fall  when  I  was  studying  what  the  staff  recom- 
mendations had  been. 

At  this  time  also  we  had  recommended  to  the  Commission,  in  re- 
sponse to  some  complaints  that  we  had  jrotten,  that  we  should  take  a 
look  at  A.  &  P.  in  connection  with  the  WEO  program  (Where  Econ- 
omy Originates).  There  were  accounts  in  the  newspapers  that  A.  &  P. 
•was  losing  millions  of  dollars  each  quarter  in  supporting  a  discount 
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prooi'am  and  was  reall}^  ensrao-iii^  in  predatory  practices  that  affected, 
among  others,  its  competitors  like  Kroger. 

Krogers  profit  performance  at  tliis  time  didn't  give  any  indication 
that  it  was  putting  vast  sums  of  preferential  discounts  into  the  bank. 
As  a  matter  of  fact,  m}^  recollection  is^ — and  I  may  be  wrong  about 
this — ^tliat  they  have  been  losing  money  fairly  steadily. 

In  addition  to  that,  we  had  a  fairly  good  case  against  Kroger  under 
tlie  Eobinson-Patman  Act,  2(d)  and  2(f )  ;  if  we  got  into  a  long  drawn 
out  trial  I  felt  that  the  chances  were  that  we  would  lose  the  immediate 
impact  of  moving  against  those  circumstances  which  had  occurred  a 
long  time  before. 

So  the  reasons  that  are  given  in  the  INIay  23,  1973,  memorandum  in- 
fluenced my  judgment  about  the  difficulty  I  knew  we  would  have  in 
supporting  that  kind  of  a  case  against  Kroger.  Another  problem  I  had 
was,  just  as  a  matter  of  public  policy,  whether  the  Commission  should 
try  to  force  Kroger,  as  the  stall'  memorandum  outlined,  to  be  in  a  posi- 
tion where  they  could  hardly  bargain  for  discounts  on  the  items  they 
bought.  All  that  troubled  me  sufficiently  so  that  I  was  not  enthusiastic 
about  the  case. 

In  light  of  the  tremendous  amount  of  time  that  I  envisaged  a  trial 
of  this  case  would  take.  I  preferred  at  the  very  least  to  discuss  settle- 
ment with  counsel  for  the  respondent.  And  it  was  on  that  basis,  I  be- 
lieve my  reaction  and  my  suggestion,  that  we  contacted  counsel  for 
Kroger  and  suggested  that  he  come  in  and  discuss  the  investigation 
and  the  prospect  of  the  litigation  or  settlement. 

Mr.  ]NIaxelli.  You  say  ''We  contacted  counsel  from  Kroger."  Was 
that  you  personally,  or  were  there  others  involved  in  this  initial 
action  ? 

Mr.  Ward.  I  don't  recall  wlio  contacted  counsel  for  Kroger. 

Mr.  Manelli,  I  would  like  to  ask  you  a  question  about  a  statement 
contained  in  a  memorandum  from  Commissioner  Mary  Gardiner 
Jones  dated  July  10, 1973. 

I  also  would  iilve  to  ask  the  chairman  if  we  could  include  this  in  the 
record  at  this  point. 

Mr.  Pickle.  Without  objection,  it  will  be  included  in  the  record. 

Mr.  Maxeelt.  The  part  of  the  memo  I  want  to  call  to  your  attention 
is  the  second  paragraph,  which  leads  as  follows,  speaking  of  the 
Kroger  case : 

Originally,  litigating  staff  had  recommended  a  broad  across-the-board  Section  5 
complaint  against  Kroger  involving  a  series  of  different  types  of  illegally  induced 
discriminatory  payments.  However.  Director  Alan  Ward  refused  to  send  the 
recommendation  forward  and  on  his  own  initiative  directed  staff  to  negotiate  a 
limited  2.1-i  consent  order. 

Could  you  coniment  on  the  accuracy  of  tliat  summary  insofar  as  it 
states  that  on  your  own  initiative  you  directed  the  staff  to  negotiate 
this  consent  order? 

jNIr.  Ward.  I  have  not  seen  that  memorandum,  INIr.  Manelli,  and  I 
would  like  to  see  it  in  addition  to  commenting  on  that  paragraph,  if  I 
might. 

[Document  harided  to  ]Mr.  Ward.] 

Mr.  Maxelli.  I  read  the  second  paragraph. 

INIr.  Ward.  Let  me  resjiond  to  your  question  this  way.  I  don't  recall 
directing  the  staff  to  negotiate  a  limited  2.14  consent  order.  I  think 
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what  I  asked  the  staff  to  do  and  we  agreed  to  do  was  to  call  counsel  for 
Krof^er  in  to  discuss  the  investijjation.  That  by  the  way  is  not  an  un- 
usual procedure  at  all,  it  was  followed  fairly  uniformly  in  the  Bureau 
of  Competition.  It  was  followed,  I  think,  fairly  uniformly  in  the 
Bureau  of  Consumer  Protection  to  call  in  coimsel  for  the  respondent 
before  complaint  was  issued.  There  are  a  number  of  reasons  for  it,  but 
I  don't  need  to  ffo  into  that. 

I  think  that  is  what  I  suggested,  and,  of  course,  it  was  on  my  own 
initiative.  That  is  the  responsibility  of  the  Bureau  Director. 

Now  as  far  as  refusing  to  send  the  recommendation  forward,  I  don't 
remember  ever  refusing  to  send  the  recommendation  forward.  In  fact, 
when  the  matter  went  forward  it  is  my  personal  recollection  that  it 
was  my  decision  to  send  the  original  staff  memorandum  forward  so 
that  the  Commission  would  be  aware  of  the  entire  scope  of  the  investi- 
gation and  be  able  to  evaluate  tlie  recommendation  that  was  being 
made  against  the  background  of  the  entire  investigation. 

I  might  also  add  that  Mary  Jones  did  not  discuss  this  memorandum 
with  mo  before  she  wrote  it.  1  had  left  the  Bureau  of  Competition  and 
the  Federal  Trade  Commission  before  this  matter  came  before  the 
Commission. 

Mr.  Manelli.  You  had  this  46  page  memorandum  from  some  time 
in  August  until  November  1972.  Do  you  recall  just  what  actions  you 
were  taking  during  those  3  or  4  months  I  guess  they  were?  Were  you 
simply  reviewing  the  memo  and  considering  your  position  ? 

Mr.  Ward.  I  am  sure  there  were  other  things  going  forward  on  this 
case.  Obviously  the  staff'  was  working  on  the  motion  to  quash.  And,  of 
course,  there  were  many  other  things  going  on  at  the  Commission  at 
this  time  as  well.  I  mean  Kroger  was  not  the  only  recommendation  on 
my  desk.  But  I  don't  recall  any  reasons  other  than  tliat.  Whenever  I 
got  the  memorandum  it  was  reviewed,  I  believe,  by  an  assistant  of 
mine :  it  probably  was  sent  in,  he  and  I  discussed  it.  I  may  have  dis- 
cussed it  with  Ernest  Barnes,  and  at  some  time  during  that  time  a 
conference  with  Kroger  counsel  was  arranged. 

Mr.  Manellt.  Was  arranged  ?  Did  you  say  it  was  arranged  during 
this  time? 

Mr.  Ward.  Obviously  it  was.  As  I  read  the  chronology,  Kroger 
counsel  met  with  us  on  November  29,  so  that  at  some  time  during  the 
period  of 

Mr.  Manellt.  Had  you  yourself  had  any  discussions  with  I\Ir.  Dia- 
mond during  the  time  between  August  and  November  of  1972  when 
you  had  this  m.emo  on  your  desk,  or  you  were  considering  it  ? 

]Mr.  Ward.  I  don't  recall  any. 

Mr.  Manellt.  Noting  that  we  had  testimony  last  week  that  there 
was  a  considerable  amount  of  staff  time  and  effort  in  developing  this 
Kroger  case — and  the  testimony  was  perhaps  5,000  hours — would  it  be 
accurate  to  infer  that  you  yourself  would  have  kept  fairly  well  abreast 
of  the  investigation  as  it  proceeded,  at  least  on  a  periodic  basis  ? 

Mr.  Ward.  I  tried  to. 

INIr.  Manellt.  It  would  have  been  considered  a  major  investigation, 
at  the  FTC,  would  it  not? 

Mr.  Ward.  It  was. 
^  Mr.  Manellt.  And  you  followed  the  case,  or  you  followed  the  inves- 
tigation closely  enough  as  Director  to  satisfy  yourself  that  the  Com- 
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mission's  resources  were  beinc:  used  judiciously,  would  that  be  correct? 

I^Ir.  Ward.  I  tried  to  assure  myself  of  that. 

IVIr.  Manellt.  Do  you  have  any  explanation  as  to  why  then  when  the 
final  46  pa2;e  memo  came  in,  you  then  concluded  that  the  investic^-ation 
liad  not  generated  sufficient  information  to  justify  following  the  staff's 
recommendation?  By  way  of  explanation,  I  thought  that  what  you 
said  a  few  minutes  ago  was  that  you  found  the  facts  that  had  been 
elicited  were  not  sufficient  for  you  to  think  you  could  follow  the  staff's 
recommendation  and  that  for  that  reason  you  initiated  the  consent 
procedui'e. 

"WHiy  is  it  that  the  investigation  was  deficient  if  you  were  in  fact 
monitoring  it  or  keeping  current  with  its  development;  especially  in 
view  of  the  5,000  hours  of  effort  and  the  travel  and  so  forth  that  was 
expended  in  this  ? 

Mr.  Ward.  Well.  I  would  not  say  that  the  investigation  had  been 
deficient.  I  think  Youngwood  and  Rosen  did  a  competent  job  within 
their  ability  to  do  so.  At  that  time  the  ability  that  the  Commission 
had  to  require  under  process  the  submission  of  documents,  or  the  abil- 
ity of  the  Commission  to  gain  access  to  Kroger's  records  was  a  limited 
one  and  the  issuance  of  the  subpena  in  this  situation  rather  clearly 
shows  this. 

A  subpena  was  issued  in  this  case  on  the  basis  of  a  recommendation 
which  the  Bureau  of  Competition  made  at  the  end  of  March  1972, 
which  had  to  be  prepared  and  justified  to  the  Commission.  The  Com- 
mission approved  a  resolution  allowing  the  Bureau  to  issue  process  in 
April  1972.  The  subpena  was  issued  in  June.  There  was  a  motion  to 
quash  filed  in  June.  The  decision  of  the  Commission  was  rendered  in 
October  of  1972. 

So  you  have  a  several  m.onth  period  of  time  before  the  Commission 
had  even  decided  whether  the  subpena  Avould  be  enforced. 

In  November,  Kroger  declined  to  comply  with  the  subpena,  which 
meant  that  under  the  procedure  that  then  applied  the  Commission 
would  have  to  get  the  Justice  Department  to  enforce  its  subpena  in 
court.  Now  this  is  one  of  the  thmgs  that  troubled  me  during  the  course 
of  the  investigation. 

One  reason  why  both  Ernest  Barnes  and  I  kept  as  close  track  of  the 
investigation  as  we  did  was  to  try  to  make  sure  that  the  investigation 
produced  evidence  that  we  could  use  to  prove  a  violation  if  it  appeared 
that  one  had  ]3een  committed. 

Now  in  this  situation  it  was  pretty  clear  that  we  were  going  to  have 
to  try  this  case  on  the  basis  of  what  the  investigation  had  turned  up, 
which  was  the  information  which  Kroger  had  made  available  volun- 
tarily. Now  I  don't  suppose,  and  I  don't  cast  any  aspersions  on  Kroger 
or  their  cooperation  during  the  course  of  the  investigation,  but  that  is 
not  the  best  sort  of  evidence  upon  which  to  base  a  prosecution. 

At  the  conclusion  of  the  investigation,  at  the  time  the  memorandum 
was  written,  I  was  not  satisfied.  I  had  to  make  my  analysis  based  upon 
the  recommendation  that  the  staff  made  to  me,  and  it  seemed  to  me  at 
that  point  that  the  sort  of  investigation  that  had  been  conducted  meant 
that  we  would  have  a  tough  time  winning  this  case  at  trial. 

The  whole  purpose  of  the  case — let  me  refresh  your  recollection  as 
to  what  Youngwood,  Rosen,  and  Barnes  all  testified  to — was  an  effort 
to  get  an  effective  Robinson-Patman  order.  My  feeling  then  was  and 
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still  is  that  the  sort  of  order  that  the  staff  outlined  upon  page  40  of  the 
draft  memorandum  that  was  sent  to  me  would  not  liave  been  sustained 
on  the  basis  of  a  case  based  on  liglit  bulbs,  ])otato  chips,  doe;  food,  and 
whatever  the  other  item  was.  It  just  was  not  the  sort  of  investigation, 
it  was  not  the  sort  of  result,  it  was  not  the  sort  of  allegation  that  was 
going  to  get  an  order  which  would,  in  the  language  of  tlie  recommenda- 
tion to  me,  "])rohibit  Kroger  from  receiving  (for  a  period  of  5  years) 
any  price  dift'erential,  allowance,  free  goods  and  so  forth  from  any  sup- 
plier, unless  such  supplier  first  informs  Kroger  in  writing  that  the 
identical  ofTer  has  been  made  available  to  all  competitors  of  all  Kroger 
stores,  .  .  ." 

Now  that  is  a  pretty  draconian  type  of  relief.  I  had  a  little  trouble 
with  that  idea  just  as  a  matter  of  philosophy,  whether  we  wanted  to 
get  that  much  involved  in  Kroger's  affairs.  The  Commission  has  never 
been  conceived  of  as  a  regulatory  body. 

And  as  the  Commission  was  then  proceeding,  what  the  Commission 
was  really  concerned  about  were  things  in  the  food  industry  that  kept 
prices  high,  not  things  which  would  allow  them  to  be  discounted,  and 
lead  to  lower  prices. 

In  addition  to  that,  the  Bureau  of  Economics  had  come  out  with  a 
memorandum  which  the  Commission  published  at  or  about  this  time, 
perliaps  earlier  or  a  little  later,  that  made  quite  a  good  deal  of  the  fact 
that  the  outstanding  example  of  the  success  of  the  Federal  Trade  Com- 
mission's oi'ders  in  the  merger  ai'ca  in  the  grocery  chain  field,  was  that 
tlie  stores  had  been  forced  to  discount,  and  that,  of  course,  is  the 
reason  that  the  Commission  refused  to  even  take  a  look  at  the  A.  &  P. 
WEO  matter. 

In  other  words,  it  just  was  not  the  time,  it  seemed  to  me,  for  the 
Bureau  of  Competition  to  take  on  an  extremely  tough  case  in  pursuit 
of  an  order  which  I  then  believed  was  of  dubious  A'alidity,  and  I  would 
have  trouble sup]:)orting.  at  a  time  vlien  the  Commission's  real  purpose 
should  have  been  fulfilled  by  ti'ving  to  encourage  price  competition  in 
the  grocery  field.  Those  were  among  the  reasons  thar  I  stated  in  my 
memorandum  why  I  didn't  go  along  with  this  at  the  time  the  recom- 
mendations were  made  to  me. 

I  might  also  say  it  was  not  a  situation  where  I  turned  this  down  and 
refused  to  send  it  forward  in  August  or  when  I  got  it  in  1972.  What  I 
did  was  study  it. 

We  called  counsel  for  Kroger  in  to  see  what  I  could  learn  about  how 
he  thought  he  was  troing  to  defend  his  case  and  also  find  out  whetlier 
there  was  a  possibility  for  settling  it.  Tliis  resulted  in  the  order  we  got, 
which  I  might  say  the  staff,  and  I  would  also  recall  that  Gordon 
Younirwood  on  the  staff,  recommended  to  me.  I  didn't  make  this  recom- 
mendation without  staff'  support.  The  staff  recommended  the  settle- 
ment to  me  after  the  discussion  with  the  counsel  for  Kroger. 

Mr.  Maxellt.  Well,  just  to  clear  up  tlie  record  on  that  point,  they 
indicated,  I  thought,  to  the  subcommittee  last  week  that  they  were  very 
unliappy  with  the  order:  that  thev  felt  that  tliey  were  negotiating 
under  certain  directives  or  constraints  that  vou  had  placed  on  them. 
Mr,  Youncrwood  said  that  he  even  considered  resigning  from  the  Com- 
mission after  he  saw  what  the  final  outcome  of  this  ca-^e  Avas. 

Mr,  Waku,  I  very  much  regret  that  Mr,  Yoimgwood  never  expressed 
that  opinion  to  me. 
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ISIr.  Younowood  also  stated  sometliinj;  that  I  don't  remember  inde- 
pendently. I  am  not  sui'in'ised,  but  Youngwood  said  to  the  conimmittee 
that  I  offered  to  send  tlie  whole  thino-  forward  at  some  time  before,  I 
think  in  the  winter  of  197'2-78.  Xow  I  don't  remember  doin^  that.  It 
is  not  be^'Ond  the  realm  of  possibility.  Not  to  do  so  was  his  independent 
decision,  not  infiuenced  by  me.  1  think  he  made  that  fairly  clear.  I 
would  certainly  support  that. 

It  was  his  independent  decision,  he  and  Rafe  Cloe,  to  make  a  recom- 
mendation to  accept  that  2.14  order.  That  is  what  they  recommended 
to  me.  and  I  approved  it. 

Now  neither  Youngwood  nor  Rosen  came  in  to  me  and  said  this  is 
so  bad  that  we  are  thinking:  about  resigning.  I  might  say  Youngwood 
himself  the  other  day  testified  that  when  he  talked  to  Commissioner 
Jones  he  didn't  tell  her  that  eitlier.  I  can  understand  that,  but  it  was 
certainly  not  something  that  I  forced  upon  Mr.  Youngwood,  Mr. 
Rosen,  or  anybody  else. 

Mr.  Manellt.  Did  you  advise  the  staff  in  November  1972,  approxi- 
mately— sometime  during  the  month — to  get  in  touch  with  Mr. 
Diamond  of  Arnold  &  Porter,  and  that  he  was  to  be  invited  to  discuss 
the  settlement  of  tliis  case? 

Mr.  Ward.  I  don't  recall  what  I  told  the  staff  or  when  I  told  tho 
staff  but  it  is  my  recollection  that  I  decided  that  we  should  discuss 
both  the  investigation  and  the  possibility  of  settlement  with  Mr. 
Diamond,  Kroger's  counsel. 

Mr.  ]\LvxELLi.  Had  you  already  had  any  private  conversations  with 
Mr,  Diamond  about  this  case  ? 

Mr.  Ward.  Well,  you  have  asked  me  that  before.  I  don't  remember 
any.  I  mean  is  there  any  reason  for 

iVIr.  Manelli.  You  state  '"We  called  counsel  in  for  Kroger".  I  am 
not  quoting  you  exactly,  I  don't  suppose,  but  you  said  something  just 
a  minute  ago  about  ''We  called  in  counsel  for  Kroner  to  see  how  thev 
would  defend  the  case  and  talk  about  it",  or  words  of  that  miport.  I 
just  wondered  if  that  meant  a  discussion  between  you  and  he  on  this, 
or  was  it  a  staff  participation,  or  how  Avas  this  arranged? 

Mr.  Ward,  "\^^lat  I  was  giving  then,  if  I  recall  my  answer,  was  the 
reason  I  liked  to  discuss  these  things  with  counsel  for  respondent.  I 
frequently  learn  something  about  my  own  case.  It  would  be  very 
unusual  for  me  to  decide  to  recommend  to  the  Commission  that  we 
get  involved  in  litigation  without  having  first  at  least  discussed  the 
matter  with  counsel  for  the  I'espondent.  There  is  nothing  unusual 
about  that,  and  normally  it  is  a  fairly  sensible  procedure.  If  Govern- 
ment counsel  didn't  do  that,  it  seems  to  me,  they  would  be  subject  to 
considerable  criticism. 

Mr.  Manellt.  I  would  like  to  switch  over  for  a  minute  to  the  ques- 
tion of  your  removing  yourself  from  a  number  of  cases  at  the  FTC. 

Mr.  Pickle.  Before  you  switch  to  that  point,  Counsel,  I  wanted  to 
ask  Mr.  Ward  a  question. 

It  was  your  recommendation  not  to  proceed  with  this  case,  that  you 
did  not  think  that  you  could  make  your  case  under  the  Robinson- 
Pat  man  Act  ? 

Mr.  Ward.  Mr.  Pickle.  I  won't  say  that  I  had  determined  we  could 
not  make  a  case  on  the  Robinson-Patman  case.  I  think  we  probably 
could  have.  It  would  have  been  a  very  tough  case.  We  had  a  really 
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enormous  burden  of  proof  to  show  that  Kroger  knew  what  its  com- 
petitors were  getting  as  discounts.  That  is  one  of  the  elements  of  proof 
under  this  j^art  of  the  act. 

Now  I  am  not  sure  that  we  could  not  have  made  a  case  particularly 
since  we  had  a  number  of  products.  What  I  was  concerned  about  was 
undertaking  a  major  effort  like  that  with  the  sizable  devotion  of  Com- 
mission resouces  to  a  trial,  to  further  discover}^  I  mean  we  are  talking 
about  years  of  litigation  in  this  case  in  the  face  of  limited  prospects  of 
relief,  and  the  possibility  we  could  lose  entirely. 

Mr.  Pickle.  Mr.  Ward,  that  is  true,  but  is  it  not  a  fact  that  you  have 
operated  this  way  for  years?  It  is  always  a  risk  of  time  and'talent  if 
you  bring  a  suit.  On  what  basis  do  you  decide  not  to  do  it?  Is  it  on  the 
basis  tluit  it  is  just  not  worth  it,  or  it  would  take  too  much  of  your 
time  ? 

Mr.  "Ward.  No. 

Mr,  Pickle.  "Wlio  makes  the  decision  on  that  point  policy  wise?  What 
right  Iiave  you  got  to  decide  that  we  should  not  proceed  on  this  case 
just  because  it  might  cost  too  much  and  take  too  much  time  ? 
;.    Mr.  Ward.  I  didn't  have  the  right,  and  I  never  attempted  to  seize  it. 

Mr.  Pickle.  But  you  just  said  that  was  your  view. 

Mr.  Ward.  I  always  made  a  recom.mendation  to  the  Commission  as 
to  what  we  should  do. 

]^Ir,  Pickle.  That  was  your  feeling  then.  "WTiether  you  made  that 
decision,  it  was  your  feeling  and  your  recommendation  not  to  proceed 
because  it  cost  too  much  or  there  was  too  much  talent  involved  or  too 
mucli  time  committed  ? 

Mr.  Ward.  No. 

Mr.  Pickle.  That  is  just  what  you  told  me  then  was  it  not  ? 

Mr.  Ward.  It  was  imperfect  communication  on  my  part.  I  used  the 
same  criteria  for  every  case  whether  it  was  a  merger  case,  whether  it 
was  a  Robinson-Patman  case,  or  a  section  .5  case.  I  tried  to  analyze  the 
case  from  a  legal  and  factual  standpoint.  Would  we  win  it?  Would  we 
be  using  the  Commission's  scarce  resources  wisely  if  we  did  do  it?  I 
did  not  make  that  decision  on  my  own  whim;  I  had  the  Bureau  of 
Competition  staff.  I  tried  to  rely  upon  them  all. 

Mr.  Pickle.  If  it  was  your  opinion,  and  it  was  the  opinion  of  the 
Bureau  of  Economics,  and  thus  then  the  opinion  of  the  Bureau  of 
Competition,  and  because  you  did  not  think  the  Commission  wanted 
to  proceed  with  it,  then  is  it  not  a  fact  that  we  must  conclude  that  the 
FTC  didn't  want  to  fool  with  or  did  not  want  to  pursue  Robinson- 
Patman  cases? 

Mr.  Ward.  No.  We  brought  other  Ro]:)inson-Patman  cases. 

Mr._  Pickle.  The  testimony  we  have  had  in  this  hearing  shows  that 
there  is  an  absohite  minimum  would  you  not  say  ? 

j\Ir.  Ward.  I  would  not  say  they  are  an  absolute  minimum. 

Mr.  Pickle.  Less  than  a  dozen  cases.  I  think  eight  cases  in  1973, 
whatever  the  number  is.  Would  you  say  that  is  minimal  ? 

Mr.  Ward.  It  depends.  I  am  sure  there  were  fewer  monopoly  cases 
than  that.  It  depends  on  how  many  investigations  have  come  to  a  point 
where  there  is  something  to  be  recommended. 

Mr.  Pickle.  Well,  somebody  has  to  decide  if  you  keep  cases  of  this 
kind  to  a  minimum  that  it  is  not  worth  it  either  at  the  staff  level  or  the 
-Commission  or  both,  or  else  the  suits  would  have  been  pursued,  would 
they  not  ? 
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]Mr.  "Ward.  Well,  I  don't  think  so,  Mr.  Pickle,  Let  me  try  to  explain 
that. 

Mr.  Pickle.  I  wish  you  would. 

Mr.  "Ward.  Tlie  confusion  at  the  Commission  with  recrard  to  Robin- 
son-Patman  enforcement  began  before  I  got  there.  The  Solicitor  Gen- 
eral for  example,  would  not  even  take  some  appeals  in  Robinson- 
Pa  tm  an  cases.  Everybody  from  the  scholars  in  the  law  scliools  to  the^ 
members  of  the  private  bar  to  people  \vithin  the  Commission  itself, 
Commissioners  on  tlie  Federal  Trade  Commission,  had  been  criticizing 
the  Federal  Trade  Commission  for  literally  10  or  15  years  about  the 
way  they  were  enforcing  Robinson-Patman.  Ernest  Barnes  sat  here 
and  told  this  com.mittee  that  the  tremendous  statistics  of  the  1960's 
were  because  of  ill -conceived  cases. 

"V^Hien  I  got  there  there  was  anotlier  problem — that  is,  these  cases 
cost  so  much  money.  Congress  had  given  the  responsibility  to  the  Com- 
mission to  enforce  just  a  tremendons  nmnber  of  acts,  and  the  amount 
of  money  that  was  available  to  me  for  all  of  the  antitrust  enforcement 
for  all  the  section  5,  Robinson-Patman,  and  merger  cases  was  a  limited 
amount  of  money.  It  was  not  a  question  of  saying  I  am  not  going  to 
enforce  the  Robinson-Patman  Act.  It  was  a  fjuestion  of  choosing  which 
cases  that  were  developed  that  we  could  bring. 

Mr.  Ptckle.  As  a  result  j'ou  chose  no  cases. 

jNIr.  "Ward.  No,  no.  I  demur  to  that. 

Mr.  Ptckle.  Eight  is  no  cases. 

]Mr.  "Ward.  You  could  not 

Mr.  Pickle.  In  a  comparative  sense. 

]Mr.  Ward.  "Well.  ei,<Tht  was — let  me  put  it  in  this  context.  We  dis- , 
cussed  this  with  the  Commission.  How  much  of  our  resources  sliould 
be  devoted  to  Robinson-Patman  matters.  I  made  a  recommendation 
to  the  Commission,  and  I  made  a  recommendation  as  to  what  our 
Robinson-PatjTian  enforcement  program  should  be.  I  made  a  recom- 
mendation that  we  streno-then  the  field  office  abilitv  to  deal  with  the 
Robinson-Patman  enforcement. 

Now  all  of  those  recommendations  were  pending,  were  made,  and 
they  were  pending  when  I  left.  I  can't  remember  what  percentage  I 
suggested,  but  the  Comjuission  Icnew  exactly  what  percentage  of  the 
Brireau  of  Competition  resources  was  being  used  for  Robinson-Pat- 
man enforcement. 

"We  had  the  tremendous  problems  in  energy.  "We  had  tremendous 
problems  in  drugs.  "We  had  m,erger  cases  involving  some  of  the  biggest 
companies  in  the  United  States.  "We  had  a  commitment  to  litigation. 
There  were  50  cases,  or  something  like  that,  in  litigation.  "We  had  a 
limited  staff. 

One  of  the  reasons  that  I  didn't  think  of  when  I  was  asked  why  did 
it  take  so  long  for  this  to  be  done,  one  of  the  reasons  was  that  the 
lawyers  were  extremely  busy.  I  mean  these  lawyers  were  not  sitting 
around  doing  nothing. 

Mr.  Pickle.  Your  investigation  was  proceeding.  Now  you  are  using 
your  personnel  there  either  to  attempt  to  bring  or  make  a  case  under 
the  Robinson-Patman  Act,  or  you  would  use  the  personnel  to  try  to 
continue  the  investigation  and  the  structure  approach.  Now  if  you 
chose  to  go  the  structure  route,  then  you  just  are  ignoring  the  Robin- 
son-Patman possibilities.  You  make  that  choice,  either  the  staff  or  tho 
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Commission  or  both.  Isn't  it  a  fact  on  the  face  of  things  that  yon  clearly 
over  the  last  few  years,  or  at  least  when  yon  were  there,  have 
abandoned  seeking  the  processing  of  Eobinson-Patman,  and  it  shows 
the  strncture  cases  ? 

Mr.  Ward.  I  really  don't  think  that 

INIr.  Pickle.  I  think  the  facts  will  show  jnst  the  opposite  of  that, 
Mr.  Ward.  I  don't  want  to  hold  up  Counsel,  1  want  to  finish  this.  I  do 
want  to  ask  one  other  question. 

Did  I  understand  you  to  say  a  few  minutes  ago  tliat  one  reason  you 
didn't  recommend  the  Robinson-Patman  was  that  you  didn't  see  that 
it  would  serve  any  useful  purpose  because  the  case  might  not  have 
been  a  good  one,  or  a  firm  one,  and  besides  all  it  would  do  would  be  to 
create  a  lesser  pricing,  that  Robinson-Patman  in  etfect  if  it  was  preda- 
tory pricing  would  cause  for  lower  pricing,  and  that  is  what  the  con- 
sumer should  have  and,  therefore,  you  were  willing  to  let  these  alleged 
violations  continue  ? 

Mr.  Ward.  No,  I  don't  think  I  said  that,  and  I  would  hope  not  to 
have  given  that  impression.  Predatory  pricing  was  not  something  that 
was  involved  in  the  Kroger  case.  There  was  no  indication  of  predatory 
pricing  in  the  Kroger  case. 

In  the  baking  matter,  predatory  pricing  allegations  existed,  but 
indeed  the  Old  Homestead  matter  Avhich  was  the  basis  for  most  of 
those  allegations  was  not  a  Robinson-Patman  Act  case  solely.  I  was 
l-eminded  by  reading  Mr.  Higgins'  memorandum  over  the  weekend 
that  what  he  was  recommending  apparently  was  not  a  straight 
Robinson-Patman  investigation,  but  was  for  both  a  section  5  and.  a 
section  2(a)  investigation. 

•  In  other  words,  I  would  never  at  the  beginning  of  an  investigation 
tell  the  staff,  "Look,  we  are  going  to  go  structure  on  this,  or  we  are 
going  to  go  Robinson-Patman."  I  tried  to  wait  for  the  facts  and  see 
which  way  the  facts  led  us.  If  it  was  a  predatory  pricing  case,  in  many 
instances  I  would  rather  have  the  section  2(a)  approach. 

Now  there  were  many  situations,  and  the  beer  investigation  which 
you  have  indicated  some  interest  in  is  one  that  illustrated  these  points 
pretty  well.  There  were  many  others,  and  I  think  that  the  context  is 
important.  I  don't  want  to  get  into  a  discussion  of  a  whole  lot  of 
extraneous  cases  but  one  of  the  reasons  we  did  go  the  way  we  did  in 
the  oil  matter  was  because  the  Commission  for  15  years  had  been  suing 
the  oil  companies  for  price  discrimination.  I  think  even  the  Com- 
missioners and  certainly  the  staif  had  felt  that  it  had  been,  all  things 
considered,  a  tremendous  waste  of  time  and  ell'oit,  and  the  Commission 
itself  in  one  fell  swoop  in  1967  dismissed  every  Robinson-Patman  case 
that  they  had  on  the  books  against  the  oil  companies. 

I  didn't  come  in  there  with  some  kind  of  preconceived  mandate  that 
I  was  not  going  to  enforce  the  Robinson-Patman  Act.  I  came  in  there 
seeking  to  find  good,  solid  Robinson-Patman  cases  to  bring. 

In  the  Kroger  case,  for  the  reasons  I  have  tried,  albeit  perhaps 
inadequately,  to  outline,  I  didn't  think  that  we  had  a  good,  viable 
Robinson-Patman  case  on  the  broad  conception  that  the  staff  recom- 
mended. I  will  point  out  we  got  a  Robinson-Patman  case  out  of  tliat, 
and' an  order  that  may  be  very  effective,  the  staff'  thought  it  was  going 
to'be  effective,  in  cutting  out  a  particularly  bad  form  of  competition. 
;,  Now  I  would  say,  all  things  considered,  maybe  we  devoted  too  many 
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resources  to  the  Kroger  investigation,  but  we  didn't  come  out  of  it 
emptyhanded,  and  we  didn't  come  out  of  it  with  the  result  we  did  be- 
cause I  insisted  that  that  is  the  wa}^  we  would  go.  That  was  the  stall 
recommendation  to  me  that  I  approved. 

Mr.  PicKLK.  I  asked  the  question  because  I  wanted  the  record  to 
properly  reflect  what  you  had  said  earlier.  I  still  think  that  it  would 
be  interesting  to  see  what  statement  vou  made  because  it  seemed  to  me 
that  he  indicated  that  the  facts  that  might  be  taking  place  where  a 
Robinson-Patman  case  might  apply  not  be  objectionable  after  all  be- 
cause if  it  had  taken  i)lace  tlie  net  of  it  would  be  to  be  having  lesser 
prices  in  the  market,  and  that  would  be  to  have  the  advantage  of  the 
consumer  and,  therefore,  it  would  bring  a  suit  under  the  Robinson- 
Pat  man  Act. 

Mr.  "Ward.  But  meeting  competitive  bids  is  a  specific  defense  to  the 
Robinson-Patman  Act. 

In  other  words,  if  the  price  discrimination  results  from  meeting 
lawful  competition,  there  is  notliing  in  the  world  wrong  with  that  kind 
of  price  discrimination.  That  has  always  been  the  great  difficulty, 
telling  the  difl'erence  between  an  unlawful  price  discrimination  and  a 
legitimate  price  discrimination  to  meet  com])etition. 

Mr.  Pickle.  You  don't  bring  action  then.  It  is  not  resolved,  it  just 
floats. 

]Mr.  Ward.  But  the  prosecutor  has  got  to  have  the  good  sense  to  de- 
termine before  he  brings  the  full  weiglit  of  a  Government  suit  to  bear 
on  a  company  that  he  can  prove  that  it  has  violated  the  act.  And 
indeed  it  is  our — let  me  make  this  clear — on(>  of  the  troubles  with  the 
Robinson-Patman  Act  enforcement  has  been  that  we  have  to  prac- 
tically negative  the  possibility',  in  proving  a  case,  that  there  was  a 
meeting  competition  defense  available  under  the  circumstances. 

Mr.  Pickle.  Counsel,  you  may  continue.  I  want  to  get  on. 

Mr.  Maxellt.  Just  on  that  one  point  before  I  switch  subjects,  you 
have  mentioned  several  times  that  you  followed  the  staff  recommenda- 
tion. But  I  think  the  clear  thrust  of  tlie  stafl"s  testimony  last  week  was 
that  they  were  making  the  best  of  a  bad  bargain.  Their  recommenda- 
tion was  in  this  46  page  memorandum.  And  it  was — -I  am  paraphrasing 
what  I  think  was  their  testimony— only  after  being  directed  to  negoti- 
ate a  consent  did  tiiey  in  a  sense  make  the  best  of  a  bad  bargain,  and 
recommend  that  this  was  the  best  they  could  do  under  those  conditions. 

Mr.  Ward.  Your  recollection  of  their  testimony  differs  from  mine 
because  I  am  just  as  certain  as  I  am  sitting  here  that  ]Mr.  Youngwood 
said  that  at  some  point  in  time  I  offered  to  send  the  entire  thing  up. 

Mr.  Maxelli.  I  am  not  talking  about  that.  I  am  talking  about  your 
statement  that  this  \tas  the  staff  recommendation.  Their  recommenda- 
tion to  you  was  this  massive  memorandum  that  culminated  as  a  result 
of  the  5.000  man-hours  expended  in  this  investigation  and  study.  And 
it  was  at  your  direction  that  the  alternative  route  was  followed  of  this 
consent  negotiation.  At  least  that  is  as  I  recall  their  testimony.  Of 
course  the  record  will  reflect  what  they  said. 

You  state  that  the  ultimate  result  of  this  case  was  a  result  of  this 
staff  recommendation,  and  it  would  be  more  accurate  to  say  that  they 
were  making  the  best  of  a  bad  bargain. 

Mr.  Ward.  Well,  that  is  the  way  you  prefer  to  see  it,  ]Mr.  INIanelli. 
The  staff  was  not  directed  bv  me  to  settle  the  case.  All  I  did  was  suff- 
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gest  they  discuss  it  with  Mr.  Diamond,  Kroger's  counsel.  During  that 
time,  a  consent  offer  apparently  was  made.  I  did  not  tell  Gordon 
Youngwood  and  Bob  Kosen,  and  they  did  not  so  testify,  that  they 
should  settle  the  case.  Mr.  Youngwood  indicated  that  the  order  that 
came  out  of  this  thing  was  one  that  he  recommended  to  the  Com- 
mission, both  he  and  Mr.  Rosen  signed  the  recommendation.  Mr. 
Liedquist  signed  the  recommendation. 

Mr.  Manelli.  Well,  there  is  no  question  that  they  signed  it ;  I  don't 
think  we  are  disputing  that.  But  you  are  saying  that  you  did  not  direct 
them  to  negotiate  a  consent  order  ? 

Mr.  Ward.  What  I  testified  to  was  that  I  wanted  to  talk  to  Kroger's 
counsel  in  the  winter  or  some  time  in  the  fall  of  1972. 

Mr.  Manelli.  Yes. 

Mr.  Ward.  That  he  came  in.  I  had  reservations  about  the  staff 
recommendations.  Now  Mr.  Youngwood  is  the  one  that  remembers 
that  I  said  we  would  send  the  wliole  package  forward  thereafter.  I 
don't  remember  that.  Obviously  I  am  glad  that  he  did  recall  it. 

Mr.  IManelli.  What  he  said  was  that  the  way  you  put  it  to  him  was 
tliat,  as  I  recall — again,  the  record  will  be  available — he  said  that  you 
offered  to  send  it  forward,  but  with  the  clear  understanding  that  you 
would  not  approve  it. 

Mr.  Ward.  Right.  .  _ 

Mr.  Manellt.  And  he  understood  this  to  mean  that  this  would, 
in  all  practicality,  kill  the  case ;  so  he  was  faced  with  a  choice  of  killing 
the  case  in  that  way  or  getting  half  a  loaf.  That  is  my  recollection  of 
what  he  said. 

Now  we  are  not 

Mr.  Ward.  I\Ir.  Manelli,  I  was  entitled  to  make  my  recommendation, 
was  I  not'^ 
,  Mr.  Manelli.  I  am  not  really  suggesting  that  you  were  not. 

Mr.  Ward.  The  fact  is  that  he  decided,  on  the  basis  of  what  he  dis- 
cussed with  somebody  else  and  not  me,  that  he  preferred  to  make  a 
different  recommendation.  He  didn't  discuss  that  with  me.  I  didn't 
tell  him  to  make  that  recommendation. 

Mr.  Manelli.  Did  you  tell  him  that 

Mr.  Ward.  Look 

Mr.  Manelli.  Let  me  finish. 

Mr.  Ward.  At  the  Fedei-al  Trade  Commission  everybody  made  their 
own  recommendations,  and  I  made  mine. 

Mr.  Manelli.  Did  you  not  tell  him  you  would  not  approve  this  mat- 
ter if  it  went  to  the  Commission?  If  the  46  page  memo  was  sent  up, 
you  woiild  attach  an  addendum  saying  you  disapproved  of  it? 

]\Ir.  Ward.  That  is  right. 

Mr.  Manelli.  You  did  say  that  ? 

Mr.  Ward.  I  did  say  that. 

Mr.  Manelli.  Did  you  not  also  tell  him  that  this  would  in  effect  kill 
the  case  ? 

jVIr.  Ward.  I  did  not,  and  he  testified  that  specifically  before  this 
committee  last  Thursday.  He  said  that  Rafe  Cloe  told  him  that,  as 
you  will  find  when  you  look  back  at  the  record.  I  put  no  pressure  on 
either  Mr.  Youngwood  or  any  other  lawyers  to  the  best  of  my  recol- 
lection to  say  that  you  will  recommend  this  to  the  Commission,  and 
there  is  nobody  there  that  will  tell  you  that  I  did. 
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Mr.  ]\Ianelli.  No,  there  is  no  testimony  that  you  told  them  what  tO" 
recommend.  Your  testimony,  as  I  recall,  is  that  there  were  certain  fea- 
tures of  the  proposed  order  that  you  told  them  clearly  you  would  not 
approve  of;  and  one  of  these  was,  as  I  recall,  th&  reporting  require- 
ments that  were  to  be  imposed,  and  the  2(f)  aspect  of  the  case.  Did 
you  not  tell  them  you  would  not  support  that,  and  that  in  their  negotia- 
tions that  was  to  be  dropped  ? 

Islv.  Ward.  That  was  my  opinion,  Mr.  Manelli.  Why  would  I  keep 
it  from  the  staff  ? 

Mr.  Manelli.  Again  you  say  that  you  did  not  direct  them  to  nego- 
tiate the  consent  order  ? 

Mr.  Ward.  I  think  that  what  I  testified  is  pretty  clear.  I  wanted  to 
talJv  to  Kroger's  counsel.  I  wanted  to  learn  a  little  more  about  tlie  case. 
I  was  uneasy  about  the  recommendations,  and  as  the  matters  devel- 
oped I  became  convinced  that  we  should  take  an  order  under  the 
Robinson-Patman  Act  along  the  lines  that  the  staff  and  Mr.  Diamond 
had  been  discussing. 

Now  that  is  my  recollection.  I  have  testified  to  that,  and  that  is  the 
way  I  remember  it. 

ilr.  ]SIanelli.  All  right. 

Mr.  Ward.  But  Mr.  Youngwood  made  his  own  recommendation,  and 
Mr.  Eosen  joined  him  in  that  recommendation.  Neither  one  threatened 
to  me  to  resign,  or  indicated  any  great  problem  witli  that  case.  Mr. 
Liedquist  did  not  do  that.  When  it  came  to  me  it  was  a  staff'  recom- 
mendation to  settle  the  case,  and  that  was  the  basis  on  which  I  acted, 
but  I  thought  the  Commission  was  entitled  to  know  something  about 
the  background  of  the  investigation  so  that  they  could  appraise  the 
recommendation  against  the  background  of  what  had  been  a  substan- 
tial and  very  significant  commitment  of  Commission  resources  to  an 
investigation  under  the  Robinson-Patman  Act.  That  all  went  forward 
completely  in  a  completely  regular  fashion,  and  the  Commission  had 
it  all  before  them  when  they  considered  to  either  take  the  consent  judg- 
ment or  not. 

Mr.  Manelli.  I  would  like  to  switch  over  now  to  the  question  of  your 
removing  yourself  from  this  case. 

^Ir.  Ward.  From  this  case? 

Mr.  Manelli.  Excuse  me,  not  from  this  Kroger  case,  but  from  the 
ITT  matter. 

Let  me  ask  you  if  you  recall  excusing  yourself  from  the  Teledyne 
case?  Do  you  recall  a  case  involving  Teledyne  where  you  removed 
yourself  from  participation  ? 

3Ir.  Ward.  Was  tliere  a  complaint  in  that  case  ? 

lsh\  jManelli.  I  don't  have  that.  I  don't  know  if  there  was  a  com- 
plaint or  just  an  investigation. 

ISIr.  Ward.  I  may,  if  you  could  refresh  my  recollection.  Did  it  in- 
volve powdered  metal  in  any  way  ? 

Air.  ISIanelli.  Wo  don't  have  the  information.  The  only  informa- 
tio]i  I  have  here  is  involving  Teledyne. 

Mr.  Ward.  I  have  a  vague  recollection  that  in  the  Teledyne  matter 
one  of  the  acquisitions  involved — I  don't  remember  the  Teledyne  m.at- 
ter  very  well,  and  I  can't  remember  whether  I  disqualified  myself  in 
that  one  or  not.  I  don't  remember  the  case  very  well  so  that  probably 
means  I  didn't  have  much  to  do  with  it. 
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]\Ir.  ]\Ianellt.  There  was  some  mention  of  Mr.  Cliing,  who  was  the 
head  of  tlie  company. 

Mr.  Ward.  Who? 

Mr.  Maxelli.  Mr.  Ching,  C-h-i-n-g,  I  believe. 

jSIr.  Ward.  That  it  seems  to  me  must  be  wrong,  but  I  remember  Wah 
Chang  may  have  been  one  of  the  companies  acquired.  I  don't  recalL 

Mr.  :Maxelli.  Well 

]\Ir.  Ward.  You  know,  I  am  very  vague  on  that.  Wah  Chang  comes 
to  my  mind  as  a  company  for  which  I  did  work  as  a  lawyer,  private 
counsel  in  private  practice. 

Mr.  Manelli.  This  may  be  too  speculative,  but,  if  that  is  in  fact  the 
case,  would  that  have  been  an  adequate  ground  for  you  to  have  re- 
moved yourself  from  this  matter  ? 

j\Ir.  Ward.  INIy  recollection  is  that  my  representation  of  Wah  Chang, 
if  in  fact  this  is  what  we  are  talking  about,  when  I  represented  Wah 
Chnng  it  was  during  the  course  of  a  General  Accounting  Office  in- 
vestigation, during  which  investigation  I  had  access  to  a  considerable 
amount  of  confidential  information  about  that  company.  iNIy  recollec- 
tion is  also  that  the  Commission  investigation  was  in  that  powdered 
metal  area.  For  that  reason  I  know  I  considered  excusing  m3'self 
theie,  and  I  believe  I  did. 

Mr.  JNIanelli.  I  think  you  mentioned  last  week  that  you  removed 
yourself  from  a  case  involving  GM.  If  you  can  recall,  briefly  tell  us 
why  you  did  that  ? 

]SIr.  Ward.  That  was  an  excess  of  caution.  One  of  my  partners  did 
a  considerable  amount  of  work  for  General  Motors,  even  though  he 
was,  I  believe,  never  directly  involved  in  the  Federal  Trade  Commis- 
sion iTiA'estigation  and,  therefore,  I  was  not  either.  It  seemed  to  me 
that  that  investigation  was  of  a  magnitude  within  the  Commission 
that  a  question  of  my  participation  could  have  arisen,  and  for  that 
reason  I  decided  not  to  act  in  that  matter. 

]Mr.  Manelet.  Last  week  you  were  asked  whether  or  not  any  mem- 
ber of  your  statf  might  have  Ivnown  about  your  previous  representation 
of  ITT,  or.  if  they  had  known,  would  they  have  considered  it  im- 
])roper.  And  in  reply  you  stated  that  you  thought  you  had  advised  Mr. 
Hanscom.  For  the  record.  Judge  Hanscom  was  called  yesterday  and 
he  advised  the  staff  that  he  was  definitely  not  aware  of  this.  In  view 
of  that,  do  you  have  any  further  comments  or  recollections  as  to 
whether  or  not  you  did  advise  him  ? 

Mr.  Ward.  Well,  Mr.  Manelli,  I  have  no  idea  how  the  question  was 
put  to  Judge  Ilanscom.  I  have  no  idea  whether  if  his  recollection  was 
drawn  to  specific  events  or  times  he  would  remember  something.  The 
fact  that  he  does  not  remember  it  does  not  mean  that  I  didn't  tell  him. 
On  the  other  hand,  if  he  says  that,  I  accept  his  statement  as  accurate. 

Mr.  Manelli.  Do  you  know  an  individual  at  the  Commission— who, 
at  least,  was  at  the  Commission  at  one  time — named  Mr.  Peter  Ward? 

Mr.  Ward.  Peter  Ward? 

Mr.  IMaxellt.  Yes. 

]\Ir.  Ward.  Yes,  indeed,  I  did. 

i\Ir.  IManellt.  He  is  no  relation  of  yours,  is  he  ? 

Mr.  Ward.  He  is  not. 

Mr.  Manellt.  Did  you  at  one  point  want  to  assign  him  to  Avork  on 
the  ITT-Continental  case  or  investigation? 
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Mr.  Ward.  I  believe  that  when  the  matter  of  'Sir.  Higgins'  dispute 
with  Mr.  O'jNIalley  arose  I  considered  reassigning  the  entire  investiga- 
tion along  with  ]\[r.  Higgins  to  ]Mr.  Ward.  Now  whether  I  remember 
that  independently-  or  whether  that  arose  from  Mr.  Higgins'  testi- 
mon}',  I  don't  remember. 

Mr.  Maxelli.  Well,  do  you  recall  him  declining  to  become  involved 
witii  it  because  he  felt  tliat  he  might  have  a  conflict  of  interest? 

Mr.  Ward.  Yes,  I  do  remember  that.  Yes. 

Mr.  Manelli.  Do  you  recall  him  saying  that  the  conflict  of  interest 
that  he  felt  would  be  involved  would  be  that  he  had  previously  repre- 
sented a  private  baking  compan}'^  ? 

Mr.  Ward.  I  don't  remember  that,  but  I  have  a  vague  recollection 
of  discugsing  it  with  him,  yes. 

Mr.  Manelli.  You  don't  recall  the  grounds  on  which  he  was  telling 
you  ^ 

Mr.  Ward.  I  do  not. 

Mr.  Manelli.  Again  with  respect  to  our  contact  with  Judge 
Hanscom  yesterday,  he  was  asked  whether  or  not,  if  you  had  excused 
yourself  from  the  ITT-Continental  investigation,  and  if  he  had  as- 
sumed the  direction  of  the  matter,  whether  or  not — what  action  he 
would  have  taken.  His  response  was  to  the  elfect  that  the  memo  which 
was  forwarded  to  you  on  Jmie  5  would  simply  have  been  sent  to  the 
Commission;  he  would  not  have  submitted  it  to  you  if  you  had  re- 
moved yortrself  from  the  case;  it  would  have  gone  directly  to  the 
Commission.  As  it  turned  out,  3-ou  had  this  memo  for  8  months, 
it  appears  from  tlie  chronology,  and  it  was  not  forwarded  to  the 
Commission  until  January  24, 1973. 

If  that  is  accurate  so  far,  would  it  be  also  accurate  to  state  that  your 
participation  in  the  investigation  did  cause  some  delay  ?  I  would  like 
to  add  to  that  question,  which  I  had  prepared  prior  to  this  morning, 
that  you  did  testify 

^Iv.  Ward.  I  am  not  going  to  be  able  to  remember  it  when  you  get 
to  the  end  of  it,  Mr.  Manelli. 

^Ir.  jSIanelli.  Let  me  ask  you  as  I  have  it:  AYould  it  at  least  be 
accurate  to  say  that  your  participation  in  the  ITT  investigation  did, 
at  least  at  that  point,  result  in  an  8-month  delay  ?  That  is  the  time  that 
you  had  the  recommendation  from  the  staff,  between  that  time  and  the 
time  it  got  to  the  Commission,  which  was  an  8-month  period? 

Mr.  Ward.  Do  I  agree  my  participation  residted  in  an  8-month 
delay?  I  do  not.  In  the  first  place,  the  exact  time  when  the  memo- 
randum came  to  me  can't  even  be  fixed  by  your  chronologj'.  You  say 
7  or  8.  I  did  take  a  vacation  from  time  to  time.  It  is  entirely  possible 
that — well,  pardon  me.  I  take  tliat  back. 

Mr.  ]Manelli.  It  states,  for  the  record,  "Forwarded  to  Ward 
G-5-72.'' 

Mr.  Ward.  Right.  Well,  I  was  tliinking  of  a  different  chronology, 
and  I  would  not  agree  witli  that  because  what  I  am  sure  that  what  Mr. 
Hanscom  would  have  done,  had  he  l>een  acting  on  this  thing,  is  wliat 
I  did.  I  am  sure  that  he  would  have  evaluated  the  recommendation 
witliin  a  normal  jjrocedure.  I  doubt  very  much  that  he  would  have  sent 
something  up  without  reviewing  it  with  the  members  of  the  Evalua- 
tion Comniittee.  The  economists  woidd  have  taken  a  look  at  it.  Xow  I 
don't  know  how  long  that  would  have  taken,  but 
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IMr.  Manellt.  Had  not  the  economists  already  seen  it  by  that  time? 

]\li'.  Ward.  Your  chronology  does  not  say  so,  and  I  don't  remember. 
It  is  certain  that  they  saw  it  and  took  their  approach  to  it.  The  discus- 
sion I  am  sure  we  had  about  that  recommendation  occurred  sometime 
in  the  fall  of  1972. 

Mr.  Manelli.  Also,  on  the  que.stion  of  the  notification  of  the  Chair- 
man of  the  Commission,  we  did  contact  Mr.  Kirkpatrick  yesterday, 
and  he  also  stated  lie  has  no  recollection  of  your  mentioning  your  prior 
association  with  ITT,  but  that  you  may  have  done  so  and  he  has  for- 
gotten it. 

Do  you  have  any  particular  comment  on  his  statement  ? 

Mr.  Ward.  I  don't  know  what  his  statement  was.  As  yoii  report  it, 
why  I  have  no  idea  whether  he  would  remember  anything  if  his  recol- 
lection was  refreshed  or  not.  The  point  I  made  at  that  time,  it  seems 
to  me.  is  not  that  anybody  would  remember  it.  It  is  that  there  was. 
really  no  reason  for  me  to  excuse  myself  in  that  matter. 

Mr.  jManeixt.  I  want  to  go  over  now  again  just  a  few  questions. 

Mr.  Pickle.  Let  me  interrupt  you  just  for  my  information. 

When  you  came  to  be  associated  with  the  FTC,  did  you  put  in  writ- 
ing ^o  anybody  the  cases  that  you  had  worked  on  as  an  attorney,  the 
people  and  their  clients  that  you  represented? 

Mr.  Ward.  I  did  not. 

Mr.  Pickle.  Is  there  any  policy  at  the  Commission  that  would  re- 
quire you  to  disclose  clients  that  you  have  represented  within  the  last 
yeai-  or  so? 

Mr.  Ward.  There  is  not.  If  I  mvay  expand  on  that— I  will  wait  for 
another  question  if  you  w^ould  prefer. 

]Mr.  PicKi-E.  Did  anyone  in  a  supervisory  capacity  at  the  FTC,  or 
anyone  in  any  capacity,  talk  to  you  in  terms  of  malving  such  disclosure 
so  that  everybody  would  know  for  whom  you  worked  and  whom  you 
represented  ? 

Mr.  Ward.  Xo.  When  I  first  discussed  with  Chairman  Kirkpatrick, 
I  believe  in  September  1970,  the  possibility  of  coming  down  to  the 
Federal  Trnde  Commission,  we  discussed  the  nature  of  my  practice, 
as  I  recall,  the  things  that  I  was  activelj^  involved  in.  With  regard  to 
one  or  two  of  the  matters  that  were  then  pending  I  think  the  Chairman 
aslced  me  Mhether  I  would  have  any  conflict  in  taking  a  look  at  the 
staff  recommendation  if  I  were  to  become  a  consultant  or  be  put  on  the 
staff  so  that  the  papers  coidd  be  given  to  me.  I  am  sure  we  had  some 
kind  of  general  discussion  like  that,  but  from  th.en  on  I  handled  those 
matters  as  I  believe  tliey  have  always  been  handled  at  the  Federal 
Trade  Commission,  vand  as  they  are  handled  b}'  most  law  enforcement 
agencies. 

]Mr.  Pickle.  And  there  is  no  Commission  policy,  procedure,  or  reg- 
ulation, that  requires  anybody  who  comes  to  work  with  the  FTC  to 
make  a  disclosure  of  their  past  representation  as  far  as  clients  were 
concerned  ? 

Mr.  Ward.  Not  as  a  general  matter,  Mr.  Pickle.  I  may  not  just  have 
a  conception  of  what  3^ou  have  in  mind.  I  mean  over  the  course  of  a 
practice  which  extended  back  10  years  it  would  be  an  awful  lot 

Mr.  Pickle.  Did  I  understand  you  to  say  that  you  did  disqualify 
yourself  in  the  GM  case ? 


177 

Mr.  Ward.  Yes.  But  I  would  not  have  listed  General  Motors  as  a 
client  of  mine. 

Mr.  Pickle.  You  see  no  distinction  between  disqualifying  in  the 
GM  case  as  compared  to  the  ITT  case  'I 

Mr.  Ward.  I  do  see  a  distinction.  I  disqualified  myself  in  the  Gen- 
eral Motors  matter,  and  I  didn't  in  all  matters  involving  ITT.  I  re- 
viewed the  canons  of  ethics  and  the  Commission's  rules  when  I  went 
to  work  for  the  Commission  and  I  am  sure  that  I  reviewed  them 
specifically  on  other  occasions  while  I  was  there. 

The  normal  disqualification  is  if  a  lawyer  has  a  duty  to  an  old 
client.  If  acceptance  of  a  new  representation  would  involve  a  misuse 
of  information  that  you  have  about  the  old  client,  then  you  should 
turn  it  down.  That  is  true  of  private  practice  or  Government  prac- 
tice. If  there  were  a  situation  where  I  had  had  a  client  in  private 
practice,  as  for  example  the  Avis  situation  where  I  knew  an  awful 
lot  about  them,  I  could  not  in  good  conscience  act  on  a  recommenda- 
tion within  the  confines  of  law  enforcement. 

Now  as  far  as  ITT  is  concerned,  I  had  no  broad  general  knowledge 
of  the  corporation.  I  had  not  represented  them  generally.  They  were 
involved,  among  others,  in  bread,  auto  parts,  just  a  whole  raft  of  ac- 
tivities, because  it  is  a  gigantic  conglomerate.  I  could  not  see  any 
need,  as  far  as  my  duty  to  ITT,  to  disqualify  myself  in  all  matters 
that  might  come  before  me. 

As  far  as  duty  to  the  public  interest  is  concerned,  there  isn't  im- 
propriety just  because  I  had  represented  a  company  in  the  past.  And 
it  would  be  the  same  for  every  client  for  which  I  had  ever  clone  sub- 
stantial business.  That  is  not  the  ethical  standard  that  the  canons 
require,  and  the  Commission  has  never  done  it.  They  have  always  lim- 
ited it  to  the  specific  matter  that  was  involved,  or  a  situation  where  a 
lawyer  had  sufficient  information  to  be  thought  possibly  to  be  acting 
on  other  information. 

jSIr.  Pickle.  Counsel,  continue  your  question. 

]\Ir.  Manellt.  On  the  record  there  is  some  confusion,  still,  on  this 
question  of  Mr.  Higgins'  pay  raise.  From  your  testimony  last  week 
it  appeared  that  the  papers  with  your  approval,  and  the  rest  of  the 
necessary  papers,  had  arrived  at  Mr.  Mezines'  desk  some  time  around 
JMarch  29  or  30.  And  it  further  appears  that  these  papers  were  all  re- 
turned to  you  by  Mr.  Mezhies,  who  was  the  Executive  Director  at  the 
time.  And  the  reason,  or  his  explanation  for  returning  these  papers  to 
you,  was  that  your  Assistant  Directors,  Mr.  Liedquist  and  Mr.  O'Mal- 
iey,  had  indicated  to  Mr.  Mezines  that  they  didn't  think  that  Mr. 
Higgins  ought  to  get  a  raise. 

Let  me  stop  there.  Is  that  correct  so  far  ? 

Mr.  Ward.  Well,  I  have  listened  as  carefully  as  I  can,  and  I  don't 
know  when  Mr.  Mezines  got  the  papers.  I  know  there  is  a  memorandum 
in  which  he  said  that  he  was  returning  the  papers  to  me  because  he 
had  been  told  that  two  of  the  Assistant  Directors  who  had  recom- 
mended the  raise  had  doubts  about  it.  That  is  accurate. 

Mr.  Manellt.  Now  at  page  185  of  the  transcript  you  also  make  a 
statement  to  the  effect  that  Sir.  Liedquist  had  nothing  to  do  with  this 
in  a  way  which  seems  to  be  talking  about  the  same  thing.  Could  you 
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just  look  at  that  a  second  and  see  if  tliere  is  any  discrepancy  there  that 
you  can  clear  up  ? 

Mr.  Wakd.  At  185  of  the  transcript  ? 

Mr.  Maxelli.  Yes.  Start  right  at  the  top  and  read  the  first  para- 
graph. 

Startini^  at  line  5  :  you  talked  to  Liedquist  and  O'Malley  before  with- 
drawing the  recommendation,  and  you  say  it  was  on  the  basis  of  their 
feelings;  and  then  you  sort  of  correct  yourself  and  say  it  was  not 
Liedquist.  lie  had  nothing  to  do  with  this. 

Well,  let  me  start  over.  That  seems  to  contrast  M'ith  tlie  tlieory  that 
it  was  Liedquist  and  O'Malley  who  had  reservations  about  Iliggins 
getting  a  raise. 

Mr.  Ward.  I  can't  really  explain  what  is  here.  My  recollection  is 
this,  that  I  knew  before  Mezines  said  anything  to  me  that  O'Malley 
was  having  trouble  with  Higgins.  There  was  no  iiidication — I  l^elieve 
I  did  not  know  that  O'jMalley  had  said  anything  to  Mezines  at  that 
fjoint,  and  I  had  heard  nothing  from  Liedquist. 

Now  after  I  got  the  papcT-s  back,  and  while  I  was  reconsidering  what 
I  should  do,  I  talked  not  only  to  Liedquist  and  O'Malley  but  to  Barnes 
and  to  Joe  Gercke,  and  I  believe  I  may  have  talked  to  some  other 
people.  I  probably  even  talked  to  Mezines.  I  am  sure  I  talked  to 
Mezines. 

So  wdiile  this  says  "Liedquist  had  nothing  to  do  with  this",  Liedquist 
did  have  to  do  with  it,  because  it  was  Liedquisfs  written  recommenda- 
tion for  Higgins'  raise  in  the  first  place  that  was  the  foundation  upon 
which  mv  recommendation  to  give  Higgins  a  raise  was  made. 

Mr.  Manelli.  Well,  presuming  that  both  Liedquist  and  O'Malley 
regretted  having  recommended  him  for  a  raise  to  you  so  that  you 
would,  iu  turn,  recommend  him  to  the  Commission,  would  it  be  correct 
to  infer  that  any  communications  between  Liedquist  and  O'Mallev  to 
Mr.  Mezines  were  made  w^ithout  your  prior  loiowledge  and  consent? 
Would  that  be  correct  ? 

Mr.  Ward.  It  is  correct.  And  I  would  not  need  to  presume  that  they 
had  communicated  their  dissatisfaction.  Mezines  said  so  in  his  memo- 
randum to  me. 

Mr.  Manellt.  You  say  you  talked  to  all  these  people.  You  talked 
to  O'^NIalley,  Liedquist,  and  INIezines.  Didn't  they  talk  to  him,  or  was 
that  just  something  that  Mr.  Mezines  was  telling  you? 

Mr.  Ward.  I  don't  remember  at  this  poijit  in  time.  I  know  I  didn't 
know  it  ahead  of  time.  Certainly  I  do  recall  that  specifically  they  did 
not  come  to  me  and  say  they  had  o-one.  Neither-  one  of  them  came  to 
me  and  said,  "I  have  gone  to  tell  Mr.  INIezines  that  I  now  do  not  sup- 
jiort  Gene  Higgins'  raise  recommendation." 

Mr.  Manellt.  Well,  do  you  recall  asking  either  of  these  gentlemen 
wdiy  they  would  initially  indicate  to  you  that  they  felt  tliat  LLiggins 
ought  to  get  a  raise,  and  then  subsequently  after  you  approved  the 
-recommendation — partly  on  their  recommendation — why  thej'  would 
go  tell  Mr.  Mezines  the  opposite  ? 

Mr.  Wapd.  Do  I  recall  asking  either  one  of  them  that  question?  Is 
thnf  your  question? 

Mr.  Manellt.  Yes. 

Mv.  Ward.  I  certainly  do  recall  that.  I  certainly  did  ask  them. 
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!Mr.  Maxelli.  Did  that  distress  j'ou,  tliat  they  would  iiiit  you  in 
that  position? 

Mr.  Ward.  I  was  distressed. 

Mr.  Manelli.  What  did  they  do  ?  How  did  they  exphain  it  ? 

Mr.  Ward.  The  explanation  was  that  in  hindsight  their  original 
recommendations  had  been  wrong. 

]\Ir.  Manelli.  WI13'  dithi't  they  come  and  tell  you  that  ? 

Mr.  Ward.  I  wish  the}^  liad. 

Mr.  ]Maxelli.  Did  they  tell  you  why  they  had  not?  • 

Mr.  AVard.  Did  they  explain  to  me  why  they  did  not? 

Mr.  jNIanelli.  Yes. 

Mr.  W^VRD.  I  think  they  did  not.  I  think  neither  of  them  did. 

]Mr.  Manelli.  Did  you  not  feel  that  this  action  on  their  part  might 
be  related  to  some  dispute  they  might  be  having  on  the  context  of  this 
ITT  investigation? 

Mr.  Ward.  I  did  not. 

Mr.  Manelli.  You  did  not  relate  that  at  all  ? 

Mv.  Ward.  I  did  not  because  you  will  see  that  the  memorandum  that 
Mr.  Mezines  sent  to  me  was  received  in  my  office  on  the  30th.  That  was 
following  the  problems  as  I  recall  them  that  I  was  aware  of  that 
O'Malle}^  and  Higgins  were  having. 

]\Ir.  ]Manelli.  Yes,  but  for  that  verv  reason  would  it  not  be  logical 
for  you  to  think  Mr.  O'Malley  and/or  ]Mr,  Liedquist  were  trying  in 
some  way  to  punish  Mr.  Higgins  or  retaliate  against  him  because  of 
this  difficulty  of  which  you  were  aware  ? 

^Ir.  Ward.  In  the  first  place,  Mr.  Liedquist  would  not  have  had  any 
reason  to  want  to  punish  Mr.  Higgins.  He  had  nothing  to  do  with 
tlie  ITT  matter  as  I  recall.  Now  I  may  be  wrong  about  that,  but  that 
is  my  recollection.  I  think  Higgins  has  testified  to  that. 

So  why  Mr.  Liedquist  would  want  to  punish  jNIr.  Pliggins  is  beyond 
my  comprehension.  I  mean  that  would  really  be  berserk  behavior  on 
his  pait,  if  you  will  permit  me  a  characterization. 

Now  as  far  as  O'Malley  and  Higgins  are  concerned,  I  think  if  you 
will  read  the  documents  that  I  had  to  read  over  the  weekend,  but  did 
not  have  when  I  originally  testified,  you  will  find  that  the  dispute  be- 
tween Mi\  O'Malley  and  Mr.  Higgins  was  really  fairly  clear.  It  had 
jiotliing  whatever  to  do  with  whether  it  was  going  to  be  a  Robinson- 
Patman  or  a  section  5  investigation.  Section  5  and  section  2(a)  were 
in  every  resolution.  There  is  no  indication  in  any  affidavit  that  O'^lal- 
ley  said  take  section  5  or  section  2(a)  out.  It  was  because  O'Malley 
wanted  results,  and  he  wanted  Higgins  to  accept  the  responsibility 
for  that  investigation.  Higgins  at  various  times  wanted  to  get  off,  and 
he  did  not  want  to  make  any  effort  to  carry  on  investigational  hear- 
inofs.  And  he  felt,  Higgins  felt,  that  he  was  being  set.  up  for  when  he 
fell  on  his  face  to  be  either  reprimanded  or  in  some  way  docked  in 
pav  or  something,  and  for  that  reason  he  was  extremely  cautious. 

That  is  why  he  got  into  this  dispute  about  signing  the  memo. 

Now  .that  is  what  the  documents  reveal,  and  it  is  much  clearer,  I 
may  say,  from  an  analysis  of  the  documents  looking  back  in  hindsight 
than  it  was  to  me  at  the  time.  I  could  not  understand  why  Higgins, 
once  he  got  it  clear  hov/  the  investigation  was  going  to  be  conducted, 
didn't  get  on  with  it. 
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jNIr.  Manelli.  Well,  wasn't  jSIr.  Higgins'  point  that  the  way  the  in- 
vestigation was  going,  the  conditions  that  were  being  imposed  on  the 
investigation  would  in  effect  make  it  an  ineffective  investigation? 

Mr.  Ward.  That  is  Mr.  Higgins'  point,  but  there  is  nothing  that 
would 

Mr.  Maxelli.  Well,  when  you  have  a  dispute  between  two  of  your 
staff'  as  to  the  most  effective  way  to  make  an  investigation,  and  one 
person  is  saying  that  the  other  person's  methodology  would  cripple 
the  investigation,  and  then  you  have  a  pay  raise  coming  back  on  your 
desk,  under  the  circumstances  of  the  one  we  are  discussing  here,  why 
would  that  not  have  impressed  you  as  being  an  improper  action  on  Mr. 
O'Malley's  part,  or  Mr.  Liedquist's  part,  since  this  is  what  was  sup- 
posed to  be  the  reason  for  returning  the  pay  raise  ? 

Mr.  Ward.  Let  me  remind  you  of  something,  Mr.  Manelli.  Mr. 
Higgins  didn't  come  to  me  with  all  these  lurid  possibilities  that  Mr. 
O'jMalley  was  trying  to  make  the  investigation  ineffective.  Indeed, 
that  possibility  to  any  lawyer  looking  at  what  was  being  recom- 
mended. T  think,  is  ludicrous. 

What  ]Mr.  O'Malley  told  INIr.  Higgins  to  do  was  get  off  the  dime  in 
this  investigation. 

]Mr.  ^NTaxelli.  That  is  not  the  question  really. 

Mr.  Ward.  That  is  the  question. 

Mr.  ]\Iaxelli.  No,  it  is  not. 

Mr.  Ward.  '\"^nien  it  came  to  me  it  was  in  the  context  of  Mr.  O'lMalley 
saying,  and  with  my  full  approval,  let's  have  investigational  hearings. 
Let's  find  out  whether  all  of  these  things  that  people  have  been  saying 
about  ITT's  predatory  prices,  and  that  they  have  never  really  investi- 
gated, are  true.  Let's  call  in  the  officials  of  ITT,  get  their  records  and 
find  out  whether  it  is  true  or  not.  That  is  what  O'Malley  said. 

And  Higgins  in  response  said,  and  what  he  said  to  me  was  not 

O'Malley  is  trying  to  kill  the  investigation.  Wliat  he  said  to  me  was 

that  he  preferred  to  do  it  a  different  way,  and  this  occurred  before 

the  raise.  Before  the  raise  flap  I  said,  "Look,  Gene,  we  are  going  to  do 

it  this  way." 

Mr.  Manelli.  "Wlien  did  that  occur? 

Mr.  Ward.  Well,  it  did  occur  almost  immediately  before.  I  got  the 
papers  down  in  a  few  days. 

Mr.  ]Manelli.  The  date  of  the  memo  to  you  from  ]\Ir.  Mezines  re- 
turning that  memo  was  April  28.  On  May  8  you  replied  withdrawing 
your  previous  recommendation  for  a  pay  raise.  In  addition  to  sending 
that  response  to  Mr.  Mezines  did  you  also  send  a  copy  of  that  memo 
to  Mr.  Robert  Lewis,  who  was  the  assistant  to  the  Chairman. 

Mr.  Ward.  Wait  a  minute. 

Mr.  Manelli.  Just  to  save  a  little  time 

Mr.  Ward.  Wait  a  minute.  I  want  to  answer  your  question.  My  May 
8  memo  ? 

Mr.  Manelli.  Yes,  did  you  send  a  copy  of  that  to  Mr.  Lewis? 

Mr.  Ward.  It  does  not  show  on  the  memorandum,  and  I  don't  recall 
doing  so.  It  is  possible  that  I  did. 

Mr.  Manelli.  Would  there  be  any  reason  for  you  to  send  a  copy 
of  this  to  Mr.  Lewis  ?  In  other  words,  would  you  contact  the  Office  of 
the  Chairman  of  the  Commission  giving  him  a  copy  of  this  memo  to 
IMr.  Mezines  which  retracts  your  recommendation  for  a  pay  raise? 
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Mr.  Ward.  I  -would  rather,  instead  of  saying  why  would  I  do  it,, 
say  I  don't  recall  doing  it. 

Mr.  JNIanelli.  Would  there  have  been  any  reason  for  it  that  you  can 
think  of  now  ? 

Mr.  Ward.  Well,  I  prefer  not  to  speculate.  Let  me  just  take  a  look 
here. 

Mr.  Manelli.  I  can  shorten  this  up  a  little  bit  as  I  found  what  I 
was  looking  for. 

The  memo  of  May  14, 1973,  from  Higgins  to  you  states  at  the  top  of 
the  second  paragraph :  "Accordingly,  I  have  difficulty  imderstanding 
why  you  wrote  to  Mr.  INIezines  and  sent  a  copy  of  it  to  the  Chairman 
(Bob  Lewis)  on  May  8  and  indicated  'I  have  not  complied  with  Mr. 
O'Malley's  instructions,'  "  and  so  forth. 

That  is  the  memo  of  May  8  which  withdrew  the  recommendation 
for  the  pay  raise ;  and  he  is  writing  to  you  on  the  14th  stating  that  you 
gave  a  copy  to  IVIr.  Lewis. 

Mr.  Ward.  Well,  if  that  is  his  statement,  there  is  nothing  in  this 
file  which  could  indicate  that  I  did  or  did  not,  and  I  don't  remember 
doing  it.  I  don't  say  that  I  did  not,  I  don't  remember  doing  it.  If 
Higgins  says  I  did,  I  am  not  prepared  to  say  that  he  is  wrong.  I  don't 
remember. 

Mr.  Manelli.  Again  I  have  to  ask,  what  reason  would  there  have 
been  for  you  to  do  it  ? 

Mr.  Ward.  Mr.  Manelli,  I  don't  remember. 

Mr.  Manelli.  Can  you  think  of  any  good  reason  now  ? 

Mr.  Ward.  I  mav  have  had  a  g-ood  reason  then  that  I  don't  re- 
member.  I  don't  remember.  "Wliy  speculate  about  what  I  might  have 
done  ?  I  don't  remember  it. 

Mr.  Manelli.  From  your  previous  testimony  is  it  correct  now  to- 
state  that  you  did  represent  Avis  Rental  Car  as  attorney  both  before 
and  since  your  appointment  at  the  FTC  ? 

]\rr.  Ward.  Yes,  it  is  correct. 

Mr.  ■SLvNELLi.  Did  you  receive  anji^hing  of  value  directly  or  indi- 
rectly from  Avis  during  your  time  at  the  FTC  ? 

Mr.  Ward.  No. 

Mr.  Manelli.  You  also  stated  last  week  that  since  leaving  the- 
Commission  you  have  represented  a  subsidiary  of  ITT  in  addition  to 
Avis.  Is  tliat  correct  ? 

IVIr.  Ward.  I  don't  believe  that  is  what  I  testified  and  it  is  not 
correct. 

Mr.  Manelli.  Have  voii  performed  legal  services  for  a  subsidiarv  of 
ITT  in  addition  to  Avis  ? 

Mr.  Ward.  I  have  not.  My  testimony,  Mr.  Manelli,  was  simply  this : 
A  legal  fee  was  paid  to  me  by  ITT. 

]Mr.  Manelli.  I  thouoht  vou  went  further  and  said  that  was  a 
consideration  for  services  performed  hj  you  in  1073  and  1974. 

JMr.  Ward.  That  is  true. 

Mr.  j\Ianelli.  And  I  thought  you  said  further  that  it  was 

Mr.  Ward.  It  was  not  done  for  ITT  and  it  was  not  done  for  a  sub- 
sidiary of  Avis. 

Mr.  Manelli.  No,  no.  A  subsidiary  of  ITT. 

Mr.  Ward.  No,  it  was  not  done  for  a  subsidiary  of  ITT  and  not  done 
for  ITT. 
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:Mr.  Maxellt.  But  it  was  paid  for  by  ITT  ? 

Mr.  WaSd.  That  is  exactly  right. 

Mr.  Manelli.  Well,  what  was  tlie  name  of  the  client  ? 

Mr.  Ward.  I  feel  that  that  is  the  client's  business  and  I  think  it  would 
be  up  to  ITT  to  make  that  public. 

^Ir.  Manelli.  Without  statin*^  the  nature  of  the  services  performed, 
or  even  the  precise  amount  of  the  fee,  I  am  only  asking  for  who  you 
represented  and  nothing  more  than  that. 

Mr.  Ward.  Well,  I  am  not  sure  that  that  is  something  that 

Mr.  Manelli.  You  have  stated  that  the  fee  was  paid  by  ITT,  but 
the  company,  or  the  concern,  was  not  ITT.  I  just  want  to  make  sure  at 
this  point  that  my  question  is  clear.  I  am  only  asking  for  the  name, 
and  nothing  else,  of  the  client. 

i\Ir.  Ward.  With  your  permission,  I  will  check  witli  ITT  and  ask 
them  wliether  they  have  any  objection  to  that  being  disclosed. 

Mr.  Pickle.  I  would  ask  that  yoti  do  that,  and  so  notify  the 
committee. 

Ml".  Ward.  Be  glad  to  do  so. 

Mr.  Manelli.  One  final  subject  matter.  This  has  to  do  with  a  com- 
pany entitled  Fruehauf  Corp.  Do  you  presently  represent  the  Frue- 
liauf  Corp.  in  an  antitrust  matter  pending  before  the  FTC? 

jNfr.  Ward.  I  do. 

jNIr.  Manelli.  In  this  matter  which  is  pending,  in  which  you  are 
acting  as  counsel,  that  was  after  you  left  the  Commission,  is  that 
correct? 

Mr.  Ward.  That  is  correct. 

Mr.  Manelli.  And  while  you  were  at  the  Commission  you  acted  in 
another  Fruehauf  case  of  violation  of  certain  antitrust  laws  prohibit- 
ing tie-in  arrangements,  is  that  correct  ? 

]Mr.  Ward.  That  is  correct. 

Mr.  Manelli.  And  that  case  also  involved  the  question  of  a  pos- 
sible questionable  vertical  acquisition  by  Fruehauf,  is  that  correct? 

Mr.  Ward.  I  don't  recall  that. 

Mr.  jManellt.  In  that  case  did  you  call  in  Fruchauf's  representa- 
tives, discuss  the  matter  with  them,  and  then  instruct  yoiw  staff  to  get 
more  information  before  proceeding? 

jNlr.  Ward.  I  don't  recall. 

Are  you  talking  about  after  I  left  the  Commission? 

Mr.  Manelli.  No,  I  am  talking  about  your  time  at  the  Commis- 
sion, wlwn  you  were  still  Director  of  the  Bureau  with  respect  to  this 
Fruehauf  case  that  was  then  pending.  Do  you  recall  bringing  in  the 
representatives  of  the  Fruehauf  Corp.  to  discuss  the  matter  with  them, 
and  then  instructing  your  staff'  to  get  more  information  before  pro- 
ceeding further  with  the  case  ? 

Mr.  Ward.  I  don't  remember  having  any  meeting  with  Fruehauf 
at  all  on  that  matter,  and  I  don't  remember  giving  the  staff  any  in- 
struction in  that  case. 

INIr.  ]\Ianelli.  At  the  time  that  you  first  began  representing  Frue- 
hauf, did  you  advise  Fruehauf  of  your  prior  representation  in  the 
matter  involving  them  while  you  were  at  the  FTC  ? 

Mr.  Ward.  Yes. 

Mr.  INIanelli.  And  so  fai-  as  you  are  aware,  did  your  handling  of 
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tlie  Frueliauf  matter  ^vliile  at  the  FTC  play  any  part  in  j'our  sub- 
seqiu'jit  retention  as  counsel  for  Frueliauf? 

Mr.  Wakd.  1  believe  not. 

Mv.  Manelli.  Once  you  Avere  again  representing  Frueliauf  did  you 
file  any  statement  with  the  FTC  concerning  the  scope  of  the  Com- 
mission Bureau  Director? 

yiv.  "Ward.  I  did  not. 

]Mr.  ;Manelli.  The  case  you  are  now  handling  involves  a  question 
■of  a  vertical  acquisition,  is  that  correct  ? 

]Mr.  Ward.  That  is  correct. 

Mr.  Manelli.  Is  it  conceivable,  in  your  estimation,  that  in  any 
discussion  of  settlement  in  this  case  that  the  prior  case  in  which  you 
were  involved  at  the  FTC  would  be  consolidated  by  the  Commis- 
sion ^ 

]Mr.  "Ward.  I  have  boon  present  at  every  discussion  of  settlement 
-of  tliat  case,  and  there  lias  been  no  reference  to  the  other  matter.  I 
have  no  knowledge  myself  Avhether  it  is  pending,  and  it  certainly 
•docs  not  deal  with  any  of  the  markets  so  far  as  I  am  aware  that  are 
invo]ve<l  in  this  case. 

Mr.  ]Manelli.  So  you  would  have  no  basis  for  saying  it  is  likely 
■or  unlikely  that  it  wonld  be  consolidated,  is  that  correct? 

Mr.  W^\RD.  I  would  liave  no  reason  to  think  that  it  would  be. 

]\Ir.  Maxelli.  If  they  were,  wliat  would  you  do  in  that  event  ? 
b   ]Mr.  "Ward.  I  prefer  not  to  speculate  on  something  so  wildl}''  im- 
probable. 

^Ir.  ]Maxelli.  "Well,  I  thought  you  had  indicated  before  that  you 
didn't  know  whether  it  would  or  would  not.  You  consider  it  wildly 
improbable  that  consolidation  will  take  place ? 

ilr.  "Ward.  I  do.  One  is  a  merger  case  involving  an  acquisition  that 
took  place  pursuant  to  arrangements  that  didn't  begin  until  I  left  the 
Federal  Trade  Commission.  The  companies  never  even  considered 
merging  while  I  was  at  the  Federal  Trade  Commission.  The  merger 
took  "place  thei'eafter.  I  was  not  contacted  until  several  months  after  I 
had  been  out  of  the  Commission. 

Tlie  Commission's  i-ules  are  very  plain.  There  is  a  considerable  scope 
of  disqualification  for  all  prior  employees  of  the  Federal  Trade  Com- 
mission, and  this  matter  is  not  covered  by  any  of  the  Commission's 
rules. 

]\Ir.  ^Manellt.  Have  von  ever  had  any  discussion  with  anyone  at  the 
Commission  on  the  subject  of  whether  these  cases  might  or  might  not 
be  consolidated? 

]\rr.  Ward.  I  have  not. 

'yU-.  ]\[axellt.  Just  two  or  three  more  questions. 

Ml'.  Higgins  testified  last  week  about  a  request  from  ITT-Continen- 
tal  to  have  access  to  the  complaint  of  the  Independent  Bakers  Associa- 
tion. This  was  in  1971.  And  he  explained  that  this  was  the  IBA  com- 
plaint tliat  was  a  compilation  of  complaints  filed  by  a  number  of  bak- 
ing companies  across  the  country.  Mr.  Higgins  stated  that  you  ap- 
proved giving  ITT  access  to  this  file,  whereas  he  opposed  it  because  it 
disclosed  names  of  applicants  and  their  condition. 

Do  you  recall  why  you  decided  that  ITT  ought  to  have  the  oppor- 
tunity to  review  these  complaints  ? 
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Mr.  Ward.  I  do  not  recall,  but  I  am  sure,  Mr.  Manelli,  that  tlierfr 
-must  be  papers  in  the  Federal  Trade  Commission  files  which  would 
make  my  position  fairly  clear,  and  I  would  like  to  respond  to  that.  I 
would  make  a  request,  if  it  is  appropriate  at  this  time,  for  an  oppor- 
tunity to  review  those  papers  so  that  I  could  at  least  respond  intelli- 
gently to  the  committee. 

Mr.  Manelli.  Could  we  have  leave,  Mr.  Chairman,  to  put  in  the 
record  any  memorandum  from  Mr.  Ward  that  might  discuss  that  i 
request? 

Mr.  Pickle.  I  think  that  would  be  proper.  So  ordered. 

Mr.  Ward.  Is  it  possible  in  addition,  Mr.  Manelli,  that  it  was  a  re- 
quest under  the  Freedom  of  Information  Act,  a  specific  statute,  and 
that  there  was  at  some  point  in  time  either  consideration  by  the  Gen- 
eral Counsel's  Office,  or  at  least  by  someone  other  than  the  Bureau  of 
Competition.  This  was  not  just  a  request  from  some  lawyer  from  ITT, 
it  was  a  formal  request, 

Mr.  Manelli,  I  believe  it  was  a  request  from  ITT.  I  doubt  if  it  was 
tendered  under  the  Freedom  of  Information  Act  but 

Mr.  Ward.  I  would  be  very  interested. 

Mr.  IManelli.  We  have  to  review  that. 

Mr.  Ward.  If  it  is  under  the  Freedom  of  Information  Act,  why, 
then,  I  am  sure  that  the  papers  will  reflect  what  my  impressions  were. 

Mr.  Manelli.  Mr.  Chairman,  I  think  that  is  all  the  questions  I  have. 

Mr.  Pickle.  Do  you  have  any  questions,  Mr.  Lent? 

Mr.  Lent.  I  have  no  questions. 

Mr.  Pickle.  Mr.  Carney,  do  you  have  any  questions  at  this  point? 

Mr.  Carney.  "Wliat  I  am  interested  in  beyond  this  case  here  appears- 
to  me,  and  I  was  not  at  the  other  meetings — I  have  read  the  testimony 
that  Mr.  Ward  was  in  private  practice  for  at  least  seven  years  with  the 
firm  and  that  firm  had  certain  cases  that  when  you  went  into  the  serv- 
ice of  the  FTC  sort  of  lapped  over  and  you  had  as  your  responsibilities- 
a  certain  connection  with  those  cases.  Some  of  those  cases  you  appear 
to  have  disqualified  yourself  and  others  you  did  not.  Right? 

Mr,  Ward.  Mr,  Carney,  let  me  clear  that  up  I  would  also  say  that 
before  I  testified  last  Thursday  I  had  not  had  access  to  all  the  docu- 
ments that  I  subsequently  was  able  to  review.  I  think  I  might  have 
given  more  intelligible  answers  had  I  laiown  of  the  ma,terial  that  was 
going  to  be  raised. 

My  connection  with  the  law  firm  was  terminated  as  of  N'ovember  1, 
1970.  My  arrangement  with  the  law  firm  was  finished  as  of  that  time,  or 
it  may  even  have  been  before  that,  I  don't  remember  what  the  effective 
date  was.  I  had  no  continuing  responsibility  with  regard  to  any  case, 
any  matter.  Nothing  that  happened  after  November  1,  1970  was  done 
with  either  my  knowledge  or  participation.  I  had  nothing  to  do  with 
the  law  firm  after  November  1,  1970,  except  that  I  had  not  been  com- 
pletely paid  all  of  the  money  that  was  due  me  in  connection  with  my 
prior  period  of  practice. 

Now,  in  connection  with  some  clients  of  the  firm,  I  had  had  such 
an  extensive  involvement  with  them  that  I  felt  it  would  have  been 
unfair  to  them,  and  if  it  had  not  been  unfair  it  would  have  looked  a 
little  unfair  both  to  them  and  to  the  Government  for  me  to  act  in 
matters  involving  them. 
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Now,  with  respect  to  other  clients  as  to  which  I  had  not  been  deeply- 
involved,  was  not  that  intimately  familiar  v.ith  their  activities,  or 
which  I  had  been  involved  with  some  period  of  time  before  in  matters 
that  were  wholly  different  involving,  as  the  bread  case  did,  a  subsidiary 
of  ITT  that  I  had  never  had  anythinof  to  do  with,  I  did  not  feel  it  was 
necessary  to  disqualify  myself,  and  I  didn't. 

Mr.  Carney.  All  right. 

Then  you  served  from  November  1970  to  May  1973  for  the  FTC  and 
you  left  there  and  went  with  another  law  firm  ? 

]\Ir.  Y\^ARD.  Yes. 

]Mr.  Carney.  Now,  subsequently — I  just  want  this  for  my  informa- 
tion— when  you  left  the  FTC  did  you  pick  up  in  your  new  law  firm 
a  number  of  clients  or  some  clients  that  you  had  had  cases  that  in- 
vobed  you  while  you  were  with  the  FTC  ? 

Mr.  Ward.  Mr.  Carney,  I  had  had  no  relationship.  Most  of  the 
clients  that  I  have  worked  for  in  the  Cleveland  firm  were  clients  that 
were  now  to  me,  and  had  not  been  involved  with  matters  in  the  Fed- 
eral Trade  Commission. 

With  regard  to  Fruehauf ,  the  lawyer  that  was  then  general  counsel 
to  Fruehauf  was  new.  I  had  had  some  contact  with  him  and  he  knew 
me  from  other  circumstances.  The  people  at  Fruehauf  did  not  know 
me  and  as  far  as  I  can  recall  I  had  no  contact  with  them. 

While  I  vras  at  the  Commission  I  had  nothing  whatever  to  do  with 
anything  pending  before  the  Commission  that  involved  Avis  Rent-A- 
Car.  I  continued  and  I  do  now  represent  them.  Yv^iile  I  cannot  be  posi- 
tive completely,  I  believe  that  none  of  the  matters  on  which  I  have 
spent  time  for  clients  since  returning  to  private  practice  in  INIay  1973 
have  involved  companies  with  which  I  had  any  substantial  contact 
while  at  the  Federal  Trade  Commission. 

jNIr.  Carney.  Now,  the  reason  I  am  asking  these  questions  is  not  to 
infer  an}i:hing  wrong  with  jowr  actions  or  anything  else,  I  am  just 
asking  would  your  experience  in  private  practice  plus  your  experience 
with  the  Government- — do  you  think  that  perhaps  the  laws  of  this 
country  in  general  should  be  strengthened  or  clarified  to  prevent  situ- 
ations like  are  at  least  being  concerned  now  ? 

Do  you  think  that  this  committee  could  recommend  sound  sub- 
stantial legislation  that  would  put  anybody  else  in  the  position  you 
appear  to  be  in  now  ? 

Mr.  Ward.  Mr.  Carney,  perhaps  I  don't  recognize  the  position  I  am 
in  but  I  vrould  hope  the  committee 

Mr.  Carney.  The  inference  is  there  from  what  has  come  out  here.  I 
am  not  sa,ying  it  is  right  or  wrong,  but  the  inference  is  there. 

Do  you  think  that  perhaps  the  laws  should  be  tightened  up  to  say 
that  a'man  who  served  the  Government  for  a  period  of  time,  a?  number 
of  years,  should  not.  and  make  it  stronger  than  they  are  now?  , 

Mr.  Ward.  I  would  be  very  definitely  opposed  to  that. 
Mr.  Carney.  Y^iy? 

IMr.  Ward.  I  think  the  rules  are  pretty  strict  now  on  the  disqualifi- 
cation of  the  Government  lawyers  in  subsequent  private  practice.  In 
matters  with  which  they  may  have  come  in  contact  with  companies, 
they  can  have  nothing  whatever  to  do  with  them  for  a  year.  In  matters 
which  they  had  a  substantial  personal  involvement  in  the  identical 
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matter,  they  can  never  liaye  any  participiition.  I  think  tliose  are  two  , 
very  reasonable  requirements. 

To  make  the  restrictions  any  o;reater,  you  will  just  have  to  face  up 
to  the  fact  that  lawyers  will  not  be  available  to  come  into  the  Govern- 
ment, as  Chairman  Kirkpatrick  was,  as  David  Dennison  was,  as  I  was,,  ! 
as  Bob  Pitofsky  was.  I  mean  you  talk  about  the  entire  law  enforce- 
ment ^roup  at  the  Federal  Trade  Commission  and  they  all  came  in 
from  private  law  firms. 

I  would  hope  we  never  get  into  a  situntion  where  we  discourag:e- 
that  kind  of  service.  While  I  was  there  I  brouojht  in  Peter  Ward  from 
ft  law  firm  in  Philadelphia,  I  brou2:ht  in  a  lawyer  from  Detroit,  and 
they  have  served  the  Commission  with  distinction.  I  just  know  that  if 
you  increase  the  strictness  of  the  standards  beyond  those  high  stand- 
ards that  are  now  provided  by  the  canons  of  ethics,  it  seems  to  me  that 
it  will  be  a  disservice  to  the  Government,  not  a  benefit. 

I  mean,  anyone  can  say  once  a  lawyer  has  w^orked  for  a  client  he- 
always  has  an  allegiance  to  that  client.  The  bar  has  never  thought  so,, 
and  I  don't  belieA^e  fair-minded  people  think  so. 

Mr,  Carney.  I  am  just  asking  these  questions  from  a  philosophical 
point  of  view.  I  appreciate  your  remarks. 

That  is  all  the  questions  I  have.  Mr.  Chairman. 

Mr.  Pickle.  I  want  to  proceed  with  some  questions  on  the  beer  case, 
but  before  I  do,  it  is  my  understanding  that  you  have  been  furnished 
a  copy  of  the  hearing  which  took  place  last  week. 

Mr.  Ward.  I  have  been. 

Mr.  PicKi.E.  And  that  you  have  reviewed  them.  You  may  want  to- 
keep  them  aiid  look  them  over  or  consider  them  further. 

Do  you  wish  to  do  that  ? 

Mr.  Ward.  I  do,  Mr.  Chairman.  I  wanted  to  make  a  request  to  the 
committee  to  allow  me  to  look  at  the  record  today  and  to  submit  a 
further  sworn  statement. 

Mr.  Pickle.  Is  that  agreeable  ? 

Mr.  Lent.  Yes. 

Mr.  Pickle.  Mr.  Carney? 

Mr.  Carney.  Yes. 

Mr.  Pickle.  Then  without  objection  they  will  give  you  a  copy. 

Mr.  Ward.  Thank  you. 

Mr.  Pickle.  Mr.  Ward,  I  want  to  ask  you  some  questions  on  the 
beer  case  and  I  want  to  move  alon^  as  quickly  as  we  can.  I  will  try 
to  stay  with  the  questions. 

You  know^  of  the  interest  of  tliis  subcommittee  in  the  investigation 
and  the  possible  settling  of  the  beer  investigation  by  the  FTC.  You 
came  witli  the  FTC  in  November  1970. 

Mr.  Ward.  Yes. 

Mr.  Pickle.  "WHien  was  your  first  review  of  the  investigation  of  the 
beer  industry  case  after  your  arrival  ? 

Mr.  Ward.  ]\Ir,  Pickle,  I  don't  remember  exactly  when,  but  I  am 
sure  it  was  fairly  soon  after  I  came  in  because  the  staif  was  then 
involved  in  a  major  expansion  of  those  efforts. 

Mr.  Pickle.  What  was  your  initial  impression  after  your  first  re- 
view of  this  case  of  possible  Robinson-Patman  action? 

Mr.  Ward.  I  was  optimistic.  I  thought  that  on  the  basis  of  what  the 
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staff  told  me  they  liad  been  told  by  complainants  that  there  was  a  <]food 
likelihood  that  with  an  investigation  we  would  be  able  to  take  remedial 
action. 

Mr.  Pickle.  Were  you  aware  at  tliat  time  that  a  Mr,  Benjamin 
"\"o2;ler  had  conducted  interviews  Avith  Anheuser-Busch  and  I  believe 
Schlitz  attorneys  relative  to  this  case? 

Mr.  Ward.  I  don't  remember  that,  no,  sir. 

Ml-.  PicKLK.  Were  you  aware  that  in  October  of  1970,  1  month,  ap- 
proximately, before  you  joined  the  Commission,  that  an  attorney  in 
Xew  (^rjeans  had  inflicated  to  Mr.  Vogler  that  subpenas  would  be  in 
order  in  the  beer  investigation  ? 

yiv.  Ward.  I  am  sure  that  I  became  aware  of  that. 

Mr.  Pickle.  If  you  reviewed  tlie  case  you  would  know  that,  would 
you  not  ? 

Mr.  Ward.  I  am  reasonably  certain  that  I  would  have. 

Mr.  Pickle.  Now,  do  you  remember  when  you  discussed  this  case 
with  Mr.  Barnes  first? 

jNIr.  Ward.  Well,  it  would  have  been  some  time — I  don't  remember, 
no,  but  it  must  have  been  some  time  in  November  of  1970  because  I 
made  an  etfort  to  review  all  the  things  that  were  pending.  If  I  didn't 
get  to  it  in  November,  I  got  to  it  as  soon  as  I  could. 

]\Ir.  Pickle.  Let  me  ask  counsel  at  this  time  : 

Was  Mr.  Barnes  assigned  to  this  case  in  November  1970,  or  in  1971  ? 

Mr.  Eaabe.  He  was  assigned  in  November  1970. 

Mr.  Pickle.  Why  did  3'ou,  Mr.  Ward,  feel  that  a  Pobinson-Patman 
Act  was  not  in  action  in  early  197'2?  We  have  jumped  a  year. 

Mv.  Ward.  I  do  not  recall  making  that  judgment  in  early  1972,  and 
certainly  the 

Mr.  Pickle.  In  1972  did  you  tell  ]\fr.  Barnes  that  you  did  not  think 
that  tlie  Robinson-Patman  Act  should  be  brought  in  the  beer  case  ? 

^Ir.  Ward.  I  don't  tliink  I  ever  told  Mr.  Barnes  that  I  felt  a  Robin- 
son-Patman Act  case  in  the  beer  industry  was  not  a  possibility. 

^Mr.  PicKT>E.  Would  it  be  correct  to  characterize  actions  in  late  1971 
and  early  1972  on  this  beer  case  as  moving  away  from  a  consideration 
of  a  Robinson-Patman  action,  to  considering  a  broader  aspect  of  con- 
sideration ;  namely,  that  of  structure  ? 

Mr.  Ward.  Was  that  in  1971-72  ? 

Mr.  Pickle.  Late  1971  or  early  1972. 

Mr.  Ward.  I  believe  not.  My  own  impression  is  that  in  spite  of  the 
reasons  that  we  were  initially  optimistic  about  the  investigation,  by 
the  end  of  1971  when  Mr.  Voirler  and  Mr.  Underwood  and  others 
had  summarized  what  they  had  been  able  to  get  in  Texas,  they  had 
come  to  the  conclusion  that  some  of  the  representations  made  that 
there  were  periodic — and  I  am  just  going  to  give  an  example  or  two — ■ 
that  there  were  periodic  price  discriminations  and  display  allowances, 
or  that,  the  major  companies  sort  of  followed  one  after  the  other, 
bombarding  particular  markets  with  tlie  special  deals,  my  recollection 
is  that  those  charges  didn't  prove  out.  For  some  reason  the  staff  became 
less  enthusiastic  about  the  possibility  that  that  kind  of  a  charge  could 
be  sustained. 

IMr.  Pickle.  Then  Mr.  A^ogler  or  tlie  persons  involved  in  the  New 
Orleans  area  in  the  Texas  case  fielt  that  the  case  was  weaker  in  late 
1971  and  1972  than  it  was  in  1970  ? 
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]Mr.  Ward.  They  felt  that  it  was  different.  I  don't  know  that  they 
felt  it  was  weaker,  in  the  meantime. 

Mr.  Pickle.  And  you  don't  remember  that  you  made  any  statements 
to  Mr.  Barnes  in  early  1972  that  you  didn't  think  that  the  Robinson- 
Patman  Act  should  be  brought? 

Mr.  Ward.  I  don't  recall  that.  I  notice  on  the  chronology  that  the 
Vogler  memo  in  April  1972.  which  he  wrote  Ijecause  he  was  leavini>' 
the  Commission,  he  wrote  his  summary  at  that  time.  We  had  been 
trying  to  get  a  summary.  He  expresed  the  view  that  section  5,  section 
■2(a)  projects  were  good. 

Mr.  Pickle.  In  the  summer  of  1971  it  has  been  indicated  to  this  sub- 
committee staff  on  that :  ( 1 )  you  refused  an  oral  staff  request  for  sub- 
pena  authority,  (2)  additional  manpower  and  (3)  travel  authoriza- 
tion in  connection  wdth  the  beer  investigation.  Is  this  true  ? 

If  it  is  true,  why  did  you  refuse  these  oral  staff  reports  ? 

Mr.  Ward.  I  don't  recall  it,  Mr.  Pickle.  I  have  no  recolleotion  that 
I  did  that. 

Mr.  Pickle.  I  would  want  the  staff  to  be  looking  at  that  chronology 
•or  evidence  to  see  if  the  request  was  made.  I  presume  it  was  made  by 
Mr.  Vogler  but  would  the  staff'  comment  on  that  at  this  time? 

Mr.  Lent.  Mr.  Chairman. 

]\f  r.  Pickle.  I  will  recognize  you  in  a  minute. 

Mr.  Ward.  There  were  three  of  them  that  spent  3  weeks  in  Texas 
in  September  of  1971.  I  may  be  mistaken,  but  I  believe  that  I  did  not 
refuse  any  requests  that  were  made  to  me  for  the  right  to  use  process 
or  the  right  to  interview  witnesses. 

Mr.  Pickle.  You  do  not  recall  whetlier  either  Mr.  Vogler  had  made 
these  requests  or  whether  Mr.  Barnes  had  made  this  request? 

J'Ir.  Ward.  I  do  not  recall. 
.  Mr.  Pickle.  You  don't  recall  ? 

Mr.  Ward.  I  do  not  recall. 

Mr.  Pickle.  Well,  in  this  same  particular  interview  to  which  I  have 
reference— — - 

IMr.  Ward.  As  a  matter  of  fact,  let  me  follow  that  up  a  little  bit.  I 
didn't  sign  subpenas,  the  Assistant  Director  signed  those.  Now,  they 
might  check  with  me  and  it  is  conceivable  that  I  would  have  turned 
them  over  but  I  don't  remember. 

Mr.  Pickle.  Tlie  question  said  it  was  an  oral  staff  request.  They 
could  have  asked  you. 

Well,  now,  in  this  same  interview  to  which  I  had  reference,  Judge 
Barnes  indicated  that  he  had  felt  that  a  Robinson-Patman  Act  action 
stemming  from  the  Texas  investigation  should  have  been  pursued  and 
that  if  pursued  it  would  have  had  national  application. 

Now,  what  was  your  opinion  of  the  situation  at  that  time,  or  wliy 
did  you  not  agree  with  Judge  Barnes  ? 

Mr.  Ward.  Well,  I  would  like  to  give  you  a  different  impression  of 
my  approach  in  this  case.  In  this  inatter  I  died  hard.  I  stuck  with  the 
investigation  long  after  practically  everybody  on  the  staff  was  un- 
animous in  saying  it  should  be  closed.  I  do  not  remember  ever  telling 
Ernest  Barnes,  or  anybody  else,  that  I  was  opposed  to  further  in- 
vestigation of  the  beer  industry,  because  I  was  not. 

Mr.  Pickle.  If  you  were  not,  and  you  wanted  to  proceed  and  Judge 


189 

Barnes  wanted  to  proceed,  who  was  recommending  that  you  stop  it? 
You  were  the  two  primary  movers  and  shakers  down  there  in  the 
Department. 

Mr.  Ward.  I  would  lilce  to  think  we  were. 

Mr.  Pickle.  Well,  if  you  two  said  no,  who  is  the  "staff"  that  said 
it  ouc"lit  to  be  closed  when  the  New  Orleans  staff  had  recommended 
that  the  case  be  pursued  and  be  in  a  complaint  file? 

A  district  court  in  Houston  has  stated  clearl}'  that  in  a  case  similar 
that  facts  clearly  showed  that  it  was  subject  to  an  antitrust  violation. 

]Mr.  Ward.  I  would  demur  a  little  bit  to  that  characterization. 

jSIr.  Pickle.  I  have  further  questions. 

Now,  if  all  that  is  going  on,  who  is  "the  staff"  that  you  refer  to 
whom  you  said  thought  it  ouglit  to  be  closed?  I  don't  find  anybody 
recommending  it  ought  to  be  closed. 

JVIr.  Ward.  Well,  of  course  I  don't  have  Mr.  Vogler's  memo  to 
Supervisor  Barnes,  which  is  dated  April  28,  1972,  in  which  he  sum- 
marizes the  results  of  this  investigation  to  that  date. 

Mr.  Pickle.  I  ask  the  staff  to  give  you  a  copy  of  that  now  or  later  so 
that  j'ou  have  it. 

Mr.  Ward.  Let  me  make  this  point.  Both  Mr.  Barnes  and  I  had  been 
pressing  to  get  a  summary  of  that  investigation. 

Now,  Ernest  Barnes  was  a  good  deal  more  intimately  aware  of  what 
the  staff  was  doing  than  I  was  because  he  was  supervising  it  directly 
and  I  got  ni}^  reports  through  him.  As  a  matter  of  fact,  the  reason 
Vogler  wrote  that  memorandum  was  that  he  had  to  do  it  before  he 
left  the  Federal  Trade  Commission,  but  it  was  not  a  situation  where 
that  ,he  was  beating  down  our  door  with  a  recommendation,  because 
he  was  not.  I  don't  think  this  memorandum  was  a  recommendation. 

Mr.  Pickle.  I  can  see  that  you  were  relying  on  Mr.  Barnes  because 
he  was  directly  in  charge. 

Mr.  Ward.  Yes.  and  we  were  both  relying  on  JSIr.  Vogler. 

Mr.  Pickle.  You  relied  on  him  and  he  recommended  that  you  did 
bring  the  Robinson-Patman  case.  Why  did  you  disagree  with  him  ? 

Mr.  Ward.  Wait  a  minute.  I  never  disagreed  with  him.  There  was 
never  a  I'ecommendation  made  for  a  case  here.  There  was  Vogler's 
memorandum  I  remember  as  being  a  summary  of  what  the  investiga- 
tion show^ed,  but  it  was  not  in  any  sense  a  recommendation  to  sue.  It  is 
easy  to  make  a  statement  at  the  beginning  of  an  investigation  that  we 
are  going  to  have  a  case  in  6  months,  but  in  this  case  it  did  not  work 
out  that  way. 

Mr.  Pickle.  Perhaps  instead  of  making  a  decision  on  a  Robinson- 
Patman  case  would  it  be  accurate  to  say  that  in  view  of  JNIr.  Vogler's 
memorandum  in  April  of  1972  that  a  Robinson-Patman  case  was  pos- 
sible in  this  Galveston-Houston  market  area? 

Mr.  Ward.  Yes. 

Mr.  Pickle.  Would  it  be  accurate  then  to  say  that  the  reason  you 
didn't  proceed  with  the  Robinson-Patman  was  because  you  or  the 
Commission  or  someone  decided  that  they  would  switch  from  the 
Robinson-Patman  to  a  structured  case  ? 

Mr.  Ward.  No,  sir,  it  would  not  be  accurate  to  say  that  and  I  think 
that  I  can  explain  why. 

Mr.  Pickle.  All  right. 
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Mr.  Ward.  The  investigation  had  been  proceeding  under  section  5 
and  section  2(a) .  Section  5  is  the  best  antitrust  law  we  have.  You  don't 
have  to  prove  monopoly  to  prove  violation  of  section  5.  As  a  matter  of 
fact,  it  is  in  many  respects  much  cheaper  and  much  easier,  and  maybe 
even  more  effective,  than  a  Robinson-Patman  order  so  it  was  always 
included  as  a  basic  part  of  an  investigation.  Now,  what  happened  in 
April  1072  was  that  Vogler  left  and  we  had  to  put  another  attorney 
on  it.  Now,  when  we  put  another  attorney  on  it  he  was  not  told  to 
stick  only  to  section  5,  build  a  structure  case,  do  all  these  wonderful 
things. 

Mr.  Pickle.  Now,  at  this  time,  though,  it  was  your  recommendation 
that  you  still  continue  with  the  Robinson-Patman  Act? 

Mr.  Ward.  Absolutely.  I  might  f)omt  out 

Mr.  Pickle.  It  was  not  your  recommendation  that  you  switch  over 
to  a  structure  case  ? 

Mr.  Ward.  Absolutely  not.  I  want  to  be  absolutely  clear  on  that.  I 
don't  cars  what,  I  am  sure  that  there  are  no  records  that  will  show  that 
I  did  anything  of  the  kind,  and  in  fact  I  did  not. 

When  I  appointed  Marshall  to  this  case — he  was  assigned  in  August 
1972 — when  Marshall  came  in  he  xA'as  a  bright  young  law  student 
and  he  was  the  only  student  there  that  wanted  to  be  involved  with 
Robinson-Patman.  I  took  him  to  be  the  hottest  prospect  we  had  for 
Robinson-Patman  enforcement.  I  put  him  on  the  beer  case  and  I 
thought,  "There,  we're  going  to  get  some  progress."  He  and  Tony 
Joseph,  who  was  one  of  the  best  attorneys  and  who  had  prosecuteJcl 
the  Coors  beer  case,  my  motivation  on  this  case  was  so  clear  that 

Mr.  Pickle.  The  point  I  want  to  establish  here 

We  have  a  quorum  call  and  it  is  a  straight  quorum,  so  we  must  go 
to  the  floor  on  this. 

At  this  point,  approximately  in  April  1972,  or  whenever  the  recom- 
rnendation  was  that  Vogler  was  leaving,  it  was  still  your  recommenda- 
tion to  continue  on  Robinson-Patman  and  you  did  not  recommend 
switching,  or  no  one  importuned  you  on  a  national  basis  to  a  structure 
case  ? 

Mr.  Ward.  No. 

Mr.  Lent.  Mr.  Chairman,  while  we  are  answering  the  quorum  per- 
haps Mr.  Ward  can  be  accorded  an  opportunity  to  go  over  the  memo- 
randum. 

Mr.  Ward.  Yes. 

Mr.  Pickle.  The  committee  will  stand  in  recess  for  10  minutes. 

[Brief  recess.] 

Mr.  Pickle.  The  committee  will  resume  its  hearings. 

Mr.  Wai'd,  since  the  recess  in  the  last  few  minutes  have  you  had  a 
chance  to  look  over  the  memorandum  which  staff  furnished  you  ?  I  am 
talking  about  now  the 

Mr.  Ward.  I  have  read  Mr.  Vogler's  April  28  summar}^  status  report, 
yes. 

Mr.  Pickle.  Do  you  have  any  comment  to  make  on  it  ? 

Mr.  Ward.  It  does  refresh  my  recollection  of  the  fact  that  there  was 
a  broadening  of  the  investigation  that  happened  in  1972.  Apparently 
as  a  result  of  meetings  with  Mr.  Barnes,  Mr.  Gercke,  Mr.  Hanscom 
and  myself  I  now  recall  that  when  the  authority  to  use  compulsory 
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process  was  requested  from  the  Commission  some  views  of  the  Bureau 
of  Economics  had  already  been  gotten  and,  although  this  menioran- 
dum  does  not  make  it  clear,  it  is  conceivable  that  the  Bureau  of  Eco- 
nomics may  have  submitted  memorandums  to  the  Commission  in  sup- 
port of  the  request  to  use  compulsory  process.  I  think  that  is  a  little 
bit  different  than  my  recollection  had  been.  Apparently  there  was  a 
decision  based  on  review  with  Mv.  ^^ogler  to  expand  the  investigation 
somewhat  although  it  does  not  make  it  precisely  clear  in  this  memoran- 
dum how  the  scope  of  the  investigation  was  to  be  broadened. 

Mr.  Pickle.  Now  you  state  that  after  reviewing  the  meniorandum 
that  it  is  apparent  that  the  case  was  broadened  at  this  point.  Your 
statement  a  few  minutes  earlier  was  that  you  were  strong  in  your 
opinion  that  we  should  proceed  with  the  Robinson-Patman  approach. 

;Mr.  Ward.  Yes. 

Mr.  Pickle.  "Where  in  the  record  will  we  have  that  statement  by 
■you  that  you  want  to  consider  it  and  not  take  this  action  but  proceed 
with  the  Robinson-Patman  ?  Is  that  in  our  files  ? 

Mr.  WAiiD.  I  have  read  the  chronology.  There  is  very  little  that  I 
wrote  referred  to  and  it  may  be  that  there  are  no  written  statements 
in  the  files  that  are  mine.  I  would  say,  however,  that  I  must  have  had 
some  comment,  I  must  have  approved  the  request  to  use  compulsory 
authority.  I  must  have  signed  on  those  memos. 

This  memorandum  suggests  to  me  that  Vogler  had  been  encouraged 
to  go  ahead  as  rapidly  as  possible.  I  know  that  is  consistent  with  my 
recollection.  He  begins  by  saying,  "Reference  is  made  to  our  frequent 
conversations  concerning  the  captioned  file."  This  of  course  is  to 
Barnes.  I  know  I  talked  quite  a  bit  to  Barnes  and  occasionally  to 
Vogler  about  moving  this  investigation  on. 

Mr.  Pickle.  Did  you  see  this  memorandum  at  the  time  ? 

Mr.  Ward.  I  am  sure  that  I  did.  I  did,  yes,  because  I  was  interested 
in  how  the  investigation  was  going.  I  am  sure  that  I  saw  this 
memorandum. 

Mr.  Pickle.  You  had  stated  a  few  minutes  earlier  also  that  you 
relied  on  Mr.  Barnes  but  he  was  primarily  assigned  to  the  specific  job 
of  making  the  initial  investigation  on  the  staff,  so  you  did  rely  on  liim. 

Mr.  Ward.  Yes. 

Mr.  Pickle.  That  does  not  mean  that  you  did  not  take  his  recom- 
m.endation  but  you  reserved  that  for  yourself,  that  decision  ? 

Mr.  Ward.  Yes,  sir. 

Mr.  Pickle.  At  this  particular  time  was  a  Mr.  Joseph  put  on  the 
beer  case  ? 

Mr.  Ward.  Yes. 

Mr.  Pickle.  Who  put  him  on  this  case  ? 

Mr.  Ward.  I  am  sure  he  was  assigned  after  I  consulted  with  Mr. 
Barnes  and  with  Mr.  Garfield  and  after  I  talked  to  him. 

Mr.  Pickle.  You  assigned  him  to  the  case  ? 

Mr.  Ward.  Yes.  I  made  all  the  assignments,  of  every  attornej-  to 
every  case. 

Mr.  Pickle.  Could  you  state  for  tlie  committee  why  Mr.  Joseph  was 
put  on  the  case  ? 

Mr.  Ward.  He  was  put  on  the  case  because  he  had  just  finished  a 
case  involving  Coors  Beer  Brewing  Co.  or  whatever  it  is,  so  that  he 
was  familiar  with  problems  in  tlie  beer  business. 
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Mr.  Pickle.  Was  the  Coots  case  a  Kobinson-Patman  case  or  a 
structured  case  ? 

Mr.  Ward.  It  was  a  price-fixing  case  generally  and  there  were  other 
restrictive  agreements.  I  am  fairly  sure  that  there  were  some  Clayton 
Act  charges  m  it  but  it  was  a  section  5  price-fixing  case  primarily. 

Mr.  Pickle.  Could  you  tell  the  committee  how  you  would  charac- 
terize Mr.  Joseph's  attitude  about  bringing  a  Robinson-Patman  case  ? 
Mr.  Ward.  As  it  developed,  as  the  investigation  proceeded  he  be- 
came very  negative  about  a  possible  Robinson-Patman  case. 

Mr.  Pickle.  Did  he  have  any  position  at  the  time  he  was  assigned 
to  the  case  as  far  as  you  knew  ? 

Mr.  Ward.  I  do  not  recall  any.  I  believe  that  he  was  pleased  to  have 
the  assignment  to  carry  out  the  investigation.  I  am  not  familiar  at  this 
point  in  time  with  his  background  in  terms  of  whether  he  had  worked 
on  many  Robinson-Patman  cases  before.  I  believe  he  had  and  he  has 
a  good  reputation  among  the  other  lawyers  on  the  Commission  staff. 
Again  we  were  assigning  him  considera]3le  responsibility  in  addition 
to  Coors.  Of  course,  he  was  responsible  for  the  Tysons  Corner  cases  and 
Jie  had  other  assignments.  He  was  a  busy  lawyer. 

Mr,  Pickle.  In  February  1972  you  took  the  evidence  that  had  been 
gathered  in  the  beer  investigation  and  you  asked  the  Bureau  of  Eco- 
nomics to  look  the  evidence  over  and  to  give  you  their  reaction.  Now 
are  you  aware  that  it  is  generally  accepted  that  the  Bureau  of  Eco- 
nomics does  not  think  that  Robinson-Patman  actions  are  good  public 
policy? 

Mr,  Ward.  I  think  that  is  true.  But  I  was  in  this  position  at  the 
Federal  Trade  Commission :  If  I  didn't  get  the  views  of  the  Bureau 
of  Economics  myself,  and  I  then  went  ahead  with  the  matter  and 
sent  it  to  the  Commission,  the  Commission  at  the  time  the  investiga- 
tion was  finished  would  then  itself  ask  the  Bureau  of  Economics  for 
its  views.  At  that  point  in  time  if  the  Bureau  had  any  suggestions 
which  required  the  accumulation  of  facts,  I  had  to  put  the  staff  back 
to  work  and  duplicate  and  take  additional  time  to  get  any  kind  of 
result. 

I  adopted  the  policy  very  early,  that  I  involved  the  Bureau  of 
Economics  in  an  investigation  as  soon  as  it  began.  If  in  fact  the  Bureau 
of  Economics  was  able  to  pursuade  the  Commission  at  the  time  a 
request  for  compulsory  process  was  made  that  we  were  wasting  our 
time,  that  there  was  no  sense  in  going  forward  with  the  investigation 
for  whatever  reason,  antagonism  to  this  act  or  any  other  act,  I  felt 
that  that  was  the  Commission's  decision  and  I  was  protected.  I  was 
not  going  to  waste  the  time  of  the  Bureau  of  Competition  working 
on  a  matter  that  the  Commission  ultimately  would  reject. 

Mr.  Pickij^..  After  ISIr.  Joseph  and  Mr.  Marshall  and  Mr.  Baker 
were  assigned  to  do  field  investigation  on  the  beer  complaint,  did  you 
feel  that  they  all  had  a  good  background  to  make  these  field  investiga- 
tions ?  Did  they  have  the  experience  to  conduct  properly  these  exam- 
inations ? 

Mr.  Ward.  I  believe  so,  yes.  Mr.  Marshall  was  a  very  new  attorney. 
He  had  just  come  into  the  Commission.  As  I  was  saying  before  we 
took  the  break,  I  was  delighted  when  Mr.  Marshall  indicated  an  in- 
terest in  Robinson-Patman  enforcement  because  I  had  difficulty,  as 


193 

Mr.  Barnes  indicated,  in  getting  lawyers  who  were  enthusiastic  about 
working  in  that  area,  including  most  of  the  lawyers  who  had  worked, 
on  Eobinson-Patman  forj-ears. 

I  had  trouble,  so  I  was  delighted  when  Mr.  Marshall  was  interested' 
and  his  lack  of  experience  I  felt  was  more  than  matched  by,  No.  1,. 
his  enthusiasm  for  what  he  was  doing,  which  is  very  important,  and, 
No.  2,  by  just  native  ability.  He  is  a  very  bright  young  man  and  I  felt 
he  could  contribute  a  lot.  I  can't  remember  who  else  may  have  been 
working  on  the  staff.  It  may  have  been  just  Joseph  and  Marshall. 

jNIr.  Pickle.  Do  you  feel  before  they  made  their  field  investigation 
that  they  were  properly  reviewed  and  briefed  on  the  ramifications  of 
this  case  so  that  they  were  fully  qualified  and  informed  of  facts  before 
they  went  into  the  field  ? 

I\Ir.  Ward.  Well,  I  do  know  that  it  took  them  a  substantial  period  of 
time  to  get  out  in  tlie  field  and  I  believe  that  the  reason  for  that  delay 
was  becoming  familiar  with  what  was  a  substantial  file.  In  other 
words,  even  though  this  chronology  begins  in  May  of  1969,  it  was 
stated  to  me  on  several  occasions  by  attorneys  in  the  Bureau  of 
Competition  that  the  Commission  had  been  beating  its  head  against 
the  beer  industry  for  literally  years  and,  a  lot  of  people  told  me,  un- 
successfully. I  know  that  they  had  an  awful  lot  of  file  material  to 
review.  , 

Mr.  Pickle.  I  would  like  to  ask  you  some  questions  as  a  follow-on 
to  this  in  the  same  period  of  the  case.  In  February  of  1973  your  staff 
either  recommended  or  suggested  that  they  would  recommend  to  close 
the  beer  case  because  the  FTC  either  would  not  or  could  not  make  a 
case  that  would  restructure  the  beer  industrj-.  That  was  the  stand. 
Since  they  could  not  restructure  it,  they  wanted  to  close  it  entirely. 

Mr.  Ward.  I  don't  remember  that  and  I  have  not  seen 
the  memorandum. 

Mr.  Pickle.  If  our  files  reflect  that  memorandum  and  if  that  is  their 
recommendation,  would  you  state  why  you  feel  that  the  staff  would 
want  to  continually  restructure  it  and  not  be  satisfied  at  least  in 
carrying  out  a  Robinson-Patman  case  at  that  point  ? 

Mr.  Ward.  Well,  Mr.  Pickle,  let  me  give  you  the  situation  as  best  I 
remember  it.  I  have  not  looked  at  anything  except  this  chronology 
and  one  memorandum  but  I  know  that  after  diligent  work  by  the  staff 
that  was  assigned  to  this  case  on  the  basis  of  investigations  that  went 
back  in  history  longer  than  they  care  to  remember  and  longer  than  I 
can  remember,  they  came  to  the  conclusion  that  a  lot  of  the  traditional 
typos  of  Robinson-Patman  activity — price  discrimination,  illegal  pro- 
motional activities — simply  could  not  be  substantiated  to  any  great 
degree.  As  a  matter  of  fact,  that  is  what  Vogler's  memo  says  several 
times.  "\"\niat  they  thought  was  happening  just  was  not  happening. 
They  were  disappointed,  they  didn't  get  the  evidence  of  it,  it  was  not 
there. 

I  know  that  the  staff  felt  that  way.  They  also  felt  that  what  w\as 
really  going  on  was  that  Anheuser-Busch,  Schlitz  and  to  some  extent 
the  otlicr  major  brewers — Coors  was  a  major  brewer,  Pabst  to  some 
extent — the  big  guys  were  taking  advantage  of  a  situation  that  they 
were  able  to  maintain  largely  because  of  consumer  acceptance  that 
was  built  up  for  reasons  entirely  apart  from  price  discrimination. 
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Biiclweiser  along  with  the  primary  brand  of  Schlitz  when  it  weis 
introduced  into  a  market  at  or  about  the  same  price  as  Schaef  er  or  Lone 
Star  or  Pearl  or  one  of  these  others,  frequently  would  have  great 
consumer  appeal  because  of  national  advertising  and  other  advantages 
that  the  big  companies  had.  The  only  way  to  deal  with  what  they  were 
doing,  perliaps,  was  to  go  after  them  on  some  kind  of  a  broader 
T^asis  than  saying  merely,  stop  discriminating  in  price  in  Houston  and 
Galveston. 

Now  maybe  they  are  wrong.  On  the  other  hand,  that  was  their 
-conclusion.  I  know  that  that  is  something  like  the  rationale  that  Mr. 
Joseph  gave  to  me  after  his  investigation. 

]Mr.  Pickle.  This  disturbs  me  that  you  would  make  the  analogy 
that  in  the  event  that  Budweiser  or  Schlitz  would  come  into  a  market, 
lower  their  price  by  big  advertisement  to  meet  the  price  of  the  local 
beer,  that  this  would  have  consumer  appeal.  Now  I  would  agree  that 
this  would  have  consumer  appeal  but  would  it  not  also  do  great 
damage  to  the  local  dealer,  the  small  dealer  ? 

Mr.  Ward.  Well,  it  could,  Mr.  Pickle,  but  there  has  got  to  be  a 
discrimination  in  price  which  is  not  for  good  faith  meeting  of  compe- 
tition in  the  market. 

Mr.  Ptckle.  Do  we  not  have  histories  of  hundreds  and  hundreds 
of  cases  that  when  this  happens,  when  the  big  boys  come  in  and  cut 
their  price  and  make  it  equal  to  or  even  maybe  lower  than  some  local 
that  this  is  going  to  drive  the  little  man  out  of  business?  This  is  one 
of  the  purposes  of  the  Robinson-Patman  Act. 

"\'lliy  did  that  not  concern  you  as  much  as  just  stating  blandly,  if 
that  is  my  word,  that  this  would  have  consumer  appeal  ? 

Mr.  Ward.  Well,  I  was  trying  to  say  that  what  was  really  causing 
the  diversion  of  business  apparently  was  activity  in  the  marketplace 
other  than  pricp  discrimination. 

Mr.  Pickle.  My  question  is,  why  isn't  something  clone  when  tliat 
happens?  "V^Hiy  isn't  something  done  by  the  agency  charged  under 
the  law,  the  Federal  Trade  Commission,  to  do  something  about  it? 

^Ir.  Ward.  Well,  all  I  can  say  is  that  in  the  markets  that  they  were 
looking  at,  it  was  not  plain  and  the  evidence  did  not  show  that  they 
were  discriminating  in  price  between  customers  and  if  they  were 

Mr.  Pickle.  You  haA'e  a  Federal  court  decision  on  it  that  indicated 
that  the  evidence  was  there. 

Mr.  Ward.  Yes,  and  I  might  say  this,  Mr.  Pickle.  This  goes  back  to 
-another  statement  that  I  made  earlier.  Tlie  reason  that  the  Federal 
court  was  able  to  reach  that  conclusion  was  that  the  investigators  had 
used  compulsory  process,  had  deposed  people  under  oath,  had  used 
subpena  power,  had  gone  to  Anheuser-Busch  and  Schlitz  and  found 
out  what  they  were  doing. 

Now  contrast  that  with  the  Federal  Trade  Commission  investigation 
which  did  not  use  compulsory  process,  which  did  not  put  people 
under  oath.  Now  I  won't  say  that  in  hindsight,  even  now,  the  decision 
to  go  with  the  chart  approach  and  Vogler's  trips  around  to  talk  to 
distributors,  was  the  wrong  approach.  But  the  evidence  that  he  got, 
even  he  in  most  situations  indicated,  would  not  make  a  case.  So  21^ 
years  after  I  got  there  we  weren't  off  the  dime.  Now  I  take  responsibil- 
ity for  that. 
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Mr.  Pickle.  I  don't  believe  Mr.  Vogler  said  it  would  not  make  a 
case. 

Mr.  Ward.  I  think  many  of  liis  comments  in  here  with  regard  to 
specific  markets 

Mr.  Pickle.  The  conclusion  was  that  the  recomimendation  of  both 
he  and  Mr.  Van  Wart  was  that  he  did  have  a  case  and  it  ought  to  be 
brought  and  this  was  concurred  in  by  Judge  Barnes.  Mention  was 
made  that  one  distributor  did  not  give  all  the  information  from  the 
dealer  but  it  was  a  good  case.  I  don't  understand  why  the  Commission 
then  would  say,  maybe  this  is  a  good  thing  after  all,  it  brings  the 
prices  down. 

Mr.  Ward.  Oh,  no. 

Mr.  Pickle.  Desirable  perhaps  but  it  could  do  damage  to  the  busi- 
nesses in  this  country  and  that  is  the  very  purpose  of  the  Robinson- 
Patman  Act. 

Let  me  go  on  and  ask  you  another  question  here.  When  the  staff  came 
in  and  wanted  you  to  close  this  case  and  they  wanted  to  restructure 
and  not  proceed  with  Robinson-Patman,  you  did  not  agree  with  that 
as  I  recall  it.  Why  did  you  not  agree  with  it  ? 

Mr.  Ward.  That  is  what  the  chronology  says,  I  am  pleased  to  note. 

Mr.  Pickle.  Well,  apparently  it  did  but  the  chronology  also  is  close 
upon  you,  too,  Mr.  Ward,  and  that  is  on  March  31  you  instructed  Mr. 
Marshall  to  close  the  beer  investigation.  Xow  this  was  in  30  days'  time. 
You  said,  No,  don't  close  it,  it  ought  to  be  pursued.  Then  on  March  31 
you  said,  Close  it  down.  Why  did  you  instruct  Mr.  Marshall  to  close  it 
down,  this  bright  young  man  that  had  been  on  board  with  you  now 
for  a  few  months  ? 

Mr.  Ward.  No,  he  had  been  there  almost  a  year  by  then,  I  think. 

Mr.  Pickle.  All  right,  a  year. 

Mr.  Ward.  I  have  no  idea  what  kind  of — the  chronology  says  I  in- 
structed Marshall  to  close  the  case.  I  have  to  confess  I  don't  remember 
ever  giving  him  that  instruction  and  it  would  have  been  an  unusual 
thing  for  me  to  give  that  instruction  to  the  lowest  member  on  the  staff, 
in  any  case.  I  knew  who  he  was,  of  course. 

Mr.  Pickle.  The  staff  memorandum  said  that  in  a  few  days  after 
the  instruction  to  ISIr.  Marshall  to  close  it  down  you  instructed  him  not 
to  close  it.  Do  you  recall  that  ? 

Mr.  Ward.  I  don't  recall  anything  of  this  March  31  event,  no.  If 
there  are  memoranda  or  something  that  would  refresh  my  recollection, 
I  would  like  to  look  at  them.  If  there  aren't,  then  the  only  thing  I  can 
say  is  that  he  misunderstood  me. 

Mr.  Pickle.  Did  counsel  want  to  comment  on  this  ? 

Mr.  Manelli.  Yes. 

At  this  February  1973  meeting  that  we  are  talking  about  now,  did 
you  not — in  discussion  with  the  staff — say  that  they  could  not  close  the 
investigation  because  neither  the  Commission  nor  the  Congress  would 
accept  the  closing,  would  not  accept  the  fact,  and,  furthermore,  that 
they  needed  to  keep  it  open  to  get  more  information  in  order  to  prove 
to  the  Congress  that  there  was  no  case  ? 

Mr.  Ward.  Well,  frankly,  Mr.  Manelli,  that  does  not  sound  like 
anything  I  would  ever  have  written  down,  it  does  not  sound  like  any- 
thing I  have  ever  seen  and  it  does  not  sound  like  anything  I  have  ever 
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said.  Now  if  somebody  says  I  said  so,  I  would  like  to  know  who  it  is 
and  I  would  like  to  be  able  to  refute  it.  I  didn't  make  my  recommenda- 
tion to  the  Commission  on  the  basis  of  what  I  thought  Congress  was 
going  to  say  about  it.  If  I  had  done  that,  I  would  have  done  a  lot  of 
things  differently. 

Mr.  Pickle.  I  think  it  is  fair  to  identify  the  source  of  that  statement, 
counsel., 

Mr.  Ward.  I  think  so. 

Mr.  Manelli.  This  is  an  interview  that  was  had  with  Mr.  Joseph  on 
January  3  this  year. 

Mr.  Ward.  Well,  I  am  astounded. 

Mr.  Manelli.  He  was  one  of  the  participants  in  this  meeting. 

I  have  one  other  question. 

Mr.  Pickle.  Go  ahead. 

Mr.  Manelli.  On  the  question  of  the  court  proceeding  you  pointed 
out  to  Mr.  Pickle  that  the  court  did  have  the  advantage  of  compulsory 
process.  Didn't  Mr.  A'ogler  ask,  if  you  know,  in  the  summer  of  1971 
for  subpena  authority  request  as  well  as  additional  staff?  The  third 
thing  that  I  understand  that  he  may  have  asked  for  was  authority  to 
conduct  the  Texas  investigation  in  two  trips  rather  than  one.  Did  it 
come  to  your  attention,  do  you  recall  now,  in  late  summer  1971  Mr. 
Vogler  was  asking  for  subpena  authority  and  additional  staff? 

Mr.  Ward.  It  has  not  come  to  my  attention  now,  that  is  true.  I  am 
not  sure  why  I  w^ould  have  been  involved  in  it.  My  own  recollection  is, 
and  I  hope  this  turns  out  to  be  accurate,  that  Mr.  Barnes  testified  on 
this  pomt  and  made  his  testimony  in  the  answer.  I  don't  recall  ever 
taking  a  position  adverse  to  the  grant  or  to  a  request  for  authority  to 
use  compulsory  process  during  the  entire  time  I  was  at  the  Federal 
Ti-ade  Commission. 

Now  as  far  as  whether  I  would  have  approved  another  attorney  for 
the  be^r  investigation  with  Vogler,  undei-stand  it  is  entirely  possible 
that  I  may  not  have  had  an  attorney  assigned  to  the  case.  But  I  do  not 
recall  that  and  I  do  not  think  that  is  accurate. 

Mr.  Manelli.  Do  you  recall  any 

Mr.  Ward.  I  used  compulsory  process  in  connection  with  the  charts. 

Mr.  Manelli.  This  would  be  late  summer  of  1971. 1  am  not  clear  on 
when  the  subpena  authority  was  authorized  for  the  charts.  I  believe 
this  was  sometime  later. 

Mr.  Ward.  Preparation  of  additional  charts  was  done  in  the  summer 
of  1971. 

Mr.  Manelli.  Well,  the  chronolog}^  shows  a  draft  memo  on  Decem- 
ber 16,  1971  asking  for  compulsory  process  with  the  following  date, 
Febraary  11,  which  is  when  the  memo  was  sent  forward.  I  am  really 
talking  about  time  prior  to  that. 

]Mr.  Ward.  In  December,  according  to  the  chronology,  what  hap- 
pened is  exactly  what  I  would  have  anticipated.  He  prepared  the 
memorandum  and  I  approved  it. 

]Mr.  Manelli.  It  did  not  come  to  your  attention  before  that  that  Mr. 
Vogler  was  asking  in  late  summer  of  1971  that  subpena  authority  be 
obtained  and  additional  staff? 

Mr.  Ward.  I  don't  remember  anything  like  that  happening. 

Mr.  Manelli.  Do  you  recall  any  sequence  of  events  whereby  he 
attempted  to  utilize  the  New  Orleans  oflice  and  there  was  a  request  that 
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An  attorney  was  assigned  from  tlie  New  Orleans  office  on  this  and  tlie 
attempt  was  made  to  get  the  subpena  authority  by  the  New  Orleans 
field  office  which  was  unsuccessful  ?  In  other  words,  it  would  have  been 
a  situation,  if  arguably,  whereby  he  had  asked  for  subpena  authority 
and  additional  staff  and  had  been  turned  down  and  attempteil  to  go 
through  the  New  Orleans  office  and  get  the  man  down  there  and  have 
the  man  at  the  New  Orleans  office  ask  for  the  subpena,  is  that  correct? 

Mr.  Ward.  I  do  not  recall  that.  If  there  is  any  substance  to  that  sort 
of  thing,  why  not  let  me  see  what  these  allegations  are  based  on.  I 
don't  remember  anything  like  that. 

Mr,  Manelli.  I  want  to  make  sure.  It  is  not  an  allegation.  There  are 
a  number  of  items  here  that  have  been  obtained  over  the  course  of  this 
study  by  our  staff.  I  am  just  asking  you  if  it  conforms  with  j^our  recol- 
lection or  not.  It  is  not  an  accusation. 

]Mr.  Ward.  It  does  not  accord  with  my  recollection,  no.  I  cannot  fuid 
it  right  now  but  I  think  you  asked  Mr,  Barnes  something  of  that 
nature  and  I  believe  that  he  answered  the  question,  and  I  will  try  to 
find  it. 

Let  me  expand  on  one  point,  Mr.  Barnes  was  not  in  sympathy  with 
the  idea  that  the  economi.sts  had  anything  of  value  to  say  on  Robinson- 
Patman  matters  and  consequently  he  was  opposed  to  a  policy  that  I 
had  of  discussing  these  matters  with  the  Bureau  of  Economics  and 
getting  their  views  on  a  lot  of  investigations  at  an  early  stage.  Now 
he  may  have  been  right  and  ma\'be  that  should  not  have  been  done. 
But  in  the  context  of  my  dealings  with  the  Commission,  where  all  of 
my  recommendations  wore  considered  in  connection  with  the  expres- 
sion of  views  from  the  Bureau  of  Economics  and  the  Office  of  Policy 
Planning,  it  was  not  sensible  in  my  opinion  to  act  as  though  they  were 
not  going  to  be  asked  for  views  and  to  proceed  without  involving  them. 

Furthermore,  it  seemed  to  me  that  in  light  of  the  Commission's 
unhappy  history  in  enforcing  the  Robinson-Patman  Act,  that  they 
might  liave  some  intelligent  views  to  offer  which  could  benefit  us  all. 
My  policy  was  followed  with  the  full  knowledge  of  the  Federal  Trade 
Commissioners.  And  to  the  extent  that  it  interferred  with  what  Mr. 
Barnes  and  others  may  have  thought  would  have  been  an  appropriate 
way  to  enforce  the  act,  it  was  not  something  that  was  conceived  in  the 
dark  and  carried  out  with  some  kind  of  a  clandestine  motive.  It  was 
the  most  regular  of  procedures.  And  frankly  it  seems  to  me  that  even 
though  there  are  some  investigations  which  were  closed  because  of  it, 
in  total  I  think  it  was  probably  the  sensible  way  to  proceed. 

Mr.  Pickle.  Mr.  Ward,  on  April  2,  1973.  a  memorandum  from  Mr. 
Anthony  Low  Joseph,  attorney  with  the  Bureau  of  Competition,  to 
you  and  to  others  in  the  Department  indicates  that  the  Bureau  of 
Competition  position  was  one  of  no  action  against  the  big  brewers 
unless  it  could  be  an  action  of  breaking  up  Anheuser-Busch  and 
Schlitz.  I  will  quote : 

Tlie  Bureau  of  Economics  has  again  changed  its  mind  and  would  agree  to  a 
limited  inquiry  of  Anheuser-Busch  and  Schlitz  to  determine  whether  we  could 
prove  predatory  pricing.  They  only  agree  to  this  on  the  assumption  that  we  can 
justify  an  order  breaking  up  Anheuser-Busch  and  Schlitz,  No  other  remedy  makes 
economic  sense  to  them. 

Now  is  this  an  accurate  characterization  of  the  Bureau  of  Competi- 
tion's attitude  at  this  time  in  your  opinion  ? 
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Mr.  Ward.  I  thought  that  that  was  a  characterization  of  the  Bureau 
of  Economics'  attitude. 

Mr.  Pickle.  This  is  by  Mr.  Joseph,  Bureau  of  Competition. 

Mr.  Ward,  Explaining  what  the  attitude  of  the  Bureau  of  Eco- 
nom.ics  is,  or  am  I  wrong? 

Mr.  Pickle.  Yes.  He  comments  on  the  Bureau  of  Economics  but  the 
memo  is  from  the  Bureau  of  Competition.  His  statement  was,  and  I 
will  repeat:  "The  Bureau  of  Economics  has  again  changed  its 
mind  .  .  ." 

Mr.  Ward.  Yes. 

Mr.  Pickle.  And  then  he  proceeds  into  that  statement. 

Mr.  Ward.  My  recollection  is  very  hazy  but  I  take  it  that  what  hap- 
pened there  was  that  everybody  in  February  was  in  favor  of  closing 
the  case  with  the  exception  of  Marshall  and  me.  I  don't  know  what  this 
aberration  on  March  21  is,  but  it  is  sometime  later  the  Bureau  of  Eco- 
nomics changed  its  mind  and  said,  "Let's  go  ahead." 

Now  as  far  as  whether  it  was  the  position  of  the  Bureau  of  Compe- 
tition— ^that  is  the  Bureau  of  which  I  was  the  Director — that  the  only 
sensible  activity  was  to  break  up  Anheuser-Busch,  I  can't  recall  ever 
expressing  that  view  and  frankly  even  if  I  had  it  would  not  necessarily 
have  been  the  views  of  the  Bureau  of  Competition.  I  mean  certainly 
that  was  not  the  view  that  we  had  taken  formally.  I  don't  know 
whether  people  in  the  Bureau  believed  it  or  not. 

Mr.  Pickle.  I  make  reference  now  to  another  memorandum  which  is 
on  Mr.  Peter  Marshall  with  the  Bureau  of  Competition  in  which  he 
made  a  memorandum  of  conversation  with  you.  I  show  you  copies  of 
both  of  these  memorandums  so  you  can  have  them.  It  says : 

Immediately  subsequent  to  an  interview  with  Mr.  Maurice  Acers,  a  distributor 
of  Pearl  beer,  Mr.  Ward  made  the  following  comments  concerning  the  Commis- 
sion's investigation  of  the  beer  industry.  Mr.  Ward  prefaced  his  remarks  by 
declaring  that  Dr.  Glassman  had  told  him  that  the  Bureau  of  Economics  was 
unwilling  to  devote  further  resources  to  the  beer  investigation. 

This  is  the  Bureau  of  Economics,  not  the  Bureau  if  Competition. 

Mr.  Ward  then  stated  that  no  further  investigation  should  be  undertaken  for 
the  purposes  of  closing  the  investigation.  There  was  already  sufficient  data  to 
bring  a  closing  recommendation  before  the  Commission,  according  to  Mr.  Ward, 
Secondly,  no  further  investigation  should  be  undertaken  unless  he  was  directed 
towards  a  specific  remedy.  Mr.  Ward  did  not  want  to  continue  a  general  investi- 
gation without  an  agreed  upon  firm  remedy. 

He  then  comments  on  further  in  the  memorandum. 

Do  you  want  to  comment  on  that  ? 

Mr,  Ward.  I  must  have  been  very  depressed  after  that  meeting  with 
Mr.  Acers.  I  don't  remember  it.  Is  that  the  reference  in  here  to  the 
decision  that  I  later  retracted? 

Mr.  Pickle.  No,  I  did  not  relate  it  to  that  specific  question. 

Mr,  Ward.  Well,  that  is  the  March  21  reference  here  though. 

Mr.  Pickle.  That  is  correct. 

Mr.  Ward.  The  chronology  states:  "Ward  instructed  Marshall  to 
close  the  case.  A  few  days  later  Ward  told  Marshall  he  changed  his 
mind." 

Mr.  Pickle.  Both  of  these  memorandums  and  the  question  I  have 
asked  and  indicated  is  that  within  a  week's  time  you  had  changed  your 
position  from  closing  it  to  opening  it  to  closing  it  apparently.  Do  youi 
recall  it  in  that  way  ? 
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Mr.  Ward.  Well,  I  don't.  Certainly  within  a  week's  time  that  would 
mean  I  decided  to  close  it,  to  open  it  and  then  to  close  it  and  it  cer- 
tainly loolfs  like  that  was  not  the  final  decision  in  any  event.  In 
Fel3ruary  I  said  keep  the  case  open.  On  March  21,  according  to  Peter 
Mnrshall. 

What  I  suspect  this  reflects  is  something  like  this.  I  am  reading : 

Mr.  Ward  then  stated  that  no  further  investigation  should  be  undertaken  for 
the  purposes  of  closing  the  investigation. 

I  take  it  that  that  may  have  been  in  response  to  a  suggestion  that 
what  we  ought  to  do  is  do  a  further  investigation  and  then  on  the  basis 
of  that  recommend  the  closing.  I  am  sure  that  my  feeling  was  that  if  we 
are  at  a  point  where  we  are  willing  to  close  it,  it  is  a  little  asinine  to 
conduct  any  further  investigation  just  to  justify  a  closing  recommen- 
dation. 

Tliis  is  Mr.  Marshall  again. 

Secondly,  no  further  investigation  should  be  undertaken  unless  he  was 
directed  towards  a  specific  remedy. 

Now  that  is  probably  referring  to  me.  Oh,  yes. 
He  continues : 

Mr.  Ward  did  not  want  to  continue  a  general  investigation  without  an  agreed 
upon  firm  remedy.  Finally,  Mr.  Ward  stated  that  it  was  his  opinion  that  a  price 
remedy  enjoining  certain  pricing  practices  of  Anheuser-Busch,  Inc.,  and  the 
Joseph  Schlitz  Brewing  Company  would  be  satisfactory. 

Mr.  Pickle.  Now  can  you  explain  just  what  you  mean  by  that? 

Mr.  W-iRO.  ''A  (lisenssioii  followed  concerning  the  difficulties  of 
such  a  remed}',  but  Mr.  Ward  still  believed  that  it  would  be  workable." 

Now  wait  a  minute.  Maybe  I  am  reading  the  wrong  memo  but  this 
does  not  say  I  directed  a  closing.  As  a  matter  of  fact,  it  suggests  pre- 
cisely the  opposite. 

I  am  reading  again : 

Mr.  Ward  stated  that  it  was  his  opinion  that  a  price  remedy  enjoining  certain 
pricing  practices  of  Anheuser-Busch,  Inc.,  and  the  Joseph  Schlitz  Brewing 
Company  would  be  satisfactory.  A  discussion  followed  concerning  the  difficulties 
of  such  a  remedy,  but  Mr.  Ward  still  believed  that  it  would  be  workable. 

That  sounds  to  me  like  I  was  doing  exactly  what  I  thouglit  I  was 
doing,  saying  that  a  Eobinson-Patman  action  would  still  be 
appropriate. 

Mr.  Pickle.  Is  that  your  position,  that  you  are  saying  at  that  point 
you  are  still  thinking  that  Robinson-Patman  ought  to  be  pursued. 

Mr.  Ward.  Frankly,  Mr.  Pickle,  as  I  have  testified  all  along,  I  do 
not  believe  I  ever  took  the  position  that  a  Robinson-Patman  case 
should  not  be  considered  in  the  beer  industry.  I  don't  belie^'•e  I  ever 
took  that  position  and  this  certainly  confirms  my  view.  I  don't  remem- 
ber this.  I  remember  Mr.  Acers  coming  in. 

Mr.  Pickle.  Well,  let  me  ask  you  this  question. 

Mr.  Ward.  I  loiow  the  Bureau  of  Economics  was  opposed  and  I  also 
recall  that  that  was  not  deterring  us  from  going  ahead. 

Mr.  Pickle.  On  April  10,  1972,  the  Commission  directed  that  com- 
pulsory process  be  used  in  the  beer  investigation.  This  was  April  10, 
1972. 

Mr.  Ward.  Yes. 

Mr.  Pickle.  On  May  10, 1973,  exactly  1  year  later,  the  FTC  issued 
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its  first  subpena  in  the  beer  investigation  to  Anheuser-Busch.  Can 
you  tell  me  why  there  would  be  a  1-year  delay  ? 

Mr.  Ward.  Well,  I  am  sure  that  I  was  harassing — can  I  tell  you 
why? 

Mr.  Pickle.  I  would  like  to  know  very  much  why  it  took  a  year. 

Mr.  Wakd.  I  think  I  asked  that  question  myself  time  and  time  again. 
And  I  asked  Vogler.  who  left  in  May,  Tony  Joseph  and  whoever  was 
working  with  him.  Granted  that  they  were  busy,  because  it  took  some 
time  to  get  up  to  speed  on  this.  They  reviewed  the  file  which  was  a 
big  file  as  the  memoranda  will  show.  I  am  sure  that  Tony  was  being 
pressured  by  Ernest  Barnes  and  by  me  to  get  some  subpenas  out. 

The  reason  that  the  subpenas  didn't  get  out  is  because  Joseph  and 
Marshall,  on  the  basis  of  the  records  that  they  had,  and  on  the  basis 
of  consultation  with  the  Bureau  of  Economics  got  very  discouraged. 
They  felt  that  they  should  not  go  ahead  with  the  investigation. 

Ernest  Barnes  left  in  December.  In  February  we  had  a  long  discus- 
sion. The  staff  wanted  me  to  close  it.  I  mean  I  am  going  on  the  chro- 
nology only.  I  don't  recall  many  of  these  things.  I  remember  we  had  a 
big  meeting,  and  it  probably  was  in  February,  where  I  was  verj''  pessi- 
mistic as  to  what  to  do.  My  recollection  of  that  meeting,  contrary  to 
what  Mr.  Joseph  sa^^s,  is  that  I  wanted  to  keep  the  investigation  open 
because  I  thought  we  could  accomplish  something,  not  so  that  we  could 
prove  to  somebod}''  that  we  had  been  doing  our  work. 

Mr.  Pickle.  How  does  this  committee  or  the  Congress  evaluate  a  set 
of  facts  that  shows  that  complaints  were  originally  issued  in  19G9, 
really  original  complaints  as  early  as  1966  and  your  predecessor  and 
the  man  who  succeeded  you  in  one  way  or  another  have  felt  that  there 
were  facts  there  that  would  justify  the  pursuit  of  the  Robinson- 
Patman  case  and  though  you  contend  consistently  that  you  needed 
more  evidence,  more  investigation,  still  after  nearly  6  years  we  still 
have  not  made  a  decision  on  the  beer  case?  ]^ow  how  does  the  Congress 
accept  that?  How  can  we  explain  that?  Should  we  just  accept  that  on 
the  face  of  it? 

Mr.  Ward.  I  find  it  unacceptable.  T  found  it  unacceptable  when  I 
was  there.  One  thiuir  that  Congress  did  do,  that  partly  remedied  it, 
was  that  they  gave  the  FTC  the  authority  to  enforce  its  own  subpenas. 
Now  the  significance  of  that  step,  I  may  say,  while  it  may  not  be  com- 
pletely recognized  up  here,  is  tremendous.  One  of  the  reasons  that 
process  was  not  used  at  the  Commission  very  frequently  was  because 
they  were  able  to  be  frustrated  by  tlie  same  sort  of  tactics  that  are 
reflected  in  this  memorandum  wdien  you  get  over  to  the  final  page. 

A  subpena  ad  testificandum  was  issued  which  the  companies  refused 
to  honor.  Xow  what  kind  of  behavior  was  that?  They  knew  in  1973 
there  was  no  way  the  Commission  could  do  anything  except  go  to  the 
Department  of  Justice  and  spend  months.  In  one  case  where  it  was 
subnenas  to  the  oil  companies  it  went  on  for  a  couple  of  years. 

ISTow  I  don't  defend  that  record  as  acceptable,  I  think  it  is  disgrace- 
ful. On  the  other  hand,  until  the  Congress  amended  the  authority  of 
the  Federal  Trade  Commission  there  was  not  a  great  deal  the  Com- 
mis'^ion  could  do  about  it.  That  was  one  thing  that  held  up  these  things. 

The  second  thin<x  is,  I  don't  think  the  Congress  can  look  at  these 

Mr.  Pickle.  Before  you  go  into  your  second  thing,  I  don't  recall  any 
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evidejico  that  lias  been  adduced  here  in  the  last  few  days  that  you  ever 
felt  your  hands  were  tied  because  you  could  not  issue  subpenas  or  that 
the  la,ck  of  authority  in  this  field  was  slowing  down  your  investigation. 
That  was  never  mentioned  anywhere  in  all  of  this  investigation. 
Has  it  been  ? 

Mr.  Ward.  I  complained  about  that  regularly  to  the  Federal  Trade 
Commission  and  there  were  occasions  during  the  apiDropriations 
hearings 

Mr.  Pickle.  I  don't  find  any  evidence  that  you  were  complaining 
that  you  didn't  have  authority  to  do  something.  Even  the  court  told 
you  something  ought  to  be  done  here. 

Mr.  Ward.  Wliat  the  court  did  in  this  case  was  bizarre.  The  court 
locked  up  the  record  in  the  Pearl  case  and  would  not  even  let  the  Fed- 
eral Trade  Commission  look  at  it.  It  was  not  the  finest  example  of 
Texas  justice. 

Look  at  Vogler.  He  said  there  was  a  public  tried  record  that  they 
could  not  get  access  to  until  they  made  a  deal  with  Anheuser-Busch. 
Terrible. 

Mr.  Pickle.  "Wliy  not  make  that  information  available  to  the  proper 
investigator  representing  the  Government? 

Mr.  Raabe.  This  dealt  with  a  preliminary  injunction,  did  it  not,  the 
Pearl  case?  lliey  were  discussing  some  of  the  merits  of  the  case  and  it 
was  not  the  trial  on  the  merits. 

Mr.  Ward.  But  most  trial  records,  most  records  like  that,  very  rarely 
do  you  find  a  protective  order  that  would  even  bar  access  by  the  public 
generally.  To  bar  enforcement  responsibilit}^  was  in  my  opinion  a])so- 
lutely  terrible.  But  that  is  what  happened  and  that  is  what  it  says  in 
this  memorandum.  I  know  there  were  efforts  made  through  the  Gen- 
eral Counsel's  office  to  get  it.  That  was  a  major  point  in  this 
investigation. 

In  terms  of  total  enforcement,  the  reason  that  we  could  not  get  Hig- 
gins,  for  instance,  to  have  investigative  hearings  was  because  his  total 
experience  at  the  Federal  Trade  Commission  had  been  in  the  context 
of  a  situation  where  once  you  issued  a  subpena.  nothing  happened.  All 
that  happened  was  the  company  refused  to  comply  and  you  would 
spend  another  9  or  10  months  haranging  about  it  and  finally  they 
would  make  a  deal  to  give  you  w'hat  they  wanted  to  give  you  and  that 
was  that. 

Mr.  Pickle.  Did  the  FTC  petition  the  Congress  to  be  given  this 
authority  ? 

Mr.  Ward.  It  did,  indeed.  I  constantly  raised  that. 

IMr.  Pickle.  In  j^ears  past  ? 

Mr.  Ward.  I  think  it  has  been  raised  for  years.  They  finally  got  it  in 
the  Alaska  pipeline  bill.  I  understand  there  are  some  efforts  now  to  cut 
it  back.  But  really,  I  am  telling  you  the  absolute  truth,  that  was  a 
great  hinderancc  to  effective  enforcement,  particularly  of  a  statute  like 
Robinson-Patman  where  you  have  to  get  in  there  and  get  the  facts 
early  if  you  are  going  to  do  anything  at  all.  Otherwise,  the  case  be- 
comes long  and  drawn  out.  I  mean  my  attitude  toward  Robinson- 
Patman  enforcement  was  that  it  had  to  i3e  made  cheaper.  It  had  to  be 
made  a  heck  of  a  lot  quicker.  And  that  is  what  I  tried  to  do  while  I 
was  there. 
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Now  you  can  see,  and  I  have  to  concede,  that  the  record  of  my  suc- 
cess is  not  overwhelming.  The  beer  case  dragged  on  all  the  time  that  I 
was  there  and  the  bread  case  likewise.  It  is  not  a  good  record,  and  the 
only  thing  I  would  say  to  you  is  this.  There  are  plenty  of  other  ac- 
complishments that  were  made  at  the  Federal  Trade  Commission  at 
the  time  I  was  there  and  certainly  the  reason  for  the  lack  of  progress 
in  these  Eobinson-Patman  matters  was  not  either  ill  will  toward  the 
act  or  some  sort  of  conspiracy  with  anybody  of  any  description,  it  was 
because  of  the  difficulties  of  getting  an  acceptable  result  in  an 
investigation. 

Mr,  Pickle.  But  it  also  was  a  policy  decision  by  the  FTC  not  to  file 
Robinson-Patman  cases  in  recent  years. 

Mr.  Ward.  I  don't  believe  that  is  true. 

Mr.  Pickle.  Either  the  Conmiission  or  the  staff  or  both.  The  facts 
speak  for  themselves. 

Mr.  Manelli. 

Mr.  Manelli.  You  have  indicated  that  the  Alaskan  pipeline  bill 
might  speed  things  up  at  the  Commission.  On  the  beer  investigation, 
is  there  any  point  in  here  where  you  think  there  was  a  delay  because 
of  the  lack  of  the  Commission's  authority  to  enforce  its  own  subpenas 
or  to  go  to  the  court  to  seek  enforcement  ? 

Mr.  Ward.  Why  certainly.  In  May  of  1973  the  whole  reason  that 
you  have  got  tliese  motions  to  quash  is  because  the  companies  knew 
very  well  that  it  would  take  the  Federal  Trade  Commission  at  least  6 
months  to  get  that  inf  orm.ation. 

Mr.  Maneli.1.  But  that  has  got  nothing  to  do,  docs  it.  with  whether 
or  not  the  Commission  has  the  right  to  go  to  court  to  enforce  its  own 
subpenas  ?  They  can  still  file  motions  to  quash,  even  with  the  Alaskan 
pipeline  bill. 

Mr.  Ward.  Sure  they  can  but  what  is  the  incentive  to  do  it  if  the 
Commission  can  go  into  court,  and  get  things  going? 

Mr.  Manelli.  Was  the  Justice  Department  cooperative,  or  did  they 
drag  their  feet  in  enforcing  FTC  subpenas  ? 

Mr.  Ward.  They  always  had  a  hell  of  a  lot  of  things  to  do  that  were 
more  important,  number  one.  "Wlien  they  finally  got  a  lawyer  who  was 
free  to  enforce  FTC  subpenas,  he  had  to  learn  the  entire  case. 

It  was  also  my  experience  that  counsel  for  the  respondents,  as  they 
did  in  the  oil  case,  went  in  to  see  tlie  General  Counsel,  when  that 
lawyer  up  in  the  General  Counsel's  office  was  learning  the  case.  Then 
they  went  in  to  see  the  Department  of  Justice  lawyer  while  he  was 
learning  what  was  going  on.  And  they  went  in  to  see  the  U.S.  Attorney 
and  his  assistant  when  it  finally  got  to  a  U.S.  Attorney's  office.  Now 
that  has  got  nothing  to  do  with  whether  you  have  the  right  to  enforce 
subpenas. 

Mr.  IVIanelli.  It  took  a  long  time. 

Mr.  Ward.  What  it  has  to  do  with  is  whether  you  ever  get  anything 
from  them. 

Mr.  Manelli.  How  has  that  slowed  up  the  beer  case  ?  You  mentioned 
the  motion  to  quasli.  We  have  agreed  they  can  make  a  motion  to  quash 
even  if  the  FTC  had  authority  to  go  into  court. 

Mr.  Ward.  How  did  it  slow  it  up?  Let  me  explain.  I  want  to  explain 
that. 
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"When  I  got  to  the  FTC  the  preference  was  to  do  all  things  on  a 
voluntary  basis  or  6(b)  power.  Though  a  6(b)  may  get  into  court  from 
time  to  time,  you  could  use  it  with  a  little  bit  more  facility.  In  neither 
one  of  those  situations,  it  seemed  to  me,  were  you  getting  effective  in- 
formation and  you  particularly  could  not  do  it  in  a  pricing  situation 
where  you  have  to  put  someone  on  the  stand  to  find  out  what  is  going 
on. 

Mr.  Manelli.  What  I  am  suggesting  to  you  is  the  lack  of  authority — 
which  the  Commission  had  all  during  the  time  this  beer  investigation 
was  in  progress — the  lack  of  authority  to  go  into  court  to  enforce  its 
own  subpenas  only  meant  that  they  would  have  to  go  to  the  Justice 
Department  to  seek  the  Justice  Department's  participation  and  they 
would  go  to  court. 

Mr.  Ward.  What  that  meant,  Mr.  Manelli,  was  that  the  FTC  lawyers 
iust  did  not  follow  that  course.  They  took  the  slowest  route,  the  volun- 
itary  route.  In  other  words,  they  didn't  use  subpena  authority. 

The  Congress  gave  them  a  wonderful  statute.  We  have  always  had 
much  better  investigative  powers  than  the  Department  of  Justice  and 
if  we  could  ever  have  had  an  effective  subpena  enforcement  program 
in  the  last  10  years  the  Commission's  investigatory  ability  would  have 
been  tremendous. 

]\Ir.  Manelli.  Well,  then,  there  has  been  no  point  here  where  things 
were  held  up  for  the  specific  purpose  of  awaiting  Justice  Department 
enforcement  action  on  FTC  subpenas,  has  there  ? 

Mr.  Ward.  No.  The  only  reason  I  made  that  point  was  to  explain 
the  reason  that  the  investigation  was  handled  in  the  way  it  was,  the 
slow  way  in  my  opinion,  going  to  the  distributors  and  asking  for  their 
cooperation  instead  of  subpenaing  them.  I  mean,  the  Justice  Depart- 
ment does  not  go  and  ask  people  for  their  cooperation,  they  send  them 
a  subpena.  And  people  don't  move  to  quash  a  subpena  ad  testificandum 
because  there  is  no  ground  on  which  a  subpena  ad  testificandum  can 
be  quashed. 

Mr.  IManelli.  Wliy  would  the  companies  move  to  quash  it  if  there 
are  no  legitimate  grounds  ? 

Mr.  Ward.  Well,  here  you  come  to  what  might  be  called  a  nice 
ethical  question.  By  filing  a  motion  to  quash  you  get  6-  to  9-months 
delay 

Mr.  Manelli.  Did  it  take  that  long  ? 

Mr.  Ward.  Well,  it  took  almost  a  year  and  a  half  and  more  to  get 
the  Justice  Department  even  into  court  on  the  oil  subpenas.  In  this 
situation,  on  May  10  they  issued  one  subpena.  Heck,  you  don't  even 
liave  any  Commission  action  on  that  until  through  August.  You  got 
several  months  going  there. 

Mr.  Manelli.  These  are  the  first  subpenas  you  have  issued.  From 
what  you  say,  I  think  you  and  your  predecessor  there  would  have 
reflected  on  the  fact  that  a  subpena  is  a  long,  drawn-out  process  with 
the  FTC  and  hence  consider  issuing  them  much  sooner. 

Mr.  Ward.  I  could  not  change  the  place  overnight.  I  did  everything 
I  could  to  get  the  staff  to  adopt  a  different  operating  stance  and  indeed 
I  think  I  had  a  pretty  good  effect  on  that.  I  didn't  run  every  investi- 
gation and  I  didn't  try  to.  My  theories  on  proper  investigation  are 
hardly  universal  even  now  as  Mr.  Higgins'  performance  before  this 
committee  indicates. 
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Mr.  Pickle.  Would  you  not  agree  though  that  probably  the  biggest 
explanation,  if  there  is  one,  of  this  inordinate  delay  in  this  beer  case 
was  the  fact  that  the  FTC  did  not  use  its  compulsory  processes  power, 
that  you  did  not  file  these  subpenas,  j^ou  did  not  demand  and  seek 
information,  that  you  would  start  and  back  up,  start  and  back  up, 
change  personnel,  lose  the  file,  get  swallowed  up  in  other  cases  or  what- 
ever it  was  but  you  didn't  use  your  com])ulsory  process  powers  and 
that  has  caused  the  delay  more  than  anything  else?  Would  you  not 
agree  to  that  ? 

Mr.  Ward.  I  do  agree.  I  think  that  is  the  position  I  took  with  the 
staff  on  the  case  a  number  of  times. 

Mr.  Pickle.  Let  me  ask  you  this  so  the  record  will  reflect  it. 

During  these  years  that  you  were  there,  some  314  years ■ 

Mr.  Ward.  Two  and  a  half. 

Mr.  Pickle.  Two  and  a  half. 

Two  and  a  half? 

Mr.  Ward.  Two  and  a  half.  I  came  in  November  of  1970  and  I  left 
in  May  1973. 

Mr.  Pickle,  Now  at  any  time  did  the  members  of  the  Commission 
indicate  to  you  that  they  wanted  action  on  this  beer  case  and  that  you 
should  bring  the  Robinson-Patman  case  or  bring  some  kind  of  action  ? 

Mr.  Ward.  The  answer  to  that  is  yes.  I  think  that  there  were  several 
occiusions  vrhen  the  beer  investigation  was  discussed  at  the  Commission 
level  and  there  were  indications  of,  ''Why  don't  you  get  moving?  Wliy 
aren't  we  getting  any  results?'' 

Mr.  Pickle.  Did  any  Commissioner  or  officer  of  the  Commission 
specifically  ask  you,  Wli}-  don't  you  get  some  action  on  it  and  what  is 
the  delay  ? 

Mr.  Ward.  I  don't  recall  a  question  so  much  as  a  direction  of  get 
some  action,  do  something. 

Mr.  Pickle.  From  whom  did  that  come  ? 

Mr.  Ward.  JNIy  recollection  is  that  it  either  came  from  Commissioner 
Dixon  and  I  think  Commissioner  Jones  may  have  indicated  that  we 
ought  to  either  close  it  or  do  something.  I  don't  specifically  remember 
but  I  am  sure  that  Commissioner  Dixon  suggested  that  the  time  was 
ripe  to  accomplish  something  with  regard  to  beer. 

]Nfr.  Pickle.  Did  the  Commission  ask  you  to  give  them  a  report  in 
writing  on  the  status  of  the  beer  case  ? 

Mr.  AVard.  Your  chronology  does  not  reflect  it  and  I  don't  remember 
that  request  being  made.  If  it  had  been,  I  am  sure  Ave  would  have 
responded. 

Mr.  Pickle.  When  a  case  is  assigned  to  an  investigator,  is  there  any 
kind  of  a  time  limit  in  which  a  report  is  to  be  made  that  action  is  to  be 
ex|>ected  ? 

Mr.  Ward.  Well,  that  was  one  of  tlie  big  problems  that  occurred 
before  I  got  there.  One  of  the  eiforts  that  we  made  immediately  was 
to  find  out  all  the  investigations  we  had,  what  their  status  was  and 
either  move  them  up  or  close  them.  I  would  say  that  within  the  period 
of  time  that  I  was  there,  we  worked  to  a  point  where  there  Avere  indeed 
deadlines  on  most  of  the  actions,  and  the  monitoring  of  the  deadlines 
Avas  handled  in  the  Office  of  the  Assistant  Director  for  Evaluations. 

Mr.  Pickle.  Isn't  it  easy  for  a  case  to  be  literally  lost  down  at  the 
Commission  unless  there  is  some  AAay  that  you  file  it? 
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Mr.  Ward.  That  was  easy.  It  was  not  remedied  immediately  as  soon 
as  I  f^ot  there  but  I  believe  it  was  remedied  wliile  I  was  the  Director. 

Mr.  Pickle.  If  there  are  no  overridino-  national  interests  involved, 
if  there  are  no  headlines  bein^  made  on  it  or  if  they  are  being  made  in 
some  other  field,  and  if  there  is  any  sym])atliy  toward  delay,  then  that 
case  could  literally  just  disappear  almost  and  be  dragged  out 
interminably? 

Mr.  Ward.  It  has  happened. 

Mr.  Pickle.  Did  you  ever  go  down  and  look  at  the  files  and  review 
the  facts  of  the  case,  the  allegation,  the  memorandums,  the  statements 
made  by  the  investig;ators  and  the  others?  Did  you  ever  look  at  those, 
files  to  see  what  they  were  ? 

Mr.  Ward.  In  the  beer  investigation  ? 

Mr.  Pickle.  Yes. 

Mr.  Ward.  No,  I  did  not. 

Mr.  Pickle.  Well,  I  think  the  staff  will  tell  you  that  they  were  in 
50  different  boxes,  in  brown  envelopes,  papere  filed  indiscriminately 
without  chronology  to  them,  without  index,  just  hodgepodge.  Now 
wliat  kind  of  order  is  there  to  a  case  that  is  handled  in  that  manner  ? 
Would  you  say  that  would  be  commendable  ? 

Mr.  Ward.  It  would  not  be  commendable.  I  have  no  knowledge  that 
that  was  the  situation  with  regard  to  the  beer  investigation.  It  is 
conceivable  that  it  was. 

Mr.  Pickle.  You  would  not  be  surprised  if  this  was  a  fact? 

Mr.  Ward.  I  would  not,  because  I  think  the  beer  investigation,  for 
one  reason  or  another,  whether  it  was  because  of  the  fact  that  Mr. 
Vogler  left  and  perhaps  Tony  Joseph  never  got  completely  on  top 
of  the  file,  I  don't  know.  I  have  no  idea. 

Mr.  Pickle.  I  ask  this  question  for  the  record  and  not  for  any  other 
])urpose  but  I  just  want  the  record  to  reflect  it.  Before  you  came  to  the 
Commission  you  did  not  represent  any  beer  companies,  your  firm  ? 

Mr.  Ward.  No,  and  I  don't  represent  any  now.  When  I  was  at  the 
Department  of  Justice  way  back  in  the  late  fifties  I  handled  a  suit 
against  Anheuser-Busch  for  merger  which  forced  them  to  divest  a 
brewery  in  Florida.  That  is  my  only  case. 

Mr.  Pickle.  Do  you  know  whether  any  one  of  the  Commissioners 
who  served  during  your  time,  if  you  can  recall,  might  have  represented 
beer  clients  ? 

Mr.  Ward.  I  believe  not.  I  really  have  no  way  of  knowing  but  there 
Avas  nothing  from  my  experience  at  the  Commission  which  would 
have  indicated  that  to  me. 

As  hard  as  it  may  be  to  make  the  statement,  I  don't  believe  that 
there  is  anything  to  explain  the  lack  of  progress  in  the  beer  investi- 
gation beyond  the  difficulties  that  the  staff  liad  in  coming  up  with  a 
credible  and  legitimate  theory  that  they  could  follow  through  on. 

Mr.  Pickle.  Would  we  not  have  to  say  that  certainly  in  the  general 
sense  the  failure  to  get  action  in  the  beer  case  was  a  result  primarily 
of  lack  of  supervision  or  direction,  a  lack  of  clearcut  objectives  to  be 
achieved,  the  policy  from  which  they  could  work  ?  Does  that  not  have 
to  go  back  to  the  fact  that  there  was  no  real  direction  in  this  particular 
case  and  it  just  literally  floundered  about  ? 

Mr.  Ward.  I  am  not  sure  that  I  agree  with  that.  There  probably  is 
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an  element  of  truth  to  your  statement  but  I  don't  think  that  that  is  a 
complete  explanation. 

Mr.  Pickle.  I  want  to  ask  again.  All  through  these  proceedings  at 
each  critical  point  was  it  your  feeling  that  a  Robinson-Patman  case 
could  be  made  and  probably  should  be  made? 

Mr.  Ward.  I  Vv^ould  demur  soraewhat  on  whether  the  latter  point 
should  be  made,  but  I  do  not  recall  ever  taking  the  position  that  we 
should  abandon  the  prospect  of  a  Robinson-Patman  case  in  the  beer 
industry.  That  is  my  clear  recollection. 

3Ir.  Pickle.  Did  yon  ever  take  the  firm  position  that  you  ought  to 
change  direction  and  iPiSter.d  of  pursuing  Robinson-Patman  that  you 
should  go  to  the  restructuring  aspect  of  it,  think  in  terms  of  breaking 
up  th(^  big  industries  ? 

Mr.  Ward.  I  was  interested  in  whatever  kind  of  relief  could  be  pro- 
posed in  that  case.  Everybody  was  agreed  that  in  the  beer  industry  if 
relief  was  required  it  would  have  to  come  in  terms  of  orders  against 
the  big  beer  companies — Anheuser-Busch,  Schlitz,  and  maybe  another 
one,  but  those  were  the  cases. 

Mr.  Pickle.  Is  it  your  statement  that  you  were  for  the  pursuit  of 
Robinson-Patman  or  for  the  restructuring  approach  or  either  one, 
whntever  would  bring  relief? 

Mr.  Ward.  That  was  my  approach.  I  was  for  getting  the  facts  out 
and  doing  within  the  flexible  array  of  Commission  relief  whatever  is 
possible,  whatever  we  could  to  achieve  something  that  made  sense. 

Mr.  Pickle.  Mr.  Lent,  do  you  have  any  questions  on  this  beer  case  ? 

Mr.  Lent.  The  only  thing  that  I  was  wondering  al)out,  Mr.  Chair- 
man, was  what  happened  with  the  motions  to  quash  these  subpenas  in 
June  1973  and  what  happened  after  November  1973? 

My  first  question  is  what  was  the  ultimate  decision,  if  there  was  one, 
in  the  cases  where  Schlitz  moved  to  quash  the  s\ibpena? 

Mr.  Ward,  I  don't  know  the  answer  to  that.  See,  Mr.  Lent,  most  of 
this  occurred  after  I  left. 

Mr.  Lent.  The  last  entry  in  the  chronology,  November  1973,  when 
Joseph  and  Marshall  were  reassigned  to  other  work  and  replaced  by 
Schwartz  and  Henderson,  did  this  occur  at  a  time  after  you  had  left 
the  Federal  Trade  Commission  ? 

Mr.  Ward.  Yes. 

Mr.  Lent.  Maybe  I  can  ask  counsel  what  happened  just  to  satisfy 
my  curiosity.  "Wliat  is  the  status  of  this  now? 

Mr.  Manei,lt.  We  don't  know.  Our  last  check  on  this  was  November 
1973  where  the  chronology  ends.  We  can  supply  that  for  the  record. 
We  can  check  that  out. 

Mr.  liENT.  Just  a  point  of  information. 

I  have  no  further  questions. 

Mr.  Pickle.  Counsel,  do  you  have  any  further  questions  on  the  beer 
case  ? 

Mr.  Manelli.  No. 

Mr.  Pickle.  Anybody? 

Mr.  Raabe.  No. 

Mr.  Pickle.  Do  you  have  any  additional  statements,  Mr.  Ward  ? 

Mr.  Ward.  There  is  one  thing  I  wanted  to  make  sure  was  included 
in  the  record.  Wlien  I  did  look  over  my  testimony,  actually  it  appeared 
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to  me  that  there  were  several  things  that  I  should  have  indicated  that 
I  did  not.  I  excuse  it  in  part  because  I  was  looking  at  some  of  those 
documents  for  the  first  time.  But  I  do  want  the  record  to  be  clear  that 
in  the  bread  case,  when  the  Commission  made  a  decision  that  an  in- 
vestigation was  going  to  be  conducted,  that  the  steps  that  were  im- 
mediately taken  then  and  thereafter  Vv^ere  designed  to  make  an  effec- 
tive investigation.  I  think  there  is  nothing  in  the  documents  that  Mr. 
Higgins  has  submitted  to  raise  any  questions  about  that. 

What  Mr.  O'Malley  directed  to  be  done  was  a  legitimate  directive 
by  an  Assistant  Director.  There  was  absolutely  no  basis  on  which  you 
could  characterize  his  direction  to  Mr.  Higgins  as  either  a  wild  goose 
chase  or  as  an  effort  to  interfere  with  a  legitimate  investigation. 

The  business  about  dropping  Robinson- Patman  out  of  the  investiga- 
tion so  far  as  I  can  see  in  the  documents  is  not  supported  anywhere. 
Certainly  it  is  never  attributed  to  me  in  the  memoranda  that  Mr. 
Higgins  was  preparing  contemporaneously,  except  for  a  reference 
which  pretty  clearly  is  a  typographical  error. 

Also,  I  want  to  make  very  clear  my  position  on  his  raise.  Contrary 
to  wliat  lie  says  in  a  memorandum  on  the  14th,  I  never  bargained  with 
him  al)0ut  his  raise  at  all.  I  took  a  position  on  his  raise  when  I  sent  it 
in.  "\"\nien  Mr.  Mezines  sent  it  back  to  me,  I  reconsidered  and  withdrew 
my  recommendation.  There  was  never  any  question  in  m.y  mind  and  I 
never  communicated  to  him  that  if  he  would  do  something  or  fail  to 
do  something  that  I  would  change  my  recommendation.  That  is  abso- 
lutely false.  I  never  at  any  time  used  the  leverage  of  his  promotion 
status  to  get  him  to  do  anything  at  all  in  the  bread  investigation. 

Mr.  Pickle.  Do  you  think  anyone  at  the  Commission  used  that  as  a 
leverage? 

Mr.  Ward.  I  don't  think  so.  I  believe  not.  He  linked  it  up  because 
it  happened  at  the  same  time,  but  I  do  not  believe  it. 

Mr.  Pickle.  Do  you  believe  it  purely  coincidental  that  a  controversy 
was  raised  on  one  day  and  the  papers  were  withheld  the  next  day  ? 

Mr.  Ward.  No.  If  I  were  to  speculate,  my  speculation  would  be  that 
O'Malley  began  to  have  trouble  getting  Higgins  to  do  what  he, 
O'Malley,  thought  he  should  do,  in  March  or  April.  He  became  so 
dissatisfied  that  he  later  mentioned  that  to  Mezines  and  Mezines 
checked  it  out  and  at  that  point  raised  questions  himself. 

No.  After  all,  the  Commission  minute  came  down  in  March.  Higgins 
still  had  not  performed  sometime  in  April.  All  this  monkey  business 
about  how  to  conduct  an  investigation,  it  seems  to  me,  was  something 
I  have  never  seen  occur  at  the  Federal  Trade  Commission  before,  and 
frankly  I  could  not  account  for  it  in  this  case. 

I  am  sure  that  O'Malley  thought  he  was  perfectly  right  in  telling 
Higgins  how  to  conduct  the  investigation.  He  had  the  experience  and 
he  had  the  title  of  an  Assistant  Director.  But  I  do  not  think  O'Malley 
said,  "If  you  don't  do  it  my  way,  I  am  going  to  withdraw  my  recom- 
m.endation  for  your  raise."  And  I  never  put  it  to  Higgins  that  way 
because  I  didn't  need  the  leverage  of  his  raise.  He  was  either  going  to 
conduct  the  investigation  the  way  I  told  him  to  or  he  was  not  going 
to  conduct  it. 

Mr.  Pickle.  You  and  I  know  that  a  salary  adjustment  becomes  a 
very  integral  part  of  every  employee's  life  and  I  can  understand,  as 
the  committee  does,  constantly  they  are  going  to  read  into  either  a 
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promotion  or  a  lack  of  promotion  some  motive  that  perhaps  is  not 
there.  I  don't  think  this  committee  is  trying  to  pass  judgment  on 
whether  that  man  should  be  raised  or  not. 

Our  concern,  or  at  least  mine  as  one  member,  would  be  that  if  the 
Federal  Trade  Commission,  the  officers  there,  would  use  that  as  a 
means  of  obstruction  of  justice  or  not  proceeding  with  the  case  as  it 
should  be.  then  I  think  that  is  a  violation  of  the  laws  of  the  Congress 
and  of  tliis  counti-y  and  I  think  something  ought  to  be  done  about  it. 
We  are  not  contending  that  but  these  facts  must  be  considered  and 
that  is  my  point. 

Mr.  Ward.  I  agree  with  you.  I  agree  that  had  that  been  done  it 
would  have  been  most  reprehensible  and  illegal,  and  that  is  why  I 
wanted  to  make  clear  on  the  record  that  I  deny  that  anything  like 
that  happened. 

Mr.  Pickle.  The  Robinson-Patman  law  is  the  law  of  the  land,  jDassed 
b}'  the  Congress.  It  is  a  charge  of  the  Federal  Trade  Commission  to 
carry  it  out.  We  have  to  ask,  why  are  you  not  carrying  it  out  now? 

I  don't  think  it  is  enough  for  us  to  say,  well,  we  don't  have  the 
money  or  the  time  or  the  talent  or  the  investment.  That  is  in  effect 
what  you  have  said  was  your  judgment.  That  is  in  effect  what  you 
have  said  was  the  Commission's  judgment,  whether  rightly  or  wrongly. 

I  must  remind  you  as  one  individual  that  the  laws  are  passed  by  the 
Congress  and  the  agencies  such  as  the  Federal  Trade  Commission  are 
to  carr^'  them  out.  It  is  not  your  decision  or  the  Coimnission's  de- 
cision to  determine  whether  this  is  good  law  or  good  policy,  that  is  for 
the  Congress.  Until  we  repeal  the  Robinson-Patman  Act,  then  I  would 
sa}^  to  3^ou  that  I  do  charge  j^ou  as  one  member  with  carrying  out  the 
law. 

Unfortunately,  we  get  involved  in  these  delays  and  the  beer  case  is 
a  perfect  example.  I  don't  understand.  You  have  admitted  that  you  do 
not  understand  how  a  case  could  have  been  filed  and  complaine<l  on 
6  years  ago,  1966,  and  now  nearly  8  years  later  that  beer  has  not  come 
to  a  head  yet.  Now  that  is  reprehensible  and  that  is  not  good  govern- 
ment. That  is  why  we  are  trying,  as  this  committee,  to  look  at  tliese 
policies,  look  at  these  pi-ocedures  and  these  practices  of  the  Commis- 
sion and  see  where  is  tlie  breakdown.  That  was  the  purpose  of  the 
jneeting,  not  so  much  to  be  involved  in  any  personal  evaluation  of  in- 
dividual action.  So  the  record  will  speak  for  itself  on  that  point. 

We  appreciate  you  coming  to  the  committee  and  volunteering  this 
information  as  a  voluntary  witness;  I  think  it  is  commendable  that 
you  would  do  it.  I  thank  you  for  coming. 

Did  you  have  something,  Mr.  Lent? 

Mr.  Lent.  I  want  to  join  in  the  chairman's  statement,  Mr.  Ward. 

Will  the  witnesses  be  given  the  opportunity  to  go  over  their  tran- 
scri]its  and  correct  their  testimony  ? 

Mr.  ]Manellt.  I  was  just  going  to  raise  that,  if  you  will  authoi-ize  it. 

Mr.  Lent.  Will  witnesses  such  as  Mr.  Ward  be  given  an  opportunity 
to  submit  a  supplementary  affidavit  if  they  feel  that  it  is  warranted? 

Mr.  Pickle.  We  could  allow  that,  Mr.  Lent,  or  we  could  invite  the 
witnesses  back  for  an  additional  statement.  I  don't  know  if  as  a  matter 
of  practice  we  just  leave  it  open  for  them  to  submit  any  statement  they 
want  to. 
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Is  that  a  practice  ? 

Mr.  Maxelli.  It  is  not  a  practice,  it  is  in  the  discretion  of  the  com- 
imittee  to  accept. 

Mr.  Pickle.  I  have  no  objection. 

Mr.  Lent.  It  seems  to  me  we  have  had  witnesses  who  submitted  let- 
tei-s  or  statements  after  their  testimony  was  closed  in  order  to  clear 
up  or  add  to  or  modify  or  explain  away  something. 

Mr.  Manelli.  We  have  had  that  many  times. 

Mr.  Pickle.  May  I  suggest  that  we  make  this  recommendation  to 
the  chairman  and  subject  to  the  decision  of  the  chairman  and  the  full 
committee  we  will  give  you  that  opportunity. 

Mr.  Ward.  I  would  appreciate  that  opportunity. 

Mr.  Pickle.  We  will  extend  that  opportunity  at  this  point. 

Is  that  all? 

Mr.  Lent.  Yes. 

I  was  just  curious.  I  don't  even  know  if  any  witness  wants  to  take 
advantage  of  it  but  it  seems  to  me  we  should  aia^ord  the  opportunity. 

Mr.  Pickle.  These  hearings  are  adjourned. 

[Additional  statement  by  Mr.  Ward  follows :] 

Baker,  Hostetlee,  Fkost  and  Towees, 

counsellobs  at  law, 
Washitiffton,  D.C.,  October  8, 191ft. 
Daniel  J.  Manelli,  Esq. 

Chief  Counsel,  Special  Subcommittee  on  Investigations, 
Committee  on  Interstate  and  Foreign  Commerce,  Washington,  D.C. 

Dear  Mb.  Manelli  :  I  am  transmitting  herewith  corrected  copies  of  the  steno- 
graphic transcript  of  hearings  held  before  the  Special  Subcommittee  on  Investi- 
gations on  July  18  and  23,  1974.  The  July  18  transcript  is  designated  No.  4  of  13 
and  the  July  23  transcript  is  designated  No.  4  of  12.  I  received  the  July  23  tran- 
script without  a  page  293.  That  page  was  later  sent  to  me  and  I  have  placed  it  in 
proper  sequence  but  have  not  rebound  the  volume. 

I  am  also  enclosing  the  original  and  one  copy  of  my  statement  directed  to  the 
issues  covered  in  the  July  hearings.  As  you  know,  I  was  not  asked  to  prepare  a 
statement  for  those  hearings:  ajid  as  a  practical  matter,  it  was  impossible  for 
me  to  do  so  on  the  basis  of  the  extremely  limited  description  you  gave  me  of  the 
matters  to  be  covered  at  those  hearings.  I  am  submitting  this  statement  in  accord- 
ance with  the  permission  granted  by  the  Committee  on  July  23  (see  transcript, 
pp.  325,  263,  259). 

At  the  hearing,  I  was  asked  to  supply  to  the  Committee  certain  information 
about  a  fee  paid  to  me  by  I.T.T.  in  connection  with  representation  of  an  I.T.T. 
employee.  The  requested  information  is  contained  in  my  statement  at  page  23.  I 
was  also  asked  by  the  Committee  to  submit  further  information  in  response  to 
your  question  concerning  "why  [I]  decided  that  I.T.T.  ought  to  have  the  oppor- 
tunity to  review"  certain  confidential  complaints  by  a  number  of  baking  com- 
panies against  I.T.T.  Using  the  documents  supplied  to  me  after  the  hearings,  I 
have  been  able  to  prepare  what  I  believe  is  an  accurate  response;  and  it  is 
included  in  my  statement  at  pages  19-21  inclusive. 

With  respect  to  the  IBA-I.T.T.  matter,  it  seems  likely  that  the  Committee's 
consideration  of  this  irresponsible  charge  might  be  aided  by  reference  to  other 
easily  available  Commission  documents,  particularly  the  Bureau  of  Competition 
memorandum  dated  August  23,  1971  to  the  Office  of  the  General  Counsel  and  the 
Bureau's  basic  memorandum  on  the  I.T.T.-Continental  request  to  acquire  certain 
assets  of  the  Southern  Baking  Company  in  Tampa,  Florida.  In  any  event,  I  would 
like  copies  of  those  documents  in  order  to  make  sure  that  my  recollection,  as  set 
forth  in  the  enclosed  statement,  is  accurate. 

In  addition,  I  request  that  you  give  me  copies  of  the  following  documents : 

1.  my  biographical  sketch  referred  to  at  page  129  of  the  transcript ; 

2.  the  I.T.T.  memorandum  referred  to  at  page  140  of  the  transcript ; 


3.  the  35-page  memorandum  referred  to  at  page  192  of  the  transcript  (perhaps 
this  reference  was  a  typographical  error,  for  I  am  not  sure  that  any  reference 
had  been  made  to  a  35-page  memorandum  and  I  was  not  able  to  find  such  a 
reference)  ; 

4.  any  other  memorandum  which  you  have  dealing  with  my  relation  to  the 
I.T.T.  cases  (you  make  reference  to  a  memorandum  on  page  144  of  the 
transcript)  ; 

5.  my  memorandum  to  Mr.  Halverson  dealing  with  the  Robinson-Patman 
fitudy  (transcript  135)  ; 

6.  documents  upon  which  you  based  a  series  of  questions  implying  that  I  denied 
support  to  the  beer  investigation  (transcript  274) . 

I  would  appreciate  being  advised  as  to  whether  or  not  further  hearings  in 
this  investigation  are  contemplated.  In  that  connection,  I  will  submit  to  you 
the  names  of  witnesses  I  believe  should  be  called  to  testify  on  the  matters 
covered  at  the  July  hearings. 

Finally,  I  request  that  you  supply  me  with  another  copy  of  the  transcripts 
of  the  July  hearings  in  order  that  I  may  refer  to  them  in  connection  with  further 
proceedings  in  this  matter.  In  accordance  with  your  instructions,  I  have  made 
no  copies  of  the  transcripts. 

I  appreciate  your  courtesy  in  extending  time  within  which  I  could  return 
the  corrected  transcript  and  my  supplemental  statement  to  the  Committee. 
Very  truly  yours, 

Alan  S.  Ward. 

Enclosures. 

Supplemental  Statement  of  Alan  S.  Ward,  Former  Director, 
Bureau  of  Competition,   Federal  Trade  Commission 

Alan  S.  Ward,  being  first  duly  sworn,  states : 

I  .'im  submitting  this  statement  in  accordance  with  permission  granted  by  the 
coiiuiiittee  on  July  23,  1974  (325)*  to  supplement  my  testimony  and  to  respond 
to  specific  questions  directed  to  me  at  that  hearing  (259.  264).  At  the  time  I 
testified  before  the  Committee  on  July  IS  and  23,  counsel  for  the  Committee  had 
not  given  me  copies  of  many  of  the  documents  about  which  I  was  specifi^:ally 
questioned.  Counsel  for  the  committee  has  subsequently  provided  me  with 
copies  of  some  of  the  documents  referred  to  during  the  hearings,  and  I  will, 
therefore,  make  reference  in  this  statement  to  matters  already  covered  in  my 
testimony  ;  but  I  will  not  repeat  my  earlier  testimony  here. 

I  nncierstanrl  that  Die  Committee's  purpose  in  these  hearings  is  to  determine 
whether  or  not  enforcement  of  the  Robinson-Patman  Act  by  the  Federal  Trade 
Commission,  during  the  years  when  I  was  Director  of  the  Bureau  of  Comi>etitiOD, 
reflected  a  policy  not  to  enforce  the  Act  (that  is,  to  institute  very  few  investi- 
gations and  cases) . 

In  my  testimony,  I  asserted  that  the  enforcement  policy  of  the  Bureau  of  Com- 
petition while  I  was  Director  was  to  institute  Robinson-Patman  investigations 
and  recommend  cases  whenever  sound  legal  and  economic  grounds  existed  for 
doing  so,  consistent  with  the  Commission's  other  law  enforcement  responsibil- 
ities under  the  Clayton  and  Federal  Trade  Commission  Acts.  There  was  no  policy 
against  Robinson-Patman.  The  recommendations  of  the  Bureau,  and  my  own 
actions  as  Director,  with  regard  to  all  investigations  under  my  direction,  were 
founded  on  an  assessment  of  the  legal  and  economic  facts  regarding  each  in- 
dividual matter.  Fair  appraisal  of  the  several  matters  discussed  before  the  Com- 
mittee does  not  even  suggest  that  my  actions  were  based  on  improper  policies  or 
motivations.  There  is  no  factual  sup-nort  for  the  scandalous  innuendoes  to  the 
contrary. 

My  Authority  and  Responsibilities  as  Bureau  Director 

Before  making  specific  references  to  the  three  matters  on  which  the  Commit- 
tee's questioning  at  the  July  hearings  focused.  T  think  it  would  be  helpful,  very 
briefly,  to  explain  my  authority  and  responsibilities  as  Director  of  the  Co'.nmis- 
sion's  Bureau  of  Competition.  It  seemed  clear  to  me  at  the  hearings  that  some 
of  these  elementary  organizational  details  were  not  fully  appreciated  during  the 


♦Except  where   otherwise  specifically  noted,   all  pape  referoncps  herein  will  be  to  the 
fstenographic]  transcript  of  the  July  18  and  23  Executive  Session  Hearings. 
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Committee  staff's  investigation.*  Ttie  Commission's  operations  differ  substan- 
tially from  those  of  other  enforcement  organizations  such  as  the  Department  of 
Justice. 

The  five  Federal  Trade  Commissioners,  as  the  Committee  knows,  function  as 
appellate  judges  with  regard  to  the  specific  cases  tried  before  F.T.C.  law  judges* 
The  five  Commissioners  also,  however,  approve  and  issue  all  of  the  complaints 
which  are  the  subject  of  such  Commission  trials.  Subject  to  certain  restrictions, 
the  opening  and  closing  of  investigations  are  the  principal  functions  which  have 
been  delegated  to  the  Commission's  two  enforcement  bureaus  (Competition  and 
Consumer  Protection).  But  every  opening  and  closing  of  a  formal  antitrust 
investigation  is  reported  on  a  monthly  basis  to  the  Commissioners. 

The  Bureau  Director's  function  essentially  is  to  manage  the  investigating  and 
litigating  activities  of  the  staff  lawyers,  economists  and  accountants,  and  to 
make  recommendations  to  the  Commission  for  dealing  with  activities  that  may 
violate  any  of  the  laws  administered  by  the  Commisson.  The  fundamental  char- 
acteristic of  his  function  is  that  the  Bureau  Director  recommends  policies  and 
specific  actions,  but  he  does  not  have  authority  himself  either  to  establsh  policy 
or  to  initiate  litigation.  Indeed,  since  only  the  Commission  can  authorize  the  use 
of  formal  process  (subpoenas  or  6(b)  reports)  in  an  investigation,  the  Bureau 
Director  cannot  even  undertake  significant  investigative  activity  without  Com- 
mission approval. 

As  a  consequence,  all  recommendations  for  beginning,  settling  or  compromis- 
ing litigation  must  be  submitted  to  the  Commission.  Such  recommendations  in 
the  normal  case  consist  of:  (1)  an  investigating  or  trial  staff  recommendation 
worked  out  under  the  direct  supervision  of  an  Assistant  Director;  (2)  there  may 
also  be  a  concurrent  recommendation  by  the  Assistant  Director  for  Evaluation, 
either  for  himself  or  for  the  Bureau's  Evaluation  Committee  made  up  of  staff 
lawyers  and  economists  from  the  Bureau  of  Economics;  (3)  sometimes,  there 
may  be  a  separate  recommendation  from  the  Bureau  of  Economics  (and/or  the 
Commission's  Oflice  of  Policy  Planning  and  Evaluation)  ;  and  (4)  in  all  cases, 
the  recommendation  of  the  Bureau  Director. 

As  Bureau  Director,  I  was  not  usually  involved  in  direct  supervision  of  in- 
vestigations or  cases.  That  function  was  assigned  to  Assistant  Directors  who 
reported  to  me.  In  most  matters,  except  complaint  recommendations,  I  merely 
approved  or,  on  occasion,  disapproved  without  comment,  either  the  staff"  recom- 
mendation, or  the  Assistant  Director's  recommendation  which  oeccasionally 
differed  from  that  of  the  staff.  In  some  matters,  and  in  most  complaint  matters, 
I  made  a  separate  recommendation  to  the  Commission  explaining  my  view  of  the 
staff  recommendation,  and  occasionally  differing  from  it. 

At  no  time  when  I  was  at  the  Commission  did  I  ever  suggest  that  a  staff 
lawyer  should  not  or  could  not  make  his  own  recommendation  to  the  Commission. 
I  tried  to  make  sure  that  conflicting  viev.'s  were  reported  both  to  me  and  to  the 
Commission. 

The  Charrjes 

Three  Commission  matters  have  been  the  principal  focus  of  the  Committee's 
hearing :  The  ITT-C^ontinental  bread  investigation ;  the  beer  investigation ;  and 
the  Kroger  complaint  and  settlement.  All  three  matters  had  been  underway  for 
some  time  when  I  became  Bureau  Director  in  November,  1970.  It  should  be  noted, 
in  view  of  the  Committee's  purpose  in  these  hearings,  that  only  Kroger  was  es- 
sentially a  Robinson-Patman  investigation  (though  it,  too  contained  5  charges)  : 
in  beer  and  bread,  a  primary  thrust  of  each  investigation,  established  before  I 
was  involved  in  either,  was  to  determine  the  existence  of  predatory  conduct  or 
attempts  to  monopolize. 

In  Kroger,  I  did  not  support  an  initial  staff  recommendation  for  a  broad  chal- 
lenge to  Kroger's  buying  practices  and  a  sweeping  almost  regulatory  order.  I 
did  not,  however,  prevent  the  staff  recommendation  from  going  promptly  to  the 
Commission ;  to  the  contrary,  when  I  suggested  that  it  be  sent  to  the  Commis- 
sion, the  staff  preferred  to  continue  with  consent  negotiations.  Thereafter.  I  ap- 
proved a  unanimous  staff  recommendation  for  a  consent  settlement.  With  my 


*  Another  obvious  point,  but  worth  notinfr  to  avoir!  confusion,  Is  that  a  §5  case  Is 
not  synonymous  with  a  "monopoly"  case  and  is  not  necessarily  (and  only  infrequently) 
concerned  with  "restructuring"  an  industry.  Section  5  broadly  prohibits  all  unfair  trade 
practices,  price  fixing,  tying  and  various  other  anticompetitive  conduct,  Including  forma 
of  price  discrimination. 
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separate  recommendation  to  the  Commission,  I  sent  forward  the  staff's  initial 
recommendation,  and  I  explained  my  reasons  for  supporting  the  consent  settle- 
ment and  opposing  the  more  broadly  conceived  litigation,  I  withheld  nothing 
from  the  Commission.  The  Commission  approved  the  settlement  (unanimously, 
I  believe). 

The  Committee's  interest,  I  understand,  is  in  whether  or  not  my  judgments  in 
this  matter  reflected  an  antagonism  to  Robinson-Patman  enforcement.  My 
response  below  shows  that  was  not  true. 

In  the  beer  investigation,  a  recommendation  for  a  complaint  was  never  de- 
veloped or  made  by  tlie  staff  in  the  several  years  before  I  came  to  the  Commis- 
sion during  my  2V;j  years  tenure,  or  in  the  year  and  a  half  since  I  have  resigned 
(so  far  as  I  know).  During  my  years  as  Bureau  Director,  I  supported  the  staff's 
investigative  efforts ;  I  urged  the  use  of  compulsory  process ;  I  consulted  with 
staff  lawyers  in  an  effort  to  get  facts  developed  so  that  a  recommendation  to  the 
■Commission  could  be  made ;  but  I  failed  to  get  our  investigation  finished. 

The  Committee's  interest,  I  understand,  is  in  whether  or  not  I  involved  the 
Bureau  of  Economics  and  insisted  that  a  "structure  case"  be  developed,  and  pre- 
vented development  of  a  Robinson-Patman  case.  The  facts,  discussed  below,  show 
to  the  contrary. 

The  bread  investigation  involves  the  most  serious  issues,  because  of  the  nature 
of  the  personal  charges  against  me.  Here,  too,  no  complaint  recommendation 
was  ever  made  in  tlie  years  before  I  became  Bureau  Director,  while  I  held  that 
position,  and  since  my  resignation  (so  far  as  I  know).  Here,  too,  I  approved 
a  staff  recommendation,  in  this  matter  to  close  the  investigation  and  sent  for- 
ward to  the  Commission  with  the  Bureau's  analysis,  the  views  of  the  staff 
lawyers  who  disagreed  witli  that  recommendation.  Nothing  was  withlield  from 
the  Commission.  Wlien  the  Conmiission  authorized  furtlier  investigation,  I  took 
steps  to  effectively  carry  out  that  directive. 

An  FTC  staff  attorney,  Eugene  A.  Higgins,  has  challenged  the  integrity  of 
this  investigation.  He  has  asserted  that:  (1)  after  a  recommendation  to  the 
Commission  for  further  investigation  had  been  prepared,  "Ward  had  the  Bu- 
reau's recommendation  changed  to  closing  the  investigation"  (May  14,  1973 
Memorandum,  Higgins  to  Commission,  2)*;  (2)  after  the  Commission  directed 
further  investigation,  Assistant  Director  Joseph  O'Malley  ordered  Higgins  to 
proceed  with  tlie  inquiry  in  "just  the  way  ITT  would  want  such  an  investiga- 
tion made  *  *  *  i.e.,  no  possibility  of  any  triple  damage  suits  *  *  *  and  a  ease 
■with  little  chance  of  success"  (Id.,  at  4),  which  would  be  "a  wild  goose  chase 
after  which  the  matter  was  to  be  closed,  period."  (108)  In  Mr.  Higgins'  opinion. 
"[t]liere  was  no  possibility  of  making  tlie  investigation  according  to  *  *  * 
[O'Malley's]  scheme  wliicli  would  come  out  in  a  favorable  result"  (109)  ;  "So,  I 
figure,"  Mr.  Higgins  testified,  "they  were  going  to  go  through  a  short  investiga- 
tion, issue  subpoenas,  make  it  loolv  good  for  tlie  record  and  close  it."  (112)  ;  (3) 
more  specifically,  Higgins  charged  (i)  "O'Malley  had  made  very  evident  *  *  * 
this  was  no  longer  to  be  a  Robinson-Patman  investigation,  it  would  be  a  Section 
5  *  *  *  [and  thus]  no  possibility  of  any  plaintiff  that  was  put  out  of  business 
by  ITT  using  our  record  and  getting  treble  damages."  (110)  ;  (ii)  "these  men 
[Ward  and  O'Malley]  were  insisting  that  [Higgins]  make  a  recommendation 
to  the  Commission  that  was  not  [his]  *  *  *  (113)  ;  (iii)  when  Higgins  challenged 
by  affidavit  O'Malley's  directions.  "Ward  informed  him  he  would  "be  transferred 
to  another  Bureau  or  a  field  office  and  *  *  *  [Ward's]  recommendation  for 
[Higgins']  promotion  [withdrawn]  *  *  *  unless  [Higgins  would]  *  *  *  withdraw 
my  affidavit  concerning  Mr.  O'Malley"  (May  14,  1973,  Higgins  to  Commission 
memo.  3).  and  Ward  subsequently  withdrew  the  promotion  recommendation; 
Civ)  Mr.  Mezines.  the  Commission's  Executive  Director,  informed  Higgins  that 
Higgins  "would  be  'hoimded  out  of  the  Commission'  if  [he]  did  not  cooperate 
with  Mr.  O'Malley"  (Ibid.)  ;  (v)  "Ward  or  O'Malley  *  *  *  were  trying  to  kill 
the  investigation  right  now.  *  *  *  We  make  this  quick  hearing  and  get  rid  of 
Higgins,  get  him  out  of  the  case"  (120)  :  (vi)  in  a  related  matter,  contrary  to 
long  standing  policy.  Ward  recommended  that  ITT-Continent^l  be  given  access 
to  confidential  material  received  from  the  Independent  Bakers  Association 
(IBA)   (103-106),  passim). 


•  FTisreins  mnr  not  havp  1ntPTi<1ed  <^his  sl-ntpment  to  bnvp  ovprtortps  of  irapronriGtv  on 
my  part,  for  his  nipmo  oontinnprl :  "I  sTiojild  sav  that  Mr.  Ward  did  havp  support  from 
a  niimlipr  of  othpr  mpmhpr  (sic')  on  the  staff  for  his  rpcommonda+ion.  Thp  onestion  of 
iisincr  thp  npopcsary  manpower  for  the  investigation  could,  by  some,  be  considered  a  closed 
(sic)  question." 
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Mr.  Higgins'  assertions  tJiat  I  took  him  off  the  bread  case  temporarily  and 
requested  his  re-assignment  and  that  I  withdrew  my  recommendation  that  lie  be 
promoted,  are  accurate.  To  the  best  of  my  linowledge,  not  one  of  the  other 
sweeping  assertions  quoted  above  is  true. 

Committee  Counsel  apparently  did  not  conceive  that  the  purpose  of  these 
hearings  required  anything  beyond  I'ecording  these  vicious  calumnies  in  the 
hearing  i-ecord.  Higgins'  statements  were  accepted  unci-itically,  and  no  attempt 
was  made  to  clarify  his  charges,  to  test  them  against  other  evidence,  or  to  query 
Higgins'  biais  or  self-interest.  If  so  tested,  Higgins'  charges  fall  of  their  own 
weight,  as  shown  below. 

The  Committee  is  also  interested,  I  understand,  in  my  representation  of  ITT 
and  AVIS  while  in  private  practice,  and  the  possible  appearance  of  a  conflict 
of  interest  resulting  therefrom.  The  details  are  given  below. 

ITT-Continental:  Conflicting  Recommendations  to  the  Commission 

Serious  competitive  problems  in  the  wholesale  baking  industry  had  been 
under  the  scrutiny  of  the  F.T.C.  and  its  staff  for  many  years  before  I  became 
Director  of  the  Bureau  of  Competition.  The  Bureau  of  Economics  had  studied 
the  industry  and  analyzed  the  nature  of  the  competitive  changes  taking  place. 
Complaints  had  been  issued  against  the  major  wholesale  bakers  under  the  anti- 
merger statute;  and  by  1970  several  of  the  major  companies,  including  ITT- 
Continental,  were  barred  by  Commission  order  from  making  further  acquisi- 
tions. In  addition,  the  Commission  had  conducted  several  investigations  of 
charges  of  below  cost  selling,  price  fixing,  price  discrimination  and  other 
allegedly  anticompetitive  conduct.  According  to  IBA,  however,  the  viability  of 
wholesale  bakers  in  1970-71  was  threatened  in  many  areas  by  the  conduct  of 
ITT-Continental.  It  was  against  this  background  tliat  I  assigned  a  team  of 
lawyers,  including  Mr.  Higgins,  to  investigate  Durkee  Baking  Company's  allega- 
tions about  ITT's  unlawful  conduct  in  upstate  New  York,  and  other  relevant 
facts,  and  to  recommend  appropriate  action. 

The  results  of  the  inquiry,  about  one  year  later  were  ratlier  discouraging.. 
The  staff  recommendation  was  split:  Dolan  and  Egan  urged  closing;  Higgins 
pushed  for  an  additional  nationwide  investigation,  citing  results  of  private  cases 
against  ITT-Continental ;  but  little  specific  evidence  of  unlawful  conduct  derived 
from  our  investig-ation  of  Durkee's  complaint.  Higgins'  i>osition  was  endorsetl 
by  Mr.  Hanscom,  then  Assistant  Director  for  Evaluation,  and  his  assistant  Mr. 
Garvey,  not  so  much  on  the  basis  of  the  Durkee  investigation  results  as  on  more 
generalized  obsei'vation  about  competitive  chaj^es  in  wholesale  baking  markets, 
vertical  integration  of  chain  stores  and  the  possible  basic  unfairness  of  selling 
private  label  bread. 

These  conflicting  views  were  seriously  studied  in  both  the  Bureau  of  Com- 
petition and  the  Bureau  of  Economics  over  a  several  week  period.  I  personally 
joined  in  several  extended  discussions  of  what  the  proper  course  of  enforcement 
should  be.  The  Bureau  of  Economics  opposed  further  investigation.  Mr.  Gar- 
field, Hanscom's  successor  as  Assistant  Director  for  Evaluation,  concurred  in 
that  view.  I  was  encouraged  somewhat  by  the  results  of  private  litigation,  but 
in  light  of  the  inconclusive  results  of  our  own  investigation,  I  had  no  firm  rea- 
son to  be  sanguine  about  what  we  could  accomplish  by  further  inquiry,  and  ap- 
proved the  recommendation  that  the  investigation  be  terminated. 

There  is  little  ground  on  these  facts,  to  discern  any  shadow  of  validity  to 
Higgins'  charge  that  I  had  the  Bureau's  recommendation  changed.  There  is  no 
reason  to  question  the  genuineness  of  the  support  for  the  closing  recommenda- 
tion by  Messrs.  Dolan,  Egan,  Garfield,  Folsom  and  Glassman.  There  is  no 
indication  anywhere  that  I  influenced  their  judgments.  I  never  tried  to.  If  there 
is  any  doubt  on  that  point,  eaeii  of  them  should  be  called  to  testify  specifically 
on  this  point. 

Clearly  enough,  what  was  involved  here  was  a  recommendation  about  which 
reasonable  men  could  differ.  The  hint  of  corrupt  influence  is  ludicrous  on  its 
face.  Equally  obvious,  there  was  here  no  element  of  a  policy  antagonistic  tO' 
Robinson-Patraan  enforcement.  The  investigation  was  not  ever  discussed  in  such 
terms.  Finally,  as  already  noted,  the  conflicting  views  of  all  the  staff  members 
were  submitted  to  the  Commission.  Nothing  was  held  back  or  covered  up. 

2.  Carrying  Out  The  Commission's  Directive:  Higgins'  Raise 

As  noted,  the  Commission  did  not  accept  the  closing  recommendation,  and  steps 
were  initiated  promptly  to  go  forward  with  an  investigation.  Mr,  Higgins  says 
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in  essence  that  he  thinks  there  was  a  eornipt  effort  to  "kill  the  investigation." 
(120)  The  facts,  which  are  clear  enough,  do  not  support  him  in  any  way. 

Higgins  grounds  his  suspicion  on  what  he  says  O'Malley  told  him  about  the 
basis  of  the  investigation  being  Section  5  and  not  Section  2(a).  The  applicability 
of  both  sections  to  the  investigation  was  never  questioned  during  the  entire  time 
it  was  pending  at  the  Commission,  however,  and  as  a  practical  matter,  the  facts 
that  would  establish  a  violation  of  one  statute  in  this  sort  of  inquiry  would  very 
likely  support  charges  under  the  other  also.  The  decision  about  what  statute  to 
rely  on  in  bringing  a  complaint,  moreover,  is  not  made  at  the  investigation  stage 
and  depends  on  the  evidence  adduced  in  the  investigation.* 

More  to  the  point,  both  O'Malley  and  I  signed  the  original  memo  Higgins  pre- 
pai-ed  (I  subsequently  i-eturned  it  to  O'Malley  with  a  memo  dated  4/19),  and 
neither  of  us  questioned  the  proposal  for  issuing  the  resolution  under  both  Sec- 
tions 2  and  5.  In  every  subsequent  draft  both  Sections  are  included  and  Higgins 
does  not  suggest  this  was  ever  a  point  at  issue  with  either  O'Malley  or  me.  I 
know  it  never  was  raised  with  me. 

The  basic  dispute,  which  according  to  Higgins  was  that  O'Malley  insisted  that 
Higgins  sign  a  recommendation  including  two  concluding  paragraphs  with  which 
Higgins  did  not  agree,  offers  some  insight  on  this  point.  Those  two  paragraphs 
have  nothing  whatever  to  do  with  the  statutory  basis  for  the  investigation.  They 
deal  entirely  with  a  commitment:  (1)  to  hold  "investigational  hearings"  to  un- 
cover, if  possible,  "a  pattern  of  predation  or  substantial  indications  of  it  by 
ITT:"  and  (2)  to  report  back  to  the  Commission  "on  or  before  August  15.  1973"  f 
Higgins'  disagreement  with  these  two  paragraphs  seems  to  be  explained  by  his 
concern  that  he  was  not  going  to  get  any  help  except  from  a  Chicago  oflSce  at- 
torney. At  some  point,  Higgins  and  O'Malley  discussed  the  possibility  that 
Higgins  would  be  relieved  of  his  assignment,  whether  at  his  suggestion  or 
O'Malley's  is  not  clear  and  probably  not  important.  The  crux  of  the  O'Malley- 
Higgins  confrontation  clearly  enough,  was  whether  or  not  investigational  hear- 
ings would  go  forward  immediately  (117;  and  see  Mr.  O'Malley's  May  1,  1973 
memorandum  to  Mr.  Higgins,  at  1-2).  No  other  ground  for  dispute — over  policy 
or  otherwise — is  reflected  in  the  only  two  paragraphs  at  issue  between  Higgins 
and  O'Malley. 

Lawyers  may  differ  about  the  effectiveness  of  investigating  techniques,  and 
it  is  not  impossible  that  an  argument  might  rationally  be  made  that  after  several 
years  and  many  investigations  of  complaints  about  ITT's  selling  below  costs,  a 
subpoena  to  ITT  to  review  its  records  and  question  its  executives  might  be  pre- 
mature. I  doubt  it,  but  it  may  be  possible.  But  to  construe  such  a  plan  as  "a 
wild  goose  chase  *  *  *  to  kill  the  investigation"  is  ludicrous. 

As  I  already  testified,  at  the  time  of  this  dispute  between  Higgins  and  O'Malley, 
I  was  uncertain  about  why  there  was  any  difficulty  about  Higgins  being  able 
promptly  to  send  forward  a  memo  to  the  Commission  requesting  authority  to 
use  formal  process  and  outlining  our  proposed  investigation.  I  shared  O'Malley's 
frustration  at  the  delay — the  Commission's  minute  was  dated  March  20  and  yet 
a  month  later  the  Bureau  had  not  even  asked  for  authority  to  use  subpoenas. 
On  April  19.  I  had  appi-oved  in  principle  Higgins'  statement  of  the  elements 
of  our  inquiry,  and  shortly  thereafter  we  all  had  discussed  what  was  to  be 
done.  Two  weeks  later,  no  progress  had  been  made.  Higgins,  of  course,  did  not 
confide  his  dark  suspicions  to  me,  and  I  did  not  appreciate  his  concern  about 
Sections  2(a)  and  5.  That  point  seemed  unimportant  to  me  then,  as  it  seems 
to  me  now. 

What  I  wanted  was  to  get  the  investigation  started  effectively,  to  get  the  broad- 
est view  of  what  ITT  had  been  doing,  along  the  lines  of  the  cases  Higgins  so  often 


*A  litigated  Commission  iudcmpnt  under  82  Ct)  would  be  prima  facie  evidence  of 
violation  in  a  nrivate  artion.  Wliether  or  not  a  §5  order  would  have  the  same  effect  is 
a  question  the  Supreme  Court  has  nof  decided.  In  any  event.  Hieeins  vastly  oversimplifies 
"-]\en  i  o  stn'^os  that  a  Section  .'i  rroceedinc  cannr.t  he  the  basis  for  treble  dnmape  re- 
covery. Tt  was  the  evidence  developed  in  the  Commission's  Section  5  proceeding  that 
provided  the  basis  for  subsennent  government  and  private  actions  aprainst  the  drug 
comp^mies  in  the  Tetracycline  litigation. 

7  For  case  of  reference,  the  two  paratrrnphs  follow:  "In  the  meantime,  after  the  Com- 
mission has  authorized  compulsory  process,  investigational  hearings  will  he  held  in  an 
attempt  to  disclose  a  pattern  of  predation  or  substantial  indications  or  it  by  ITT  through- 
out the  country. 

It  is  anticipated  that  the  investicrational  hearinsrs  will  be  completed  within  sixty  days 
after  the  authorization  for  compulsory  process.  Depending  upon  the  facts  developed,  a 
report  to  the  Commission  closing  the  investigation  or  advising  of  additional  steps  planned 
will  be  made  to  the  Commission  on  or  before  August  15.  1073." 
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cited  which  involved  both  Section  2  and  5-type  issues.  I  believe  that  we  did  not 
even  discuss  the  investigation  or  resolution  in  terms  of  Robinson-Patmau  en- 
forcement policy — the  issue,  so  far  as  I  knew  was  solely  whether  Higgins  would 
conduct  another  extensive  series  of  interviews  before  subpoenaing  ITT's  execu- 
tives for  testimony. 

If  I  knew  at  the  time  that  there  was  a  dispute  about  Higgins'  insistence  on 
including  a  memo  in  the  file  to  show  that  he  did  not  agree  with  the  commit- 
ment in  the  memo  to  hold  hearings  and  report  back  to  the  Commission,  I  do 
not  remember  it  now.  I  was  aware  that  Higgins  had  had  several  petty  squabbles 
with  O'Malley,  about  his  secretary's  raise,  for  example  (115),  but  I  do  not 
recall  that  he  believed  O'Malley's  instructions  to  him  were  improper,  only 
mistaken.  His  May  2  memo  to  me  did  not  impute  impropriety ;  it  was  based  on 
what  Higgins  said  were  O'Malley's  misstatements.  What  concerned  me,  on  the 
other  hand,  was  Higgins'  apparent  lack  of  understanding  about  what  he  was 
expected  to  do.  He  said  he  would  comply  with  O'Malley's  and  my  instructions ; 
but  as  time  went  by,  he  did  not  do  so,  and  I  was  forced  to  consider,  at  least, 
his  assignment  to  matters  not  supervised  by  O'Malley. 

Withdrawal  of  my  recommendation  for  promoting  Higgins  to  GS-15  obviously 
complicated  resolution  of  the  dispute  about  handling  this  investigation.  As  I 
have  already  testified,  I  did  not  initiate  reconsideration  of  that  promotion 
recommendation.  Mr.  Mezines  returned  it  to  me  because  of  reservations  ex- 
pressed to  him  (not  to  me)  by  both  O'Malley  and  Liedquist,  who  had  made  the 
original  recommendations,  which  I  approved,  for  Higgins'  raise. 

When  I  then  checked  with  them,  I  learned  that  each  felt  promoting  Higgins 
would  be  a  mistake — Liedquist,  for  reasons  having  nothing  to  do  with  the  bread 
investigation ;  O'Malley  for  reasons  beyond  that  single  matter.  Higgins,  it  ap- 
peared, often  was  "too  busy"  to  get  things  done,  and  could  not  perform  without 
extensive  supervision,  serious  deficiencies  in  a  GS-14  lawyer  which  would  dis- 
qualify him  for  GS-15  top  ranking.  My  own  reservations  mounted  as  I  checked 
with  others  about  his  reassignment  and  could  not  readily  find  another  place  for 
him  within  the  Bureau.  I  believe  Committee  counsel  was  informed,  during  this 
expansive,  months-long  investigation,  that  some  of  Higgins'  past  and  present 
supervisors  had  serious  reservations  about  his  performance  and  his  ability  to 
manage  important  litigation  and  supervise  others.  Perhaps  the  purpose  of  this 
investigation  does  not  require  questioning  Higgins'  reputation  in  this  record.  I 
urge  the  members  of  this  Committee,  however,  to  review  counsel's  information 
on  this  point. 

In  the  face  of  these  questions,  raised  by  lawyers  whose  judgment  I  respected 
and  relied  upon,  I  determined  to  withdraw  my  recommendation  for  further  con- 
sideration by  my  successor.  I  was  not  uninfluenced,  of  course,  by  my  own  ap- 
praisal of  Higgins'  performance  in  this  ITT-Continental  investigation.  Most 
kindly  voiced,  il  was  sloppy  and  unimpressive,  and  the  part  of  the  investigation 
for  which  he  was  responsible  stayed  dormant  for  two  months  while  he  squabbled 
with  O'Malley.  My  decision,  nevertheless,  was  made  on  a  much  broader  basis 
than  that  one  matter.  I  never  knowingly  rewarded  mediocre  performance  by  pro- 
motion, certainly  not  to  the  top  career  rank.  In  Higgins'  case,  reconsideration,  at 
least,  was  called  for. 

Mr.  Higgins  has  testified  before  this  Committee  that  I  told  him  if  he  did 
not  withdraw  his  May  2  memorandum,  I  would  take  certain  actions  against  him, 
including  "withdrawing  *  *  *  [my]  recommendation  for  *  *  *  [Higgins']  promo- 
tion" (115).  That  U  false.  In  my  several  conversations  with  Mr.  Higgins.  I  did 
try  to  get  him  to  reconsider  his  request  for  an  F.B.I,  polygraph  test*  to  test 
his  and  O'Malley's  veracity,  a  subject  I  thought  was  beside  the  point.  At  no  time 
did  I  ever  bargain  with  him  about  his  raise.  I  did  not  threaten  to  withdraw 
it.  I  did  not  offer  to  reinstate  it.  I  believed — and  I  think  it  is  clear — that 
O'Malley's  instructions  were  proper  and  should  have  been  followed.  Higgins  did 
not.  as  I  have  said,  really  argue  at  the  outset  of  this  problem  that  O'Malley's 
instru.''tions  were  improper  (see  his  May  2  afiidavit)  though  this  became  his 
theme  later.  I  never  conceived  that  Higgins'  raise  had  any  relevance  to  bi.«;  con- 
duct of  the  ITT-Contlnental  investigation  except  this:  Higgins'  performance 
suggested  that  his  promotion  was  not  warranted. 


*  It  should  lie  noted  that  Hiffjrins'  only  request  to  me  for  an  F.B.I,  test  was  to  test 
the  afcuracy  of  two  memos — his  dated  May  2.  and  O'Malley's  of  May  1.  Apparently.  Hi?- 
eins'  "suspicions"  rrystalli:i;ed  after  May  .*<.  when  I  withdrew  his  promotion  recommenda- 
tion. Until  counsel  gave  me  a  copy  of  his  May  memo,  I  had  never  seen  it. 
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I  treated  Higgins  fairly.  I  did  not  threaten  him.  I  counseled  with  him.  I  re- 
assigned him,  though  it  was  his  performance  that  delayed  the  investigation. 

Higgins  lias  made  serious  charges  before  this  Committee.  But  can  anyone 
fairly  conclude  on  this  record  that  there  is  a  shred  of  likelihood  that  I  tried  to 
kill  the  ITT-Continental  investigation?  My  every  action  is  revealed  in  official 
Commission  documents.  In  every  instance,  many  others  than  myself  instituted  the 
activities  Higgins  challenges.  Was  the  Bureau  of  Economics  corrupt?  Was 
O'Malley?  Liedquist?  Mezines?  Garfield?  Were  they  all  corrupt?  Could  any  ra- 
tional schemer  plot  to  "kill"  an  investigation  along  the  lines  I  followed — com- 
plete disclosure  to  the  Commission,  reliance  on  the  recommendations  of  others, 
and  directing  investigational  hearings  for  ITT  executives  and  a  report  back  to 
the  Commission  ? 

I  was  not  thinking  about  "wild  goose  chases"  at  the  time.  Had  I  been,  the 
term  would  have  seemed  more  apt  for  Higgins'  proposed  course.  A  fair-minded 
judgment  at  this  point  might  well  be  the  same. 

ITT-ContinentaVs  Request  to  Copy  IBA  Complaints 

Mr.  Higgins  testified  before  the  Committee  that  I  recommended  allowing  ITT- 
Continental  to  copy  complaints  against  it,  submitted  in  confidence  to  tiie  Com- 
mission by  a  number  of  wholesale  baking  companies  (pp.  103-104).  Committee 
counsel  suggested  that  this  type  of  material  "is  usually  given  in  confidence  and 
Is  not  revealed  by  the  F.T.C."  (p.  105)  ;  and  although  Mr.  Higgins  did  not  con- 
firm that  point  (as  he  could  not),  he  did  submit  for  the  record  his  reasons 
why  such  materials  should  not  be  given  to  ITT-Continental. 

When  the  counsel  for  the  Committee  questioned  me  about  this  matter,  he 
could  not  make  available  to  me  any  relevant  Commission  documents;  and  he 
could  not  recall  the  specifics  of  ITT's  request.  Since  then.  Committee  counsel  has 
supplied  some  relevant  documents  and  should  have  obtained  others  which  would 
be  helpful  in  clarifying  this  issue. 

The  facts  are  simple  enough,  and  tliey  give  no  hint  of  unusual  or  favored 
treatment  of  ITT-Continental.  In  accordance  with  the  terms  of  an  order  in 
Docket  7880,  ITT-Continental  had  sought  Commission  approval  for  acquisition  of 
the  principal  assets  of  the  Southern  Bakery  in  Tampa,  Florida.  IBA  argued 
against  Commission  appi'oval,  and  its  letter  to  the  Commission  was  placed  on 
the  public  record  in  accordance  with  regular  Commission  policy.  In  that  letter, 
IBA  made  reference  to  other  complaints  it  had  fnrwaxxled  to  the  Commission  on 
behalf  of  wholesale  bakers  in  various  parts  of  the  United  States.  ITT-Con- 
tinental sought  acce.ss  to  those  complaints,  as  I  recall,  in  order  to  respond  to 
allegations  upon  which  the  Commission  might  base  its  judgment  in  approving 
or  denying  ITT's  request  for  apioroval  of  tlie  Southern  Bakery  acquisition. 

The  Commission's  September  28,  1971  minute  suggests  that  the  Bureau  of 
Competition,  in  an  earlier  statement  (August  23.  1971)  had  opposed  disclosure 
of  those  documents  to  ITT-Continental.  If  Committee  counsel  has  a  copy  of  that 
memorandum,  he  has  not  provided  one  to  me.  In  that  memorandum,  I  lielieve 
I  was  opposed  to  giving  ITT-Continental  access  to  the  IBA  complaints.  I  believe, 
also,  that  my  recommendation  in  that  memorandum  opposed  Commission  ap- 
proval for  the  ITT-Continental  acquisition. 

Tlie  Commission  approved  the  acquisition,  however,  and  by  its  September  28, 
1971  minute,  sought  a  staff  recommendation  concerning  the  pending  ITT-Con- 
tinental request  to  copy  the  IBA  complaints,  to  which  the  Commission  had  not 
responded.  My  November  Ifi,  1971  memorandum  to  the  General  Counsel  states 
my  position  precisely.  In  pertinent  part : 

I  would  normally  be  sympathetic  to  the  views  expressed  in  Mr.  Higgins' 
memorandum,  except  that  IBA  itself  made  reference  to  the  documents  Con- 
tinental seeks  in  an  IBA  statement  to  tlie  Commission  which  IBA  knew 
would  be  on  the  public  record. 

Even  so,  I  did  not  recommend  giving  ITT  access  to  these  complaints.  I  sug- 
gested to  the  General  Counsel  that  since  the  Commission  had  approved  ITT- 
Continental's  acquisition,  no  action  should  be  taken  on  TTT-Continental's  request 
for  access  to  the  documents  unless  they  pressed  that  request.  I  believe  ITT  never 
did.  nnd  thus  did  not  get  the  IBA  material. 

Finally.  I  can  inform  the  Committee  that  my  couHusion  that  ITT-Continental 
had  a  right  to  see  the  IBA  complaints  was  reached  after  I  had  conferred  with 
the  General  Counsel's  office.  I  was  Initially  opposed  to  disclosure,  but  I  became 
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convinced  that  the  law  required  that  access  be  given  to  materials  to  which  the 
Coiumission  makes  reference  in  determining  substantial  rights  of  companies  in- 
volved in  Commission  proceedings. 

Mr.  Iliggins'  account  of  this  matter  was  incomplete  and  the  implications  de- 
rived from  it  in  this  record  are  inaccurate.  ITT-Continental's  request  was  han- 
dled in  accordance  with  normal  Commission  procedures.  In  accordance  with  my 
recommendation,  however,  the  materials  apparently  were  not  turned  over  to 
ITT-Continental,  whatever  its  legal  right  to  see  them. 

5Iy  Participation  As   a  Private  Attorney  and  As  F.T.G.  Bureau  Director  in 
Matters  Involving  ITT 

At  the  July  hearings,  I  was  questioned  about  my  representation  of  ITT  and 
its  subsidiaries  while  I  was  an  attorney  in  private  practice  before  becoming 
Director  of  the  Bureau  of  Competition.  I  testified  that  I  represented  Avis  Rent-A- 
Car,  an  ITT  subsidiary,  for  a  sub.staniial  period;  and  for  a  limited  time  (6-8 
weeks)  immediately  before  I  joined  the  F.T.C.  staff  in  November  11)70,  I  repre- 
sented ITT  in  connection  with  a  preliminary  stage  of  settlement  negotiations 
in  three  antitrust  cases  brought  in  district  courts  challenging  ITT's  acquisitions 
of  Grinell  Corporation,  Canteen  Corporation  and  Hartford  Insurance  Company. 

None  of  those  cases  involved  ITT-Continental  in  any  way,  and  neither  the 
bread  industry  nor  ITT-Continental  was  ever  mentioned  in  the  antitrust  negotia- 
tions, as  far  as  I  know. 

I  was  not  questioned  in  any  detail  about  my  contacts  with  ITT  at  the  Com- 
mission. As  I  testified,  I  did  not  particiimte  as  Bureau  Director  in  any  matters 
involving  Avis  and  car  rental  matters.  In  other  matters  involving  ITT,  however, 
none  of  which  concerned  any  asi>ect  of  the  Antitrust  Division's  litigation,  I 
did  act.  The  Committee  should  know,  for  example,  that  I  participated  as  Direc- 
tor in  the  Commission's  penalty  litigation  against  ITT,  alleging  violations  of 
the  Commission's  order  in  Docket  7880  which  forbade  ITT-Continental  from 
making  acquisitions  in  the  bread  industry.  I  recommended  an  appeal  of  the  Dis- 
tinct Court's  decision  fining  ITT  ^10,000  and  urged  the  Commission  to  seek  an 
order  requiring  divestiture  and  a.  fine  based  on  daily  fines  of  up  to  $5,000  for 
a  several  year  period.  I  thereafter  urged  that  the  Commission  seek  review  in  the 
U.S.  Supreme  Court  of  an  adverse  Court  of  Api)eals'  decision  in  this  case. 

In  addition,  I  recommended  that  the  Commission  reopen  proceedings  in  Docket 
7880  to  extend  until  1977  the  ban  against  ITT-Continental  acquisitions  in  the 
bread  industry.  This  motion,  unprecedented  in  Commission  history,  is  now  before 
the  Commission  on  the  company's  appeal  of  a  trial  judge's  order  granting  the 
relief  we  sought. 

I  believe  that  I  also  acted  in  connected  with  other  matters  involving  ITT, 
which  I  cannot  specifically  identify  without  referring  to  Commission  files.  To 
the  best  of  my  knowledge,  none  involved  any  matter  about  which  I  had  any 
specific  knowledge  or  dealings  with  ITT. 

After  leaving  the  Commission,  I  have  again  represented  Avis.  I  have  also 
represented  an  Avis  employee  (William  C.  McPike,  Esq.)  in  connection  with  a 
Grand  Jury  investigation  involving  ITT.  In  accordance  with  its  corporate  policy 
of  long-standing,  ITT  paid  the  statement  which  our  firm  rendered  to  Mr.  MePike 
for  legal  services  (performed  principally  by  me  and  one  of  my  partners).  When 
our  legal  services  were  performed,  however,  I  was  not  aware  that  ITT  would  pay 
for  them.  The  arrangement  for  payment  of  legal  fees  was  solely  between  ITT 
and  Mr.  McPike.  I  was  neither  involved  nor  consulted  about  it. 

At  no  time  in  private  practice,  either  before  I  became  Director  of  the  Bureau 
of  Competition  orafter  I  resigned  from  the  Commission,  have  I  ever  represented 
ITT  in  connection  with  its  bread  business. 

As  the  Committee  knows,  ITT  is  a  large  corporation,  active  in  many  product 
and  geographic  markets.  A  broad  refusal  to  act  in  any  matter  involving  ITT 
would  have  significantly  restricted  my  ability  to  perform  my  duties  as  Director. 
Such  a  rule,  applied  to  all  my  other  former  clients,  might  have  subverted  my 
effectiveness  at  the  Commission. 

Such  a  rule,  moreover,  would  effectively  prevent  lawyers  having  any  significant 
practice  from  entering  government  service.  The  bar's  Canons  of  Ethics  do  not 
suggest  that  such  a  restrictive  approach  should  be  followed  even  for  judges,  much 
less  for  law  enforcement  personnel.  All  of  my  major  recommendations,  after  all, 
were  reviewed  by  five  Commissioners. 

[Whereupon,  at  6 :20  p.m.  the  subcommittee  adjourned.] 
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Kroger 

The  critical  fact  for  analysis  of  the  Bureau  of  Competition's  handling  of  the 
Kroger  matter  is  that  our  investigation  was  concluded  by  the  filing  of  a  com- 
plaint and  the  entry  of  a  consent  judgment.  The  Commission's  action  in  approv- 
ing the  Bureau's  recommendation  was  by  a  unanimous  vote  (I  believe)  and  it 
was  based  upon  a  full  disclosure  of  the  Bureau's  position,  including  the  original 
complaint  and  order  which  the  staff  had  intended  to  recommend. 

I  was  satisfied  with  the  order  then.  I  am  satisfied  with  it  now.  It  was  soundly 
grounded  on  the  facts  developed  during  the  investigation.  It  was  innovative  in 
that  it  required  Kroger  to  refund  payments  it  had  unlawfully  received  from  its 
suppliers,  relief  obtained  in  only  one  prior  Commission  case,  also  filed  while  I 
was  Director. 

I  was  aware,  of  course,  that  the  trial  staff  wanted  to  mount  a  much  broader 
attack  on  Kroger's  buying  practices.  The  trial  staff,  however,  did  negotiate  the 
consent  settlement  and  recommended  it  to  the  Commission  without  dissent.  I 
approved  a  unanimous  staff  recommendation  for  what  I  believed  was  a  good 
order.  In  my  explanation  to  the  Commission  of  my  recommendation,  I  fully 
reported  the  background  of  the  investigation  and  original  staff  recommendation 
for  a  sweeping  attack  on  Kroger. 

Committee  counsel  has  persistently  described  this  matter  as  involving  a  rec- 
ommendation the  staff  "had  to  agree  to"  in  order  to  make  "the  best  of  a  bad 
bargain  *  *  *  after  being  directed  to  negotiate  a  consent  *  *  *."  (77,  233-34). 
The  staff  lawyers'  testimony,  however,  did  not  support  that  characterization. 
They  testified  that  the  procedure  followed  was  appropriate  under  the  Commis- 
sion's Rules  (65),  and  that  when  I  offered  to  send  the  original  staff  recommen- 
dation to  the  Commission  at  a  time  prior  to  the  conclusion  of  the  consent  nego- 
tiation, they  decided  not  to  do  so  but  to  continue  to  negotiate.  (73,  78). 

Most  importantly,  despite  leading  questions,  it  was  clear  that  I  did  not  ever 
attempt  to  control  the  staff's  recommendation  (77,  79).  The  pressure  to  continue 
consent  negotiations  was  not  pressure  from  me  but  resulted  from  their  own 
appraisal  of  Commission  procedures  when  split  recommendations  were  sub- 
mitted to  the  Commission  (73,  78). 

It  is  clear,  also,  that  the  serious  reservations  both  Mr.  Yoimgwood  and  Mr. 
Rosen  expressed  to  this  Committee  were  never  expressed  to  me  or  to  the  Com- 
mission. I  did  not  expect  attorneys  on  my  staff  to  suppress  reservations  of  that 
kind  and  I  had  no  reason  to  believe  that  their  recommendation  of  the  Kroger 
consent  settlement  was  so  seriously  qualified.  In  any  event,  to  the  extent  that 
the  Commission  was  deprived  of  any  arguments  concerning  the  acceptability  of 
the  course  of  action  I  recommended  in  good  faith,  it  is  absolutely  clear  from  the 
testimony  of  those  involved  that  it  was  not  a  result  of  anything  that  I  did  or 
required. 

I  have  already  explained  to  the  Committee  why  I  believe  it  is  inaccurate  to 
describe  my  disagreement  with  the  staff's  recommendation  in  Kroger  as  a  reflec- 
tion of  an  enforcement  policy  antagonistic  to  the  Robinson-Patman  Act.  As  a 
result  of  our  investigation,  a  strong  order  under  the  Robinson-Patman  Act  was 
entered  against  Kroger.  I  questioned  both  the  legal  and  economic  soundness  of  a 
more  sweeping  attack  on  Kroger,  but  I  did  not  challenge  the  validity  of  the 
statute.  Had  the  more  sweeping  attack  been  made,  I  doubt  if  it  would  have 
resulted  in  anything  like  the  order  Messrs.  Youngwood  and  Rosen  recommended. 

The  Beer  Investigation 

Brewers'  problems,  like  bakers'  problems,  had  preoccupied  the  attention  of 
F.T.C.  lawyers  for  many  years  before  I  became  Bureau  Director.  Results  were. 
and  still  are,  meagre :  few  firm  conclusions  have  been  reached  after  years  of 
investigation. 

I  believe  there  is  no  dispute  about  what  happened.  There  is,  however,  a  mis- 
understanding of  my  role  in  the  investigation,  created  in  part  by  Committee 
counsel's  inaccurate  summary  of  Mr.  Marshall's  March  21,  1973  memorandum. 

The  record  shows  that  I  fully  supported  this  investigation.  I  assigned  good 
lawyers  and  accountants  to  handle  it.  I  pressed  them  for  action.  I  urged  that 
investigational  hearings  be  held  to  get  facts.  I  worked  with  the  staff  and  with 
the  Bureau  of  Economics  to  develop  imaginative  and  effective  enforcement 
approaches  to  the  problems  complained  of.  Those  problems  included  not  only 
territorial  price  discriminations  actionable  under  Robinson-Patman.  but  a  host 
of  other  actions  such  as  resale  price  maintenance  and  sales  at  unreasonably  low 
prices  actionable  under  Section  5. 
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At  no  time  were  my  decisions  and  suggestions  framed  in  antagonism  to 
Robinson-Patman  enforcement.  In  the  first  place,  it  was  never  solely  a  Robinson- 
Patman  investigation.  Moreover,  it  was  the  staff's  view  that  relief  beyond  a 
traditional  cease  and  desist  Robinson-Patman  order  would  have  to  be  sought. 
And  my  principal  exhortation,  to  hold  investigational  hearings  involving  the 
major  brewers,  always  was  intended  to  comprehend  Robinson-Patman  covered 
pricing  practices. 

This  is  made  clear  in  the  March  21,  1973  Marshall  to  File  memorandum  which 
Committee  counsel  described  as  "an  instruction  to  close  the  ease:" 

Finally,  Mr.  Ward  stated  that  it  was  his  opinion  that  a  price  remedy 
enjoining  certain  pricing  practices  of  Anheuser-Busch,  Inc.  and  the  Jos. 
Schlitz  Brewing  Co.  would  be  satisfactory.  A  discussion  followed  concerning 
the  diflaculties  of  such  a  remedy,  but  Mr.  Ward  still  believed  that  it  would  be 
workable. 

This  investigation  involved  no  doctrinal  dispute  over  Robinson-Patman 
enforcement.  I  asked  for  help  from  the  Bureau  of  Economics  to  make  our  investi- 
gation more  effective  and  our  conclusions  more  likely  to  accomplish  sound  bene- 
fits to  brewing  industry  competition.  If  staff  members  felt  that  I  transformed  this 
matter  into  a  "structure"  case,  and  ignored  indications  of  price  discrimination, 
they  misunderstood  me.  I  wanted  facts  developed  on  which  to  predicate  appro- 
priate action.  I  did  not  pre-conceive  what  that  action  should  be,  though  if  viola- 
tions of  the  scope  complained  could  be  established,  relief  could  have  required 
substantial  legal  and  economic  justification,  beyond  Robinson-Patman  precedents. 

I  was  dissatisfied  with  the  lack  of  progress  on  this  matter.  But  it  was  no  easy 
problem  and  there  was  no  easy  solution.  Evidence  of  a  violation  was  never  sub- 
mitted to  me.  A  case  was  never  recommended.  As  Bureau  Director,  I  tried  to 
get  an  effective  investigation  completed.  In  this  matter,  there  was,  on  my  part, 
no  antagonism  to  the  Robinson-Patman  Act. 

Summing  Up 

After  reference  to  a  somewhat  more  complete  documentary  record  than  was 
available  in  July,  the  following  conclusions  are  inescapable.  In  each  of  the  three 
matters  focused  on  by  the  Committee.  I  followed  completely  regular  procedures 
and  fully  disclosed  staff'  disagreements.  In  none  did  I  dictate  to  the  staff'  the 
recommendations  they  should  make.  And  I  made  my  decisions  and  my  recom- 
mendations honestly. 

Beyond  that,  I  think  it  is  a  fair  conclusion  that  I  met  the  responsibility  of  my 
ofiice  to  effectively  enforce  the  laws  administered  by  the  Federal  Trade  Com- 
mission. The  irresponsible  charges  involving  the  bread  investigation  have  abso- 
lutely no  foundation.  Equally  important,  there  is  no  basis  upon  which  even  an 
appearance  of  a  conflict  of  interest  could  be  reasonably  suggested.  In  the  Kroger 
matter,  the  Commission  settled  the  investigation  with  a  strong  order.  Those  who 
had  undisclosed  reservations  affirmatively  recommended  the  settlement.  In  the 
beer  investigation,  our  performance  was  substandard,  but  the  entire  staff  was 
seeking  solutions  to  complex  problems.  In  none  of  these  matters  was  the  outcome 
influenced  by  antagonism  on  my  part  to  Robinson-Patman  enforcement. 

The  result  of  the  Committee's  nationwide,  months-long  investigation,  I  submit, 
is  this :  There  was  some  honest  disagreement  and,  perhaps,  some  confusion  about 
Bureau  enforcement  policy  and  recommendations.  But  the  superficial  smears  and 
wildly  irresponsible  charges  did  not  prove  out. 

Some  Brief  Conclusions  About  Enforcement  Policy 

It  is  true  that  Federal  Trade  Commission  law  enforcement  policies  did  change 
in  the  late  sixties.  It  is  also  true  that  the  changes  were  carried  out  during  the 
time  I  was  Director  of  the  Bureau  of  Competition.  The  agency's  former  enforce- 
ment policies,  after  all,  had  been  severely  criticized  by  almost  everyone  who 
knew  anything  about  them — by  the  bar,  respected  academicians,  congressional 
committees  and  consumer  groups,  and  this  criticism  lead  to  formation  of  a 
Presidential  Commission  to  study  whether  or  not  the  agency  should  be  abolished. 
As  the  Committee  knows,  I  am  sure,  a  fundamental  element  of  this  criticism  was 
the  Commission's  preoccupation  with  Robinson-Patman  price  discrimination 
complaints.  That  flaw  was  brought  home  in  these  very  hearings  when  Judge 
Barnes,  no  enemy  of  the  Act,  acknowledged  that  many  of  the  Robinson-Patman 
cases  brought  in  the  sixties  should  have  not  been  brought  and  constituted  a 
waste  of  the  Commission's  resources.  My  own  experience  confirmed  these 
judgments. 
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Before  I  came  to  the  Commission,  the  enforcement  stance  of  the  Commission 
was  beginning  to  change.  It  had  already  begun  to  respond  to  the  report  of  the 
ABA  Commission  whieli  urged  a  concentration  "on  difficult  and  complex  prob- 
lems," with  which  the  F.T.C.  was  uniquely  equipped  to  deal.  The  economic  exper- 
tise and  investigating  power  of  the  Commission,  indeed,  is  not  nearly  matched  by 
the  Antitrust  Division  which  shares  with  the  Commission  responsibility  for  anti- 
trust enforcement. 

During  the  short  period  I  was  Director  of  the  Bureau  of  Competition,  the  legal 
staff  working  with  the  Commission's  economic  staff  undertook  and  completed  a 
substantial  number  of  difficult  and  comi)lex  investigations.  A  few  should  be  men- 
tioned. A  monopoly  complaint  was  brought  against  Xerox  Corporation,  as  signifi- 
cant as  any  in  the  Commission's  history.  Our  staff  moved  to  deal  with  the  most 
important  antitrust  issue  of  our  time.s,  the  competitive  problems  posed  by  some 
concentrated  industries  dominated  by  a  few  sellers,  when  it  brought  a  precedent- 
setting  case  against  the  cereal  companies.  The  most:  substantial  divestiture  in 
the  history  of  Section  7  enforcement  was  decreed  in  the  Georf/ia-Pacifio  case :  the 
sixth  largest  company  in  the  plywood  industry  was  created  by  a  Georgia-Pacific 
spin-off.  When  the  Antitrust  Division  referred  an  investigation  of  the  Warnor- 
Lambert/Parke-Davis  merger  to  the  Commission,  the  Bureau  of  Competition 
staff  completed  the  investigation  and  brought  suit  to  undo  the  merger.  Robinson- 
Patman  enforcement  was  not  overlooked.  The  case  brought  against  A  &  P  is 
notable ;  and  in  the  Kroper  case  discussed  above,  a  restitution  order  was  entered 
which  could  strengthen  the  effectiveness  of  enforcement  involving  discriminatory 
allowances.  While  statistics  are  often  meaningless  in  getting  any  true  picture  of 
law  enforcement,  the  number  of  cases  in  trial  jumped,  and  the  number  of  cases 
filed  increased  in  both  1971  and  1972.  Finally,  the  F.T.C.  had  been  investigating 
the  oil  industry  for  more  than  a  year  when  the  energy  crisis  arose  and  was  able 
to  contribute  substantially  to  the  temporary  measures  worked  out  for  those 
critical  yjroblems.  Heavy  commitments  to  energy-related  matters  will  bear  upon 
long  range  solutions  in  this  vital  area. 

These  are  merely  a  few  highlights  of  the  Bureau  of  Competition's  workload 
while  I  was  there.  I  am  proud  of  the  record  which  the  Bureau  lawyers  and 
economists  made  during  that  time.  We  dealt  with  vital  antitrust  issues.  We  made 
real  progress  in  handling  complex  litigation  professionally  and  efficiently.  Our 
cases  made  legal  and  economic  sense. 

Staff  resources  at  the  F.T.C.  have  never  been  great ;  and  congressional  support 
for  antitrust  enforcement,  although  expanded  in  the  last  year  or  two,  has  been 
and  is  niggardly.  With  such  limited  resources,  it  was  inevitable  that  some  investi- 
gations were  deferred  and  some  violations  not  detected  or  effectively  undone. 
Given  the  state  of  establishing  Commission  priorities  in  the  early  1970's,  I  have 
no  doubt  that  we  made  mistakes  in  deferring  some  investigations.  But  staff  pro- 
ductivity was  higher  in  those  years  than  it  bad  been  for  some  time  at  the  F.T.C, 
and  I  have  no  apologies  to  make  for  our  overall  performance. 

At  any  rate,  there  was,  while  I  was  Director,  no  antagonism  toward  enforce- 
ment of  any  statute.  We  made  substantial  commitments  to  enforcement  of  all 
statutes,  including  Robinson-Patman  which  always,  I  believe,  got  10-1.^%  of  our 
manpower  resources.  We  kept  the  Commission  fully  informed  about  staff  commit- 
ments, (a)  to  cases  and  (b)  within  statutory  areas.  Priority  was  given,  regard- 
less of  statutory  applicability,  to  matters  where  there  was  injurv  to  competition 
and  a  prospect  that  antitrust  could  provide  an  effective  remedy.  That  was  Bureau 
policy,  because  it  was  Commission  policy,  and  it  wias  sound  policy. 

Alan  S.  Ward. 

Siibscribed  and  sworn  to  before  me  this  8th  day  of  October,  1974. 
s/  Minnie  Lou  Swisher, 
Notary  Public,  D.C. 

October  25,  1974. 
Alan  S.  Ward,  Esquire, 
Baker,  Hostetler,  Frost,  d  Totoers, 
Southern  BuUding,  Washington,  D.C. 

Dear  Mr.  Ward  :  Thank  you  for  your  letter  of  October  8,  1974,  with  enclosures. 
The  written  statement  you  have  supplied  will  be  incorporated  into  the  record  of 
the  Subcommittee's  hearings  of  July  18  and  23,  1974,  as  directed  by  the  Sub- 
committee. . 
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In  your  letter  you  request  that  certain  documents  be  supplied  to  you.  The  Sub- 
committee does  not  have  either  of  the  documents  described  on  page  2  of  your 
letter,  second  paragraph.  As  to  the  other  documents  requested  on  page  2  of  your 
letter,  please  note  the  following : 

1.  A  copy  of  the  biographical  sketch  referred  to  at  page  [126]  is  enclosed. 

2.  The  reference  at  page  [131]  of  the  transcript  was  to  an  SEC  staff  summary 
of  a  document  subpoenaed  by  the  Commission  from  ITT.  A  copy  of  the  summary 
is  enclosed. 

3.  The  reference  to  a  35-page  memorandum,  found  at  page  [153]  is  a  typo- 
graphical error. 

4.  You  asked  for  any  memoranda  in  our  possession  "dealing  with  [your] 
relation  to  the  ITT  cases,"  making  specific  reference  to  page  144  of  the  transcript 
at  which  a  question  was  asked  concerning  the  possible  existence  and  nature  of  a 
certain  memorandum.  The  reference  at  page  144  [p.  134,  this  record]  refers  to  a 
memorandum  seemingly  described  in  the  SEC  staff  summary  referred  to  above, 
but  which  is  not  in  the  possession  of  the  Sutx-ommittee.  Although  the  staff  does 
not  recall  any  specific  example,  it  is  possible  that  the  Subcommittee's  investiga- 
tive files  may  contain  other  documents,  including  internal  memoranda  by  Sub- 
committee staff,  which  would  answer  the  description  contained  in  your  request. 
Any  release  of  such  material  to  you  would  have  to  be  authorized  by  the  Sub- 
committee. If  you  desire  to  pursue  this  point,  a  written  request,  together  with 
any  supporting  arguments  you  may  care  to  include,  should  be  addressed  to  the 
Chairman  of  the  Subcommittee. 

5.  We  do  not  have  any  memorandum  from  you  to  Mr.  Halverson,  or  any  other 
party,  dealing  with  the  Robinson-Patman  study  discussed  at  the  hearings ;  no 
such  memorandum  seems  to  be  referred  to  at  the  transcript  page  which  you  note 
in  your  request. 

6.  Any  documents  which  might  answer  the  description  included  in  the  last 
paragraph  on  page  2  of  your  letter  to  me,  would  constitute  Subcommittee  investi- 
gatory files  which  could  not  be  released  to  you  without  authorization  by  the  Sub- 
committee (see  Item  4,  above).  Furthermore,  as  we  discussed  during  your  recent 
visit  to  my  office,  the  transcript  page  which  you  have  cited  does  not  contain 
any  of  the  questions  which  I  asked  of  you  during  the  Subcommittee  hearings.  It 
should  also  be  pointed  out  that  questions  asked  during  Subcommittee  hearings, 
whether  raised  by  the  Members  or  Counsel,  are  designed  to  elicit  information 
deemed  relevant  to  the  Subcommittee's  inquiry.  While  these  questions  may  be 
based  upon,  or  suggested  by,  documents  and  files  in  the  Subcommittee's  posses- 
sion, this  is  not  necessarily  the  case. 

Finally,  you  requested  information  as  to  the  possibility  of  further  Subcom- 
mittee hearings  in  this  investigation,  and  a  copy  of  the  transcripts  of  the  Sub- 
committee hearings  of  July  18  and  23.  1974.  As  I  advi.sed  you  during  your  recent 
visit,  the  question  of  further  hearings  and/or  investigation  concerning  this  sub- 
ject matter  has  not  been  resolved  by  the  Subcommittee;  consequently,  I  have 
no  information  to  provide  on  that  .score.  Since  the  Subcommittee  hearings,  for 
which  you  have  requested  transcripts,  were  held  in  executive  session,  they  may 
not  be  released  without  the  consent  of  the  Subcommittee.  They  were  released  to 
you,  and  to  other  Subcommittee  witnesses,  for  a  limited  purpose,  i.e.  correction 
of  the  -stenographic  record  and  preparation  of  supplemental  written  statements. 
This,  however,  does  not  constitute  authorization  for  me  to  make  these  transcripts 
again  available  to  you  at  this  time. 

If  you  have  any  further  questions,  please  let  me  know.  Thank  you  for  your 
cooperation  with  the  Subcommittee. 

Sincerely, 

Daniel  J.  Manelli, 

Chief  Counsel. 
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APPENDIX  A 


P^ySt:-^  August  20,   1974 


Honorable  William  B.   Saxbc 

•*  .  ■        -  ' 

AtCorney  General  .  "  .,         .     .        ; 

Department  of  Justice 

Washington,   D.   C.        20530 

Dear  Mr.   Saxbc:  "y  -  ,  • -.  •  , 

.     ■  '  ■■,i-.'    *    Ji-'i-    < 

The  Special  Subcornulttee  on  investigations  has  been  considering  for 
eoiie  time  the  Issue  of  disqualification  by  a  government  attorney  in  . 
natters  Involving  a  company  which  the  attorney  represented  while  he  was. 
ciiijaged  in  the  private  practice  of  law.  .       ^''-^iv'.  " 

I  am  familiar  with  the  testimony  of  former  Attorney  fceneral  John 
Mitchell  which  he  offered  on  March  14,  1972,  before  the  Senate  Judiciary 
Committee  when  the  Committee  held  hearings  on  the  nomination  of  Richard 
Klelndlcnst  to  be  Attorney  General.  Mr.  Mitchell's  testlnony  Included 
the  following  stateiaent:  ■  - 

"...  1  would  like  to  address  myself  to  the  three  points  ^^ 
which  relate  to  my  relationship  —  or  rather  ny  noo-relatlonshlp  — ,'■'- 
to  the  subject  natter  of  this  hearing.       ,  '  /r^y':.*  ^^J^k^,.  ^^.i:.-^  .■'; 

"The  first  pertains  to  the  litigation  initiated  by  the' 
Antitrust  Division  against  ITT.  When  the  first  of  three  su<^  ', 
matters  reached  the  stage  for  consideration  by  the  Attorney 
General  in  April  1969,  in  accordance  with  departmental  practice, 
I  disqualified  myself  on  the  grounds  that  my  former  law  firm 
had  done  legal  work  for  one  of  ITT's  subsidiaries. 


"After  that  date,  all  matters  pertaining  to  the  ITT 
litigation  rested  in  the  hands  of  the  Deputy  Attorney  General 
and  the  Assistant  Attorney  General  in  charge  of  the  Antitrust 
Division.  I  was  oiot  informed  of  the  progress  of  the  litigation 
or  negotiations  between  the  Department  and  ITT."  -. 
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Mr.  Mitchell's  testiEJony,  I  take  it,  would  represent  the  usual  policy  of 
the  Departsient  of  Justice.  1  would  appreciate  being  furnished  a  copy  of 
this  statement  of  policy  if  It  Is  In  writing  and,  if  tha  policy  vr^   not 
In  effect  during  1959  and  1960,  a  copy  of  the  then  applicable,  state  cat 
of  policy. 

■  >•■■■•.        -"  . 
In  addition,  I  would  appreciate  the  Department**  views  on  the 
following  fact  situation  which  the  Subcoocilttee  has  considered: 

An  attorney  in  private  practice,  spcclallElng  in  antitrust 
matters ,  was  retained  by  a  large  conglomerate  to  represent  its 
interests  In  an  antitrust  natter  then  pending  in  the  courts. 
The  attorney's  sole  contact  with  the  Department  seens  to  have 
consisted  of  one  conference  with  the  Assistant  Attorney  General 
for  Antitrust  and  hie  deputy  and  one  follow-up  telephone  contact. 
The  conference  covered  a  discussion  of  a  possible  settlement  of 
the  case  an4  the  telephone  contact  was  nadft  to  verify  that 
eettlement  was  not  possible.  Shortly  thereafter,  the  attorney 
'  accepted  a  position  as  A  Bureau  Director  of  an  administrative 
agency  which  has  sotite  statutory  responsibilities  under  sorae  of 
Che  Federal  antitrust  laws. 

"■■i*-'/'  -'■ '  ■t^^i'i-''--  '  ■  •  •  .■'"'. 

.*-  '  While  he  served  as  Bureau  Director,  a  question  arose  con- 
cerning the  application  of  the  agency's  antltrxist  and  other  laws 
to  a  wholly-ovncd  subsidiary  of  the  conglomerate.  He  participated  . 
in  a  material  way  in  a  number  of  decisions  involving  the  investi- 
gation of  that  subsidiary.  The  decisions  he  supported  in  proceeding 
with  the  investigation  were  nore  favorable  to  the  conglomerate  and 
Its  subsidiary  than  those  advocated  by  the  supervising  attorney  on 
the  case  and  the  then  deputy  Bureau  Director.  The  agency  action 
Involving  the  subsidiary  did  not  involve  the  application  of  the 

.  sane  sections  of  the  antitrust  laws  considered  by  the  Justice 
Department.  The  status  of  the  subsidiary  was  apparently  not 
discussed  during  the  Justice  Departnaent  discussions. 

The  agency  personnel  involved  In  the  caau  were  tmowarc  of 
their  Director's  foraer  attorney-client  relationship,  the  period 
of  time  elapsed  between  severing  the  relatlonsblp  and  first 
.participating  In  the  agency  matter  was  seven  aonths.  lis 
psrticipation  In  such  «atteTS  covered  a  period  of  approximately 
three  years  while  at  the  agency. 
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Both  before  leaving  private  practice  and  now  that  he  has 
rejoined  such  practice,  the  attorney  actively  represented  in 
a  substantial  way  a  second  aubcldlary  of  that  conglorserate. 
That  second  subsidiary  was  Involved  in  the  Justice  Departrjcnt 
discussions  and  when  a  matter  Involving  that  subaldiary  aro3c 
with  the  agency,  the  attorney  disqualified  hlaself.  His  reason 
,  for  disqualification  was  that  In  his  close  relationship  with 
the  second  sxibsldlary  he  acquired  privileged  Information./ 
He  cloi-jvs  he  did  not  ecqulre  such  Information  with  respect  to 
the  first  subsidiary. 

If,  Instead  of  taking  a  position  with  the  agency,  the  attorney  had  Joined 
the  Antitrust  Division,  would  he  have  been  permitted  to  participate  In  "     i 
any  way  in  the  disposition  of  the  case?  Would  Departmental  practice  and  .' ' ',  \ 
policy  have  required  that  he  disqualify  himself 7 

In  addition,  there  is  a  question  in  oy  sdnd  about  the  legality  of  this 
attorney's  participation  in  the  agency's  case.  I  would  appreciate  the 
Department's  views  on  whether  his  conduct  might  constitute  a  violation  of 
the  Federal  conflict  of  Interest  statutes  or  other  applicable  laws, 

.  The  Department's  conments  on  these  points  will  be  of  great  assistance 
to  the  Subcommittee  In  fulfilling  Its  legislative  oversight  responsibilities. 
I  shall  await  your  response  with  Interest.  , "r.'^  \:  .    -; 

^";  ^-^■■.■-. ;''?  -     '■-'■'"  '■  "/-^  Sincerely,  ■'?^  /'V?''  •  '7.- 


HARLEY  0.  STAGGERS 
Chairman 

MFB:dgk 
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^ppartrarnt  of  ^luslia 

^aaljmgton     20530 
September  2  0,  1974 


RLCEiVED 


SEP  30  1974 


INVESTiCATIor'S  SliBCOMW-iTEE 


Honorable  Harley  O.  Staggers 

Chairman 

Special  Subcommittee  on 

Investigations 
Committee  on  Interstate  and 

Foreign  Commerce 
House  of  Representatives 
Washington,  D.  C. 

Dear  Congressman: 

Your  letter  of  August  20,  1974,  to  Attorney  General 
Saxbe  has  been  referred  to  the  Criminal  Division  for 
reply. 

In  your  letter,  you  excerpt  testimony  given  by 
former  Attorney  General  John  Mitchell  before  the  Senate 
Judiciary  Committee  on  March  14,  1972,  and  ask  whether 
Mr.  Mitchell's  statement  that  he  disqualified  himself 
from  involvement  in  litigation  initiated  by  the  Antitrust 
Division  against  ITT  represents  the  usual  policy  of  the 
Department  of  Justice.   As  a  matter  of  common  practice 
within  the  Department,  attorneys  possessing  information 
acquired  other  than  throiigh  otticial  chimnelsV  either 
thYougTr^personal  or  profess i ona  1_  i n v6T.ve'm'en t  before 
accepting  departmental  employment^'  routinely  recuse 
themselves  (or  are  advised  to  do  so  by  more  senior 
attorheyg^'within  their  working  group)  tn  aynid  even 
the  appearance  of  professional  impropriety,  as  mandated 
by  Canon  9~"of~^he  American  Bar  AssocTafTon' s  Code  of 
Professional  Responsibility,  which  is  made  applicable 
to  Departmental  attorneys  by  28  C.F.R.  45.735-1. 
Therefore,  although  this  routine  practice  of  Departmental 
attorneys  antedates  the  year  1959,  the  practice  has 
never  been  embodied  in  any  formal  statement  of  policy 
or  otherwise  reduced  to  writing.   Further,  the  Standards 
of  Conduct  for  Departmental  Employees  (28  C.F.R.  Part  45) 
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apply  with  equal  force  to  attorneys  in  all  Divisions 
and  Offices  of  the  Department.   Accordingly,  an  attorney 
in  the  Antitrust  Division  would  recuse  himself  from_^ 
p_^tlc^a£ion^'i^'S^J'c^^''or^  matter^which  im^Tyes  an 
individual  or  corpprAtic£~wiiE  whonT^^ 

previbusly"had  an  attorney  -  client  rela-ETonship  prior 
to"  his"  or  her  employment  by  the  JDepartment. 

With  respect  to  your  question  as  to  whether,  in 
the  fact  situation  set  forth  in  your  letter,  the  anti- 
trust attorney's  conduct  might  constitute  a  violation 
of  the  Federal  conflict  of  interest  statutes  (found  in 
Chapter  11  of  Title  18,  United  States  Code),  the 
following  considerations  are  noted. 

A  regular  officer  or  employee  of  the  Government 
(i.e.,  one  appointed  or  employed  to  serve  more  than 
130  days  in  any  365-day  period)  may  not,  except  in  the 
discharge  of  his  official  duties,  represent  anyone  else 
before  a  court  or  Government  agency  in  a  matter  in  which 
the  United  States  is  a  party  or  has  an  interest.   This 
prohibition  applies  both  to  paid  and  unpaid  representation 
of  another  (18  U.S.C.  203  and  205).   In  the  fact  situation 
presented,  there  is  no  indication  that  the  attorney,  while 
a  Government  employee,  represented  either  the  conglomerate 
or  its  wholly-owned  subsidiary  before  any  court  or 
Government  agency,  including  his  own. 

While  a  regular  officer  or  employee  of  the  Government 
may  not  receive  any  salary,  or  supplementation  of  his 
Government  salary,  from  a  private  source  as  compensation 
for  his  services  to  the  Government  (18  U.S.C.  209),  the 
facts  you  set  forth  contain  nothing  to  show  that  the 
attorney  received  any  salary  or  salary  supplementation 
from  his  private  law  firm  during  the  period  of  his 
Government  emplo^^ment. 

A  Government  employee  may  not  participate  in  his 
Governmental  capacity  in  any  matter  in  which  he,  his 
spouse,  minor  child,  or  any  person  or  organization  with 
whom  he  is  negotiating  or  has  any  arrangement  concerning 
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prospective  employment,  has  a  financial  interest  (18  U.S.C. 
208).   Your  fact  situation  indicates  that  the  attorney, 
while  in  Government  service,  participated  materially  in 
a  number  of  decisions  concerning  a  wholly-owned  subsidiary 
of  the  conglomerate.   If,  in  connection  with  these 
particular  matters,  the  conglomerate  were  represented  by 
a  law  firm  with  which  the  attorney  was  then  negotiating 
or  then  had  any  arrangement  concerning  prospective  employ- 
ment, the  attorney's  conduct  might  constitute  a  technical 
violation  of  18  U.S.C.  208,  as  the  legal  foes  paid  to 
the  firm  by  the  subsidiary  could  be  deemed  to  constitute 
a  financial  interest  of  the  law  firm  (See  United  States  v. 
Mississippi  Valley  Generating  Co.,  364  U.S.  520  [1961] 
a  civil  action  for  enforcement  of  a  Government  contract, 
which  speaks  to  this  issue  in  construing  former  section 
434  [current  section  208]  of  Title  18). 

With  respect  to  the  attorney's  conduct  subsequent 
to  his  Government  employment,  it  is  noted  that  he  may 
not  represent  anyone  other  than  the  United  States  in 
connection  with  a  matter  in  which  the  United  States  is 
a  party  or  has  an  interest  and  in  which  he  participated 
personally  and  substantially  for  the  Government  (18  U.S.C. 
207(a)).   And,  he  may  not,  for  one  year  after  his 
Government  employment  has  ended,  represent  anyone  other 
than  the  United  States  in  connection  with  a  matter  in 
which  the  United  States  is  a  party  or  has  an  interest 
and  which  was  within  the  boundaries  of  his  official 
responsibility  during  the  last  year  of  his  Government 
service  (18  U.S.C.  207(b)).   This  temporary  restraint 
gives  way  to  the  permanent  restraint  described  immediately 
above,  if  the  matter  is  one  in  which  he  participated 
personally  and  substantially. 

As  a  caveat,  it  should  be  pointed  out  that  in  the 
criminal  law  area,  perhaps  to  a  greater  extent  than  in 
other  fields  of  the  law,  subtle  nuances  of  fact  can 
alter  the  analysis  of  a  matter  to  the  degree  that  a^ 
seemingly  insignificant  point  may  be  outcome-determinative. 
Therefore,  advisory  opinions  rendered  without  a  complete 
and  concrete  factual  basis  are  of  very  limited  utility. 
It  is  hoped,  however,  that  the  foregoing  comments  will 
be  of  some  assistance  to  you. 


/.  .<■ 


X. 


tet^RY  E.  PETERSEN 
Assistant  Attorney  General 
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WATERGATE  SPECIAL  PROSECUTION  FORCE 

United  States  Department  of  Justice 

1425  K  Street,  N.W. 

Washington,  D.C.  20005 


December  13,  1974 


Honorable  Harley  0.  Staggers 

Chairman 

Special  Subcommittee  on  Investigations 

Room  2323 

Rayburn  House  Office  Building 

Washington,  D.  C.  20515 

Dear  Congressman  Staggers: 

Pursuant  to  your  request  of  May  15,  1974  I  am 
enclosing  the  following  items: 

1)  An  October  16,  1970  letter  from  Elizabeth  A. 
Twigg  to  Scott  Bohon  which  encloses  a  memorandum  con- 
cerning an  October  15,  1970  meeting  among  Alan  Ward, 
Ephraim  Jacobs,  Richard  McLaren,  and  Walker  Comegys . 

2)  Part  of  an  internal  ITT  memorandum  which 
refers  to  the  October  15,  197  0  meeting  among  Alan  Ward, 
Ephraim  Jacobs,  Richard  McLaren,  and  Walker  Comegys. 

3)  An  October  19,  1970  memorandum  from  Walker 
Comegys  to  Richard  McLaren  concerning  that  same 
October  15,  1970  meeting. 

Concerning  items  one  and  two  we  have  informed  ITT's 
counsel  of  our  intention  to  turn  over  these  documents 
to  your  Committee,  and  they  have  raised  no  objection. 
We  have  also  informed  Keith  Clearwaters  of  the  Depart- 
ment of  Justice  Antitrust  Division  of  our  intention  to 
disclose  to  you  the  memorandum  referred  to  in  item  three, 
He  has  no  objection  to  such  disclosure. 


Sincerely, 


7-  ^ 

Henry  3.    Ruth,  Jr, 
Special  Prosecutor 


Enclosures 
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SciTi:  H17.  R.vnR  liLriLDixo 

OIO  Su\):>-TKEXTii  Strket.  X.W- 

^VAiiIlING■rox.  D.  C  i^OOOG 

October  16,  1970 


Tkljiphoxh  3oe-5ii;i 
Aalia  Code  so^ 


Scott  Bohon,  Esquire 
International  Telephone  and 

Telegraph  Corporation 
320  Park  Avenue 
New  York,  New  York   10022 

Dear  Mr.  Bohon: 

At  the  request  of  Alan  Ward,  I  am  enclosing 
a  report  on  the  meeting  Mr.  Ward  and  Mr.  Ephraim  Jacobs 
had  V7ith  Messrs.  McLaren  and  Comegys  yesterday. 

Sincerely, 


Elizabeth  A.    Ttvigg 
Secretary   to  lAx .    Ward 


eat 
enclosure 
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r; .  r. . 


Eph  Jacobs  and  I  r.ot  with  Assistant  Attorney  Gcnaral 
McLaren  ajid  lirock  Cor.egyn  on  Octooer  15  fro-  about  2  p.m.  to 
about  3:15  p.m.   '..'a  thoraaftor  reported  the  hiqhiiqhta  of  our 
r.'.aetin'j  to  .Ir.  Corrity,  :!r,  ■'!2rria:n  and  yoursolf  and  reported  by 
tolGphone  to  Uov/ard  Aibel  and  Scott  Bohon.   I  will  niim-r, arise  in 
narrative  fortr.  belo-v  the  Eubstanco  of  our  conversation  v.'ith 
:i:;Laron,  and  then  make  a  few  observations  reflecting  our  impres- 
sions o£  the  meeting. 

A  preliminary  ob;:!ervation  helnful  in  puttin~  our  con- 
versation in  conteKt  is  that  •.•;e  adherrcd  carefully  to  our  instruc- 
tions not  to  make  any  specific  sottlenent  suggestions.   This 
liiaitation  prevented  us  fron  really  considarinT  •the  possible 
siarit  of  any  settlo.T.ant  proposal  other  than  the  Governr'.ont'G 
basic  clair.'LS  for  relief  and  abstract  alternative^  based  on  those 
claims.   iieverthaless ,  ".cLaren  openly  discussed  a  range  of  settlc- 
r.cnt  alternatives  in  a  way  'vhich  sugqests  that  h.o  has  given  con- 
siderable thought,  and  per'.ians  has  had  discussions  about  setfcle- 
."nant  of  the  1T7  cases  beyond  vhat  '.vould  be  nor-ally  expactad  in 
a  scries  of  ca^^f'  v7herf>  d**fendant3  have  iiade  no  ccmcrcto  offer 
of  3cttle--;ient. 

1 .   The  .'.ieeting 

Before  I  finished  explaining  the  reason  for  our  request 
for  the  appointment,  'tcLaren  recalled  in  sonc  detail  his  meeting 
so.-p.e  months  ago  ^/ith  ;'r.  Gerrity.   The  substance  of  that  discussion 
vas  that  the  Canteen  case  could  be  settled  if  the  hartford  znerger 
vas  dropped  ana  Grinnell  was  divested.   .".cLaren  heard  nothing 
further  directlv  and  ',;hen  ITT  -proceeded  '.'ith  the  Hartford  riarger, 
he  assuined  ITT  was  not  interested  in  settling  the  cases.  lie   noted 
that  he  was  aware  that  ITT  felt  that  it  was  being  attached  because 
it  is  big  and  it  has  co.txs  to  his  attention  that  the  corporation 
felt  the  cases  should  be  disposed  of  on  a  basis  which  left  the 
nergers  intact — a  basis  which  is  inpossible  for  the  Gcvernzient. 

1  explained  that  our  purpose  was  to  e.-colore  all  avenues 
for  settlement  of  these  cases  which  the  Governrr.ent  views  as  possible. 
I  said  I  would  present  for  ITT's  consideration  possible  settlor.ients 
involving  divestiture  which  in  conibination  './ith  injunctive  relief 
could  meet  .icLaren's  reguircnents  for  protecting  co:?.petition  and 
at  the  sarae  time  be  practical  for  ITT.   I  expressed  the  view,  however, 
that  divestiture  of  liartford  itself  night  really  achieve  no  con- 
patitivG  benefits  whil«  e^    ^^"   sar?e  time  night  constitute  a  severe 
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carporatG  (and  stockholder)  injury.   Alternatives  v.'hich  \foald 
not  ir.clud-2  divostiture  of  Martford  -.jould  thus  bo  of  interest. 
\;o   ntresssd  the  burden  on  IT7  of  three  major  antitrust  cases 
and  tliat  v;o  baliavod  Tj?t  would  considor  any  reali:;tic  way   that 
one  or  all  of  tha  antitrust  cases  night  bo  roaolvad  through  nogo- 
tiation. 

.McLaren  said  that  ho  generally  favored  sottleraenta, 
and  would  ratlicr  tal:e  a  dscrca  v;aich  vrould  constitute  a  reasonable 
ronady  for  the  violation  charged  r:. ■  "."-r-lga-  than  litigate  a  case  tor 
years  through,  the  courts  and  in  the  Ksnu  -Darha-JS  bo  facad  with  t.he 
ir.'.oossibility  of  r'astorinj  conpetitivG  conditio.TS.   r'o  raantioned 
"the  Ul  Pa'io  case  which  the  Covarnnant  has  litiaated  for  15  yejurs 
witho"ut  any  real  prospect  of  significant  relief.   Several  tiraes 
in  oar  convcrsatio.n  ha  rciceratcd  ;ii3  general  preference  for  nego- 
tiated settler.eat  of  antitrust  litigation.   Despite  this  nraference, 
liov/ever,  .Icliarsn  said  he  could  think  of  no  possible  settlement 
of  the  li^T  cases  uhich  vould  not  involve  divestiture  of  ;!artford. 

Ha  reviev/ed  the  Govern-Tient's  reasons  for  bringing 
the  three  cases  and  tiie  ge.neral  antitrust  tiieories  upon  v/hich 
the  cases  are  oased.   I-ia  did  this  in  some  detail  and  seemed 
faniliar  t/ith  srjecific  evidence  as  -..'all  as  '..'ith  th.e  general 
th.cory.   He  noted  the  serious  r.ierger  trend,   iie  recalled  that 
after  the  Antitrust  Division  had  blocl'.ed  the  rirst  i^Jational  City- 
C:iu'jb  — eraer,  he  vas  told  that  several  other  najor  bank-insurance 
co-nanv  mergers  which  wore  a-zaiting  the  results  of  that  first 
nergcr  ware  then  called  off.   He  exraressed  concern  that  if  the 
I7T-Hartford  tie  is  sanctioned,  sirdlar  :r.ergers  v.'ould  be  likely. 
He  reviewed  his  reasons  for  concluding  that  I-"T-:;artford,  or 
siiiilar  n-.ergcrs ,  violate  Section  7--briefly,  reciprocity  and 
tying  impact,  and  the  competitive  (lairgely  financial)  advantages 
ITT  niiaht  acnieve  throuah  c.mers.aip  of  a  najor  insurance  co-Tipany. 
He  recalled  a  :aefr.ofandu.-a  written  by  an  ITT  vice  president  on  the 
co.Tipetitive  advantages  ITT  would  enjoy  by  reason  of  tiie  Hcirtford 
acquiTition.   Ha  denied  that  the  case  could  really  be  considered 
a  mere  attack  on  bigness.   Any  scttlenient  which  would  not  rcTiedy 
the  violation  in  his  view  would  destroy  the  credibility  of  his 
nerger  enforce-ient  prograa. 

We  suggested  that  the  ITT  acquisition  night  actually 
benefit  con-.setition  and  wondered  whether  there  was  not  so^e 
possibility  for  scttleicient  w.nich  might  preserve  such  co~patitive 
be.nefita  while,  at  the  iane  tir-.e,  achieving  .IcLaren's  objectives. 
V.'e  riontioned  injunctive  bans  of  reciprocity,  intra-corporate 
dealings,  etc.   Mcl^aren  stated  that  he  did  not  viev;  the  ITT- 
Haxtford  raerger  as  in  any  way  pro-co.-r>.oetitivo  and  he  cited  as 
an  analogy  tJie  co.T.potitivo  dislocations  which  provide  tha  push 
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for   ona   ban):  holding   coiipany   logislation. 

;-!cLaren   conlv.1   not   onvioion   an   JjTV-typa  decrcs  here. 
;'.3    r.otGvi    tha'c  that   settlr;:aent  was   nndo   bocr>U'5o   of    ?:r)-.3cial 
(-inancial)    circ'a."?.atar.co-3    and   ha   nl.^o   pointed   out   timt    LTV  had 
s^.-in   off    l.'atioaal   C^r    r'-^n'o:;!,    ong   of    tlio  ke-'   olo.v.ont^   of   th..-2 
■■J;-.--.rri;;;ont' s   rcciorocicy   allccrationn .      '.'3   r^.niaJad   hin   that   tlia 
1?    .".c:;ro:5   enihodicd    an   ar.pronch    sir-.ilnr    to   L.:'"-'   and   that   tiio   old 
■£rir^^3^ri^ci   casa  v/as    settled   on  sinilar    lines.      Kc  rc;^^ained   very 
•du_/icu3    that   anything  could   be  vor':od   oat   along   these    lines   in   the 
irr   c-'isea    bacauso  of    tha  v/ide-rayiging   i.Tipact   hartford  rrdght  have 
in   ,.'.r.ny   areas    of    ITT's   oparation:^.      '.'.o  was   not  vnry~rntcr.T3tod 
in    a   ban  on   future   ac--Tiiij?ition---thoujh    that  v/ould,    I   gathered, 
;:.;    sought   in   a    litigated   or   consent   decree. 

V;G   asked  wheth.er   the   cases    could   be   settled    separately. 
M--5.ren   said   that   ha   had    not  really   considered   case-by-ca-se   settle- 
nen-s.       ills   only   discussion    (v.'ith   Corrity)    •.•.•as   on   a   total    settlement 
basis    and   he   has    not  Z:^SS  thought   about    separate   nottle-?.ants.      He 
Eaid   he    couldn't    see   h_o-^  C-ri.vnell   could   be   settled   aoart    from 
::--r-r-;rd.      ilc   tends    to   regard  cTinteen   as    a   separata  -uinit.      He   can 
unuerscana   t<hat   IT?  vould  r^refer   to    consider   settling   that   case 
sejaratcly   because   it  night   i~iprove    its    litigating   position, 
--clare.i,    hc-./ever,    preferf!    to   ha've   all    i-'-r---e   cases   in  tVie   Suoref.e 
Ceara    at   tlii   b^ne   tice.      '-''e  d-^-'urred   on   the   likelihood   that   this 
co-:la   occur    in  view  of    the   early   stages   of    trial   preparation  in 
7.araf ord.      .-IcLaren    felt,    :iG-;ever,    that    rart^'ord   can  be   ready   for 
trial    r.ext   spring. 

'IcLaren   loft  open   the   possibility   that  Canteen   could  ' 

be    settled    separately  but   Vio  clearly  would  contemplate   a    signifi- 
cana    .-.ettle^.ent.       He   reviovad  sooie   of   the   Canteen   facts    and  mentioned 
t.naa   data   he   has   recently   seen  indicate   that   Canteen   accounts    for 
abouc    305   of   a   relevant    line   of   ce-_T.2rce   and   is   of    roughly   corriparable 
size    to   rCtA. 

As    for   Hartford,    in   response    to  our  reiterated  question 
of    any   basis    for   settling  that   case  •»/ithout  co.nplete   di'v/'estiture , 
;:claren   e>:pressed   the   vie:/  that   it  v/ould   be   inpractical    to   split 
the   CG.apany   and   thought   it  r.ight   be   inconsistent  -vith   conditions 
set   iy    the   Connecticut    Insurance   CoruTiissioner. 

2 .       C:tservation3 

McLaren  obviously  views    di->^er.titure   of   Hartford   as 
essential    to   any   settle.^ient  of    the    ITT   cases,    and   he   is    un-.villing 
to    encourage   efforts    to   settle   any  of    the   cases    on   an-y   other  basis. 
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■Xhit,    of   coursG,    do:j3   noU  r.-san   the   cncos   cannot   bo   3:;ttlocl  without 
dlvc-jtirvg   ifartford,    hut   it  rathoi:   clearly  Guq^Gi^ts   t'l.it   t'ao   c-m.-js 
:..-iil   not   ba   3eitloc2   ur.lcss    ITT   .T.a'cGB    sono   sab.;  tantiil    div-cstituro 
of   aasats. 

ITr  proliably   should   r:.c)^-i   further   nsttlcinont   efforts, 
first,    to  find  out  if   thoro  is   soma  rcsponaiblc;  altamativ.i  to 
stiikinj'    all   on  victory   in  court,    and   second,    to   achieve  '..hat 
-T.i-ht   be   significant   liti-jating   rLdva.ntages   of   carryincj  on  settle- 
ri^nt   n-2 jOtiations.      Jalav  i;"?arr.   Uo.i'n   ti.o  .^intitrust   Division,    and 
could   ta^;a  adva.itaga   of   chango-d   }5ar.<3or.nol   at  Justice  or   on   -tho 
Eu^rer.'.a   Court.      .\n   ITT  victory   in  '^^i-.^SirJ-.l:.  ~^ght   cham-:   ths  './hole 
picture    if    the  other   taifo   aro   still   unstartod.      "ioritially,    delay 
Kould   not   hurt   ITT. 

If  there  is   any  basis  upon  which  further  Gettle;".ent 
ne-jociations   can  bo   purjusd,    the   best  oour'-.e  ^"ould  be   to  v.ork  out 
a  definite   propoaai  vhich   should   be   pror.-ocly  r.iado  to  ilctaren. 
rurtiier   abstract  ciscu^sions   of   settlenent   aro  not   likely  to  be 
fruitf'.il.      'legardloos   of   ths   nerit  or   lack   of   rr.srit  of   .'.cLaren's 
car,03,    t'.io   litigacion  likely  v-'ill   go    for-.-ard  so   long   as    there   is 

the   co."oti tivG  violations  v/hic;;   are   alleged.      If    a  rr!a.'3ona.iIe 
s-3ttie.T:-ant   offer    is   r.ade,    l:c*.;cver,    :'ci:.3ron  '..-ill    then  be   fcrce.d   to 


t'i3  basic  decision  to   Liue   for  •.;l-.ich  h.a  had    (and   apparently   still 
has)    administration   aun-vort.       It   scens   clear   to   us,    h.ovever,    that 
the  only  v.'ay   to    sieza   the  tactical   advantage  of    settler.-ent  nego- 
tiations   is    to  naJie   a  d-efinita   proposal  vhich   substantially  meets 
t.he   Govcraaent's    charges   and  has    sufficient  visibility   to   allo'.J 
the  depaxtiaant   to  naintain  the  credibility   of   its   enforceoent 
progran. 


Original   -   Mr.    John   Ryan 

cc    -    Scott    Bohon,    Esquire 

cc    -    Howard   J.    Aibel,    Esquire 
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Ss?tor^b=r  21  v/i^.:  Mr.  Alan  '.  arJ  of  tho  iirm  IloUal^c-u^h, 
J-nco-"!;  i  V.'ctrd  to  rsvicv/  our  c-titTcii;  r:';:;Lani3.    V.o  -:3iso 
rrohG  iD  Johr.  n/^n  L-j  the  V,.-rh:n3t:r.n  cic->  ior  tho  latoat 
Icfc-rrrtlcn  frcT.  his  irrni,    r-i  the  mon'.cni,  v.o  cro  waiting 

^'^    V  ^-  "* '■    r*.^*-?      T'*^**"^     r'*rn>n     r^^.'f<"-^^'   T -^  V  <  —  *-*     *••— ."f    •.-.*-*•' t —--^ 

v-^  >i — ~.»   ^^-w...   j^.^1  .<^w4_  ..--_^_».^   v*ij-^;ij   v—;^    tiVji»iw/iJ»  i 

Wednesday  until  l.j3  p.ra,  cir-d  Friday.  Ihzrs  v.-lll  ca  no 
Grir.ncil  r7l--i  en  llrjrsiiy,  Cctoircr  I  cr.c:  I  will  c-o  in.  ths 
cHic3  en  tA2k  day. 


&z2Adc  ..:":    ■-■^oV.^v.^^^.rv 


CO:   Messrs*  S.  G»  Il-int^son 
.;  •        .....     £.  A.  mii^ini 

■  ,.'  ~"V:i'  ■  r.  X.  Fravoiit 


•  >i 


♦ 
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:-  .*  J-    V   .   I.       *•  ♦       Vr  w  ■  .  -  _^  ^^  O 

Deputy  Aarii^cnnL:  /ittomey  Gor.c-irrJ, 


^TBCor^v-cy-srfvj 


Ocfcobcr  19,   1970 


,^  Ti       1    '•  '»,        ^  ^  -4       •) 


ITr  Ci^iioc  -  i-5rct:i:i'^  vie/! 


■M'^.-r    '■ 


anci'Iv-h  Jrtcc 


and  E^a  Jacobs  to  c'icc.u:;c  sof:i:lr-p.cnl"  pofjclbiiitries  in 
tba  throo  ITT  cns'one      Xhoy  rciipcd  thrj  quc£:C:io:^  as  to 
vIicLhcv  ii:  \:o-:ld  l'-^  ponnlMn  ro  r;:;t:lTe  the  c-i^os  as  n 
pnci-;^r:o  or  on  cm  l;;-llYi--':ni  br.cir?< 


lic::co  ■^■hil^-.r-yr  thl-y  'rould  b.    ^ . 

fccis:.jle  f.-i:c:r\  our  o'nnJ^oint:  in  c^ny  ovcT-t, 
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not:  '::-:\  h-ri  i  r:i  Gri^acll  c:^-2  cc-lc;  b;i  i/ctLlod  xricU- 
t:!u.-i  c  icU  of  t'":\j  i-'irca  \;\;v^2  pj-vi:  ^rT  -^  ft:cTA  ^-id  Lacrc 


cJcfc-Ti:  for  i7 


3  ^'-rj.  •?- 


a  w-ork  ri>  a  I/IV  typo  coc^lcciant  in  ti^o 


a1:5  £c-llc-.r:'p~,  T^omirri^  3C  r.ot  a  c.-ll  frcrn  tr.-u-.-J  nbo 

-»*■>  ..    <k        »  --  -  _^  »-  -,■'  0  Jw        '^  ---  ^?^    _^^-  -J        *•  .  4  .—      •,'  "^  ~/  ^j-«.  '.  V  ...V-  ..•      V/ «•        S  "  *  .^S.  *•        -i.  .^       %J  *-  L- 

*-«.'^—  -*       •--^-..-t-       ^-'fc       l*-i*-..fc-.*       i.  -.    -,.,»,cJp  »»^c       ^.i..'.-vi      -^^  «.  t_',  .  s- -■-       i    -•,  V  -J.  »■ -JT'l 

fp^     >-^*-><-     •r:oi>t-'i  -■<--'•- v->  J-    i-T-i-^     ;5^,     -if 1    fry     t-y.f^     ^•/-i-»—-"V>  ".'i      •"!  ■ — r*.  7« 

I  uai  trr-:r:r5rG  o^  thic  T^i^i^-^i^l  winter  checkod-^yirh  -  - 
ViV,  iJonr;.cll  \;bo  r.'c-ir.cil  h;>  was  c^lso  unr.fJir'D  and  i'/i  cny 
GTL'es.^  i.t  ^»M3  not  bcinj  ccp.cidorC'J  V.y  stii£f ,  '' 
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APPENDIX  B 

January  28,  1974 


Hon  oracle  Le-j^is  A.   Er.gnan 

Chairman 

Federal  Trade  Concission 

r.'ashinrjton,  0.   C.  20530 


Dear  *tr.    (J;a1nr,an: 


Pursuant  to   tie  Si-Ocorriittee's   oversight  jurisdiction.   It  1s 
rcrueL-ted  trat  your  Corarission  rreke  available  to  the  SuJcoiifi-ittes 
all   files,  public  end  nonpublic,  pertaining  to  your  closed  investl- 
raticn  of  .Irogtr  under  your  rile  1,01.   691-0014  and  711-0027.     This 
i:  ould  i!;cludi  the  Conmissi oners'   files  end  all   internal   files  and 
D'-omrnia.  relating  to  the  r.atter. 

Wc  desire  to  exaininc   t-cse  natcrials   as   -.oon  as  :<cr>siLle   at 
V.e  offices  of  your  Ccrr^issicn.      It  is  suogsstc-d  tiat  your  staff 
contact  :.r.   L/anicl   J.   ;.a:ic-lli  ,  Chief  Cou.-isel ,  at  225-4442,   to 
cocylett:  arrcac;eLi2nts  for  revie-,^  of  these  files. 

Your  cortinu^jd  cooptration  with  tne  SuL>cor?<iittee  will  be 
ap^  reciatcd. 

Sincerely, 


K^HLCY  C.   STAGGERS 
G;a1man 


i'Jk.be 


34-501    O  -  75  -   16 
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FEDERAL  TRADE  COMMISSION 
WASHINGTON.  D.  C     20580 


OFFICE    OF    THE    SECRETARY 


Honorable  Harley  O.  Staggers 
Chairman,  Special  Subcommittee 
on  Investigations  of  the, 
Committee  on  Interstate  and 
Foreign  Commerce 
House  of  Representatives 
Washington,  D.  C.  20515 


February  4,  1974 


Re:   Corres.  No.  080439 
Kroger 


Dear  Chairman  Staggers: 

Chairman  Engman  has  received  your  communication  on  the  above 
matter. 

We  will  furnish  you  with  a  report  as  promptly  as  possible. 

With  kind  regards, 

LncarelT* 


,  /  ^^oJ— 
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FEDERAL  TRADE   COMMISSION 
WASHINGTON.  D.  C.    20580 

OFFICE    OF  THE    SECRETARY 


February  21,  1974 


Daniel  J.  Manelli,  Esquire 

Chief   Counsel,    Special   Subcoininittee 

on  Investigations  of  the 

Committee  on  Interstate  and 

Foreign  Commerce 
House  of  Representatives 
Washington,  D.  C.      20  515 

Dear  Mr.  Manelli: 

I  have  written  today  to  Chairman  Staggers  to 
inform  him  that  Subcommittee  access  to  the  Kroger 
files  (FTC  File  Nos .  691  0014  and  711  0027)  has  been 
granted. 

In  order  to  arrange  for  a  mutually  convenient 
time  and  method  for  inspecting  these  files,  please 
contact  Clifford  G.  Thuot,  Chief,  Legal  &  Public 
Records  Section,  telephone  -  962-3321. 

By  direction  of  the  Commission. 


Charles  A.  Tobin 
Secretary 
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Federal  Trade  Commission 

WASHINGTON.  D.  C.    20580 

OFFICE    OF   THE    SECRETARY 


F^:B  2rt974 


Honorable  Harley  O.  Staggers 
Chairman,  Special  Subcommittee 

on  Investigations  of  the 

Committee  on  Interstate  and 

Foreign  Commerce 
House  of  Representatives 
Washington,  D.  C.    20515 

Dear  Mr.  Chairman: 

This  is  in  response  to  your  letter  of  January  28, 
1974,  requesting  access  to  all  Commission  files  relating 
to  the  closed  investigation  of  the  Kroger  Company  (under 
FTC  File  Nos .  691  0014  and  711  0027). 

Recognizing  its  obligation  to  provide  information  to 
congressional  committees  upon  request,  the  Commission  has 
agreed  to  permit  your  Subcommittee  to  examine  these  files. 
This  grant  includes,  as  requested,  access  to  nonpublic 
material.  Commissioners'  files,  and  all  internal  files 
and  memoranda  relating  to  the  matter. 

While  the  investigations  are  closed,  such  material 
continues,  from  the  Commission's  point  of  view,  to  be 
strictly  confidential  in  nature.   We  would  therefore 
appreciate  your  keeping  these  materials  confidential. 

We  are  contacting  Mr.  Daniel  J.  Manelli,  Chief  Counsel 
of  the  Subcommittee,  by  separate  letter  to  inform  him  of 
the  grant  of  access  and  to  arrange  for  inspection  of  the 
files  under  the  supervision  of  FTC  staff  personnel. 

By  direction  of  the  Commission 


Charles  A.  Tobin 
Secretary 


NINETY-THIRD  CONGRESS 
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SPECIAL  BUDCOMMITTEE  ON  INVESTIGATIONS 

MARLXr  O.  STA&G£R5.  W.  VA...  CHAIRMAN 
J.  J.  PICKLE,  TtX.  SAMUEL  L.  DPVINE,  OHIO 

CHARLES  J.  CAfiNCT,  OHIO  NORMAN  F.  LtXT.  N.T. 


CongrcfiS  of  t\)t  Winittti  ^tiittS 
Jf)ouse  of  iRcprffitnlatibcg 

fi<pc(ial  £<ubcommilic(  on  ilnbceligalions  o(  Iht 

Commilltf  on  Jnlttslalf  anfi  jTornan  tommtrtt 

fioom  2323.  fiapbucn  Jbousc  £>[Ii(t  JSuilbing 

Jflasljington,  D.C.    20515 
July   11,    1974 


Honorable  Lewis   A.    Engman 

Chairman 

Federal  Trade  Commission 

Washington,  D.  C.    20580 

Dear  Mr.  Chairman: 

As  you  know,  for  some  time  the  Special  Subcorainittee  on  Investigations 
has  been  examining  various  Commission  materials  in  matters  pertaining  to 
the  Commission's  administration  of  certain  laws  under  its  jurisdiction. 
Pursuant  to  its  legislative  oversight  responsibilities,  the  Subcommittee 
has  now  determined  that  it  will  be  necessary  to  develop  certain  matters 
at  an  Executive  Session  to  be  held  on  Wednesday,  July  17,  197A,  at  9:30  a.m. 
in  Room  2218,  Rayburn  House  Office  Building. 

At  that  Executive  Session,  the  Subcommittee  desires  the  follov.'ing 
Commission  staff  members  be  present:   Ernest  G.  Barnes,  Administrative 
Law  Judge,  and  Robert  W.  Rosen,  Gordon  Youngwood  and  Eugene  Higgins, 
Attorneys.   The  Subcommittee  has  also  determined  that  it  would  not  be 
appropriate  at  this  time  for  other  Commission  personnel  to  be  present. 
Copies  of  the  Subcommittee's  rules  covering  the  attendance  of  witnesses 
at  its  hearings  are  enclosed.   It  is  requested  that  you  make  arrangements 
to  have  those  four  staff  members  present  and  that  you  forward  a  copy  of 
the  Subcommittee's  rules  and  of  this  letter  to  each  of  those  staff  members. 

The  Subcommittee's  Chief  Counsel,  Daniel  J.  Manelli,  may  be  of 
assistance  in  dealing  with  questions  that  may  arise  concerning  this 
request.   His  telephone  number  is  225-4441. 

Your  cooperation  with  the  Subcommittee  in  this  matter  will  be 
appreciated. 


Sincerely, 


HARLEY^.  V^GGERS 
lairm 
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NINETY-THIRD  CONGRESS 


SPECIAL  SUBCOMMITTEE  ON   INVESTIGATIONS 

MAMLXT  O.   STAOeCnB.  W.  VA..  CHAIRMAN 
J.  J,  PICKLX,  TCX.  BAMUEL  l_  OETV INC,  OHIO 


CXARLXS  J.  CARNEY.  OHIO 


NORMAN  r.  LXMT,  N.T. 


Congress  of  t\)t  Winittti  States 

Jfjousc  of  ^Rcprcscntatibcs 

j&pccial  ^ubcommillcc  on  Inbcglia^KonB  of  ttjc 

Cemmilitt  on  JnltrBlalt  ant)  Jfottign  Commtrtt 

Xloam  2323.  £spbucn  ilfousc  OOicc  JQuilbing 

COaBljinaton,  D.C.     20515 

July  11,  1974 


Alan  S.  Ward,  Esq. 

Frost  &  Towers 

Southern  Building 

15th  and  H  Street,  N.  W. 

Washington,  D.  C.    20005 

Dear  Mr.  Ward: 

The  Special  Subcommittee  on  Investigations  has  examined  various 
materials  of  the  Federal  Trade  Commission  pertaining  to  its  administration 
of  those  laws  under  its  jurisdiction.   Pursuant  to  its  legislative  over- 
sight responsibilities,  the  Subcommittee  has  now  determined  that  it  will 
be  necessary  to  develop  further  certain  matters  at  an  Executive  Session 
to  be  held  on  Wednesday,  July  17,  1974,  at  9:30  a.m.  in  Room  2218. 

The  Subcoimnittee  desires  your  attendance  at  that  Executive  Session. 
Copies  of  the  Subcommittee's  rules  covering  the  attendance  of  witnesses 
at  its  hearings  are  enclosed. 

Any  questions  you  may  have  about  this  matter  should  be  directed  to 
the  Subcommittee's  Chief  Counsel,  Daniel  J.  Manelll.   His  telephone  number 
is  225-4441. 


Sincerely , 


-TttRtitYOV  STAGGERS 
Chairman 
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APPENDIX  C 

GREENWALD,  KOVN  EF    &    GOLDSN      .H 

Counsellors   at    Law 

I70  Broadv/ay.   NeiwYork.  N  Y   I003B 


CADLC  AOORCSS 
■HAGRErNLA%W" 

TELCPHONC 

267-9Ui 


February  16,  1972  -I 

Everotte  Maclntyre,  Esq.,  Commissioner 
Federal  Trade  Comraission 
VJashington,  D.  C.  20580 

Dear  Mr.  Maclntyre: 

The  Federal  Trade  Ccmnission  is  currently  conducting  an  investi- 
gation of  predatory  practices  in  the  v.'holesale  baking  iiidustry. 
As  is  indicated  in  our  numerous  communications  v/ith  the  Commiis- 
sion  and  staff,  as  well  as  our  testim.ony  on  January  31  before 
the  Senate  Antitrust  and  Monopoly  Subcommittee  on  behalf  of  the 
independent  segment  of  the  industry  (I3A) ,  it  is  our  conclusion 
that  a  shared  monopoly  is  rapidly  developing  in  the  wholesale 
baking  industry. 

The  sales  volum.e  at  stake  at  this  time  is  approximately  five 
billion  dollars  per  annum,  (net  of  the  production  of  "captive" 
vertically  integrated  grocer-bakers  whose  aggregate  annual  pro- 
duction is  less  than  one  and  one-half  billion  dollars) . 

Presently  outstanding  are  FTC  orders  prohibiting  further  acqui- 
sitions by  the  three  largest  bakers  in  the  United  States,  absent 

Commission  approval.   We  submit  that  as  a  result  of  these  orders, 

the  dominant  bakers  have  sought  other  m.eans  for  acquiring  a 
larger  market  share,  and  that  the  resulting  market  action  and  re- 
action have  provided  a  long  and  unnecessary  lane  of  tombstones  of 
bankrupt  independent  bakers.   If  it  is  in  the  public  interest  to 
attempt  to  break  up  a  shared  monopoly  in  the  breakfast  cereal  in- 
dustry and  we  agree  that  it  is,  v/e  believe  it  is  even  more  impor- 
tant to  prevent  the  developing  shared  monopoly  in  the  wholesale 
baking  industry  v/hich  is  eight  to  ten  times  as  large  as  that  of 
breakfast  cereal  and,  in  our  view,  vastly  more  important  to  the 
consumer. 

As  we  set  forth  in  a  February  8,  1972  letter  addressed  to  Eugene 
Higgins,  Esq.,  staff  attorney  in  the  Bureau  of  Competition,  there 
are  numerous  instances  of  illegal  conduct  which  are  persisted  in  to 
this  date.   It  has  been  almost  tv;o  years  since  we  first  filed  our 
long  and  detailed  complaint  requesting  an  industry  investigation. 
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^  are  well  av/are  of  the  attendant  difficulties  and  sparse  re- 
sources of  the  Corrunission  yet,  despite  the  continuing  courtesy, 
expression  of  interest,  and  field  surveys  by  Conmission  staff, 
v;e  still  await  results  v;hich  are  concrete  and  cogently  called 
for . 

V/e  v;ould  therefore,  respectfully  request  of  the  Commission  that, 
as  promptly  as  possible,  it  initiate  an  investigation  of  the  west 
coast,  preferably  through  one  of  the  California  field  offices. 

We  cannot  overemphasize  the  immediate  need  for  such  a  step.   V.ith- 
out  governmental  intervention,  the  only  remaining  independent  in 
San  Francisco  and  the  only  remaining  independent  in  Los  Angeles 
will  soon  disappear  from  the  scene.   This  would  mean  that  the  en- 
tire state  of  California  (witn  the  exception  of  San  Diego)  v;ould 
be  a  shared  monopoly  of  three  of  the  four  largest  national  chain 
bakers  in  the  United  States.   We  believe  the  Commission  rationale 
of  conduct  in  the  breakfast  cereal  industry  as  to  price  leadership 
is  at  least  as  strongly  applicable  to  the  vmolesale  ba}:ing  indus- 
try.  VJe  deem  it  advisable  that  such  an  investigation  of  the  west 
coast  include  the  Pacific  Northwest  v;hich  suffers  from  equally 
serious  problems  and  faces  foreseeable  consequences  equally  bleak. 

V?e  believe  an  investigation  by  still  another  field  office  v/ould 
be  highly  desirable  to  dem.onstrate  the  national  aspects  of  the 
problem.   Tooeka,  Kansas  might  v;ell  provide  another  excellent 
representation  of  predatory  practices  that  exist  today.   V.'e  have 
heretofore  submitted,  and  would  be  quite  willing  to  update,  data 
concerning  numerous  other  markets,  if  the  Commission  so  desires. 

We  believe,  also,  that  the  Rules  (or  Guides)  for  the  Wholesale 
Baking  Industry  which  were  submitted  to  the  Commission  should  be 
promulgated.   This  code  of  conduct  had  almost  complete  industry- 
wide acceptance  and  would,  in  my  judgment  provide  much  additional 
incentive  for  lawful  conduct.   To  this  end,  v;9  suggest  that,  if 
appropriate,  there  be  im-mediate  public  hearings  on  the  problems"^    ~ 
of  the  v.'holesale  baking  industry  in  connection  v/ith  the  adoption 
of  such  Rules  or  Guides.   It  is  submitted  that  the  same  practices 
have  been  pursued,  and  the  same  anticompetitive  effects  have  been 
suffered  in  so  many  markets,  and  are  so  readily  foreseeable  in 
-so  many  more,  thatunless  and  until  the  Federal  Trade  Com^mission 
intervenes,  an  appraisal  of  the  future  is  too  clear  to  admit  of 
doubt . 

Vi'e  urgently  ask  of  the  Commission  that  it  act  to  prevent  a  monop- 
oly in  the  industry.   It  would  appear  that  several  m.embors  of  the 
Commission  have  dcm.onstratcd  in  public  utterances  that  the  concern 
of  the  wholesale  baking  industry  is  recognized  as  substantial, 
legitimate  and  in  need  of  correction.   The  above  suggestions,  we 
submit,  would  require' a  minimal  am,ount  of  the  Commission's  resources. 
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i>ut  would  provide  maximum  benefits. 

VJe  believe  that  only  by  attacking  these  practices  on  a  national 
front  can  they  be  corrected  and  accordingly,  v;e  solicit  your 
support  in  the  public  interest. 

A  similar  letter  is  being  directly  forv.-arded  to  each  of  uhe 
Commission  members. 


Respectfully  yours, 


a,<^*,6v»/ l/^_^,^-->^5-i_t<£,^ 


Uit^old   Gt'eenwald 


HG/jt 
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Agenda  Matter 


Fkbbuary  23,  1972. 


Subject :    Letter   from    Harold   Greenwald,    Esquire,    of   Greenwald,    Revner   & 

Goldsmith,  regarding  the  wholesale  Bakery  Industry. 
From  :  Everette  Maclntyre,  Commissioner. 

I  request  that  this  matter  be  placed  on  the  Commission's  meeting  agenda. 

I  think  this  is  of  sufficient  importance  to  warrant  discussion  of  it  at  the  table. 

Commission   Investigation  of  the  Wholesale  Baking  Industry 

The  Commission  referred  the  letter  of  February  16,  1972  from  Harold  Green- 
wald, E.S(i.,  Greenwald,  Kovner  &  Goldsmith,  presented  on  behalf  of  the  inde- 
pendent baking  association  and  concerning  a  Commission  investigation  in  the 
wholesale  baking  industry  to  the  Bureau  of  Competition  with  instnietions  to 
furnish  a  report  on  this  matter  to  the  Commission.  The  staff  was  instructed  to 
carefully  consider  the  .suggestion  .set  forth  in  Mr.  Greenwald's  letter  in  connection 
with  its  report. 

Letter  advising  Mr.  Greenwald  of  the  Commis.sion's  above  action,  as  read  at 
the  table  by  Chairman  Kirkpatrick,  was  approved  for  forwarding  after  signature 
by  the  chairman. 

By  direction  of  the  Commission. 

The  papers  are  transmitted  to  the  Bureau  of  Competition. 


To :  Daniel  H.  Hanscom,  Assistant  Director,  Bureau  of  Competition. 
From  :  Ronald  J.  Dolan  and  James  Egan,  Attorneys,  Bureau  of  Competition. 
Subject:   Disposition  of  Investigation,  ITT  Continental  Baking  Company,  File 
No.  711  0103. 

The  complaint  in  this  case  originally  involved  the  Durkee  Baking  Company, 
Cortland,  New  York.  They  had  complained  that  Continental  had  been  selling 
below  cost  in  the  Cortland-Syracu.se-Utica  market  area.  Sub.sequently,  the  in- 
vestigation was  expanded  to  include  Continental's  operations  in  Denver  and 
Minneapolis.  In  both  cities,  civil  .suits  were  pending  against  Continental  when 
we  commenced  our  investigation. 

The  purpose  of  our  investigation  was  to  determine  whether  Continental  en- 
gaged in  predatory  practices  or  attempts  to  monopolize,  and  if  so,  whether  a  suit 
against  Continental  based  on  such  practices  would  help  the  baking  industry. 

The  Commission's  Economic  Report  on  the  Baking  Industry  (Noveml)er  1967) 
concludes  tliat  the  problems  of  the  industry  are  caused  by  (a)  excess  capacity, 
(b)  the  buying  power  of  the  chain  stores,  (c)  vertical  integration  of  the  chain 
stores  which  enables  them  to  market  their  own  private  label  bread  more  cheaply 
than  they  can  purchase  it  from  independent  bakers,  and  (d)  an  archaic  system 
of  distribution.  Our  investigation  of  the  Syracuse,  Minneapolis  and  Denver  mar- 
kets satisfies  us  that  this  conclusion  is  correct.  As  a  result,  we  recommend  that 
this  investigation  be  closed  since  the  Commission  cannot  aid  the  industry  by 
suing  Continental. 

We  found  that  the  integrated  chains  are  the  price  leaders  in  most  markets. 
The  independent  bakers,  including  Continental,  must  gear  their  wholesale  prices 
to  allow  for  a  mark-up  which  will  compete  with  the  chain's  retail  prices,  or  lose 
sales.  As  the  number  of  integrated  chains  increases,  competition  for  the  remain- 
ing shelf  space  in  other  .stores  becomes  more  intense.  Thus,  the  independent  baker 
experiences  tremendous  pressures  to  sell  bread  at  a  low  price  to  compete  with  the 
integrated  chains.  On  the  other  hand,  labor  costs  have  risen  significantly,  thus 
creating  pressure  on  independent  bakers  to  seek  higher  prices  to  cover  the.se 
costs.  Since  they  cannot  seek  higher  prices  and  remain  competitive  with  the 
integrated  chains,  they  must  narrow  their  profit  margins. 

Continental  has  a  competitive  edge  in  this  scpieeze  because  it  is  large  and  be- 
cause it  has  an  aggressive  advertising  campaign  which  has  created  a  consumer 
demand  that  even  the  integrated  chains  cannot  ignore. 

It  appears  that  most  indei>endent  bakers  long  ago  began  to  depend  on  sales  of 
private  label  bread  to  maintain  their  volume.  In  reducing  costs  to  keep  them 
in  line  with  the  lower  profit  margins  associated  with  private  label  programs,  they 
trimmed   or  eliminated  their   advertising  budgets  and,   as  a   result,  consumer 
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demand  for  tlieir  advertised  label  faded.  Thus,  the  integrated  chains  have  no 
compelling  reasons  to  give  shelf  space  to  these  indei)endents. 

We  believe  that  a  case  might  be  made  against  Continental  for  its  activities  in 
Denver,  or  because  of  its  alleged  shelf  space  allocation  arrangements  with  chain 
stores,  or  because  many  of  its  bakeries  have  or)erated  at  a  loss  for  several  years, 
but  to  what  effect  ?  The  other  independent  bakers  would  still  be  caught  between 
the  squeeze  to  meet  the  lower  prices  of  the  integrated  chains  and  the  rising  costs 
of  selling  and  distributi(m.  Eventually,  another  national,  regional  or  strong  local 
independent  baker  would  be  forced  to  take  Continental's  place  as  the  bogeyman 
of  the  industry.  Therefore,  any  relief  obtained  against  Continental  could  only 
have  a  short  term  effect  on  the  industry. 

As.suming  for  the  moment  that  we  do  sue  Continental,  what  kind  of  relief 
would  be  appropriate?  Two  possibilities  come  immediately  to  mind.  We  might 
limit  Continental's  ability  to  market  bread,  especially  private  label  which  com- 
petes directly  with  bread  produced  by  the  integrated  chains,  or  break  Conti- 
nental up  into  several  bakei'ies.  No  one  can  .seriously  believe  that  either  of  these 
would  benefit  the  industry.  Limiting  Continental's  ability  to  market  bread 
appears  to  be  nothing  more  than  the  imposition  of  a  penalty  and  a  signal  to  the 
independent  bakers  that  they  cannot  compete  with  the  integrated  chains.  Break- 
ing up  Continental  would  merely  create  new  units  to  get  caught  in  the  squeeze 
between  the  lower  prices  of  the  integrated  chains  and  rising  labor  costs.  An  order 
prohibiting  Continental  from  engaging  in  predatory  practices  or  attempts  to 
monopolize  is  absurd.  The  Commission's  history  clearly  reveals  that  such  orders 
cannot  be  adequately  policed. 

Clearly,  some  sort  of  structural  relief  is  necessary  if  we  wish  realistically  to 
help  the  baking  industry.  However,  this  relief  must  encompass  the  problems  of 
labor  costs  and  the  integrated  chains.  The  Commission  can  do  nothing  about 
the  former  and  the  staff  has  considered  trade  regulation  rules  to  solve  the  latter. 

Finally,  the  plaintiffs  in  the  Denver  litigation  against  Continental  obtained  a 
favorable  verdict  from  the  jury.  It  api>ears  that  their  success  has  triggered,  or 
will  trigger  several  other  suits  against  Continental,  most  notably,  in  California. 
We  believe  that  civil  litigation  is  probably  the  only  avenue  open  to  many  inde- 
pendent bakers  who  wish  to  retain  any  portion  of  their  investment. 

We  therefore  recommend  that  the  investigation  be  closed.  However,  Gene  Hig- 
gins.  who  is  in  charge  of  the  investigation,  objects  to  the  closing  recommendation. 
Accordingly,  we  suggested  that  everyone  involved  get  together  in  Mr.  Barnes' 
office  to  discuss  the  case. 


To :  Daniel  Hanscom,  Assistant  Director,  Bureau  of  Competition. 

From  :  Eugene  A.  Hlggins,  Attorney,  Bureau  of  Competition. 

Subject:  Greenwald's  letter  of  February  16,  1072  on  Baking  Industry. 

In  May,  1971,  an  investigation  of  ITT  Continental  Baking  Company  (CBC) 
CFile  711  0103)  was  initiated  for  violations  of  Section  5  and  2(a).  Presently  2 
of  the  3  attorneys  assigned  want  to  close  that  investigation. 

In  July,  1971  preliminary  investigations  RK  20005,  0006,  0007  of  Campbell 
Taggart,  American  Bakeries,  and  CBC  were  sent  to  Kansas  City.  Their  report 
would  justify  a  full  investigation  of  Campbell  Taggart  and  CBC  in  that  area. 

Greenwald  from  the  beginning  claimed  that  the  West  Coast  held  the  best 
possibilities  for  a  case.  He  presently  has  a  si>ecial  interest  in  view  of  his  (and 
others)  IT)  million  dollar  ($4.1  million  when  tripled)  suit  against  CBC,  Campbell 
Taggart,  Interstate  and  American  in  California — suit  filed  in  December,  1971  or 
January,  1972  (?).  Mr.  Barnes  and  I  have  recently  considered  opening  up  the 
case  in  California  if  Dick  Lavine  would  agree.  Both  Mr.  Barnes  and  I  believe 
this  should  be  done. 

In  my  opinion  Mr.  Greenwald's  conclusion  that  a  shared  monoix>ly  is  rapidly 
developing  in  the  wholesale  baking  industrj'  is  well  founded.  If  the  trend  con- 
tinues it  wil  not  be  long  before  the  three  or  four  largest  wholesale  bakers  control 
the  present  five  billion  a  year  wholesale  baking  industry.  The  main  question  is 
what  help  we  can  give  on  the  present  budget  and  will  it  be  too  late.  In  northern 
California  twelve  wholesale  bakers  have  gone  out  of  business  since  1965.  There 
is  still  one  wholesaler  baker  in  that  area  who  will  not  be  able  to  stay  in  business 
much  longer. 

The  story  is  the  same  whether  you  are  in  northern  New  York,  Colorado, 
Kan.sas  or  Indiana.  In  Minneapolis,  Minnesota  the  only  thing  that  saved  the  last 


248 

independent,  was  a  lawsuit  that  has  finally  been  settled,  December,  1971,  with, 
we  understand,  an  injunction  forbidding  basically  Section  2(a)  violations.  In 
Topeka,  Kansas  area  all  but  one  of  the  wholesale  bakers  has  been  driven  out  of 
the  business.  We  have  statements  from  one  store  in  that  area  that  their  shelf 
space  was  brought  up  for  $2,.'500  by  ITT  Continental  while  another  grocery 
received  $600  from  Campbell  Taggart  for  shelf  space.  It  is  interesting  to  note  that 
the  bakery  business  held  by  independents  in  Sheraton  Hotels  went  to  ITT  Con- 
tinental Baking  Company  in  1968  when  ITT  bought  the  Sheraton  Hotels. 

There  is  much  talk  about  the  integrated  chain  stores  being  the  problem  in  the 
industry  and  there  is  no  question  that  they  are  a  factor;  however,  they  are  not 
the  ones  cutting  prices  to  the  indei>endent  stores  and  not  the  problem  some  would 
have  us  believe.  The  2  billion  dollar  restaurant  and  institutional  business  is  not 
touched  by  chains. 

It  appears  that  one  of  the  problems  is  the  fact  that  the  Commission  obtained 
orders  against  the  three  largest  wholesale  bakers  not  to  acquire  other  bakeries. 
Since  they  were  not  allowed  to  acquire  other  bakeries  the  three  largest  and  in 
particular  CBC  obtained  additional  business  by  namely  driving  independents  out 
of  business.  In  Denver,  Colorado  in  1962  they  built  a  large  plant  much  in  excess 
of  their  capacity  in  that  area.  The  only  way  they  could  make  that  plant  profitable 
was  to  increase  their  sales  at  the  expense  of  the  independents  which  they  did 
while  losing  money,  which  of  course,  they  will  make  up. 

The  lowering  of  price  by  Continental  to  obtain  business  or  force  competitors  to 
lower  their  prices  until  they  go  out  of  business  is  seldom  passed  on  to  consuming 
public.  This  was  brought  out  in  up  state  New  York  and  recently  in  California. 
Attached  are  a  number  of  circulars  put  out  to  the  members  of  Five  State  Supply 
Company  which  was  organized  by  CBC.  Their  circulars  were  printed  in  CBC's 
plant  in  Denver,  Colorado.  As  noted  there  is  no  intention  of  lowering  prices  to 
consumers  in  the  Denver  area.  In  fact  they  are  telling  their  members  not  to  lower 
their  prices  and  encourages  them  to  raise  their  prices.  As  stated  on  the  first 
attachment  "Most  of  you  are  aware  of  Safeways,  Millers  and  King  Shopper's 
Policies.  They  do  not  cut  their  prices  first,  nor  do  they  go  up  on  prices  first. 

It  is  usually  some  independent  Grocer  that  drops  his  prices  first.  This  starts  a 
chain  reaction  and  keeps  going  until  the  whole  market  is  selling  bread  at  a  cut 
price.  .  .  .  There  is  only  one  way  that  this  price  cutting  can  be  straightened  out. 
Someone  has  to  take  the  first  step  and  bring  the  prices  back  to  normal.  If  the 
total  Tender  Krust  members  would  bring  their  prices  up,  this  would  help 
straighten  out  the  situation." 

My  original  belief  was  that  the  documents  from  Denver  could  be  used  to  bring 
a  Section  H  case  for  attempt  to  monopolize  the  wholesale  baking  industry ; 
unfair  method  of  competition  (buying  of  shelf  space),  conspiracy  to  fix  price 
and  a  Section  2(a)  geographical  price  case  early  this  year.  The  problem  is  the 
factual  information  is  four  years  old  or  more.  That  case  would  have  been  sup- 
ported by  investigations  in  the  Minneapolis  and  up  state  New  York  areas. 

I  am  of  the  opinion  that  such  a  case  can  still  be  presented  against  ITT  Con- 
tinental with  a  possible  exception  of  the  price  fixing  aspect.  This  would  be  based 
upon  their  activities  in  California,  up  State  New  York  with  support  from  Denver, 
and  Minneapolis,  and  possible  Kansas. 

Prohlems:  This  is  not  an  easy  case  to  investigate  and  it  can  not  be  done  in 
the  ofiSces  of  Washington,  D.C.  or  going  through  files  in  lawyers  offices.  Subpoenas 
will  provide  some  help  but  the  major  part  of  the  investigation  has  to  be  made  in 
the  field  to  develop  facts  and  line  up  witnesses. 

The  possibility  to  developing  the  case  for  trial,  I  believe  is  almost  directly  in 
proportion  to  the  amount  of  staff  that  can  be  used  for  the  investigation.  The 
attorneys  in  Minneapolis,  Minnesota  si>ent  two  years  in  developing  their  case 
which  was  never  finished.  I  believe  it  can  be  done  in  much  less  time  than  that 
with  our  present  knowledge,  if  attorneys  are  assigned  that  do  not  have  other 
responsibles  during  the  i>eriod  of  the  investigation. 

Recominoiflatinv:  If  we  agree  that  the  Denver,  Colorado  case  is  too  old, 
which  I  now  believe  it  is,  manpower  is  my  basic  concern.  If  we  have  sufficient 
manpower  I  would  recommend  that  the  Kansas  City  office  be  given  a  go  ahead 
in  an  investigation  of  Campbell  Taggart  and  ITT  Continental.  In  addition  that 
Dick  Lavine  be  contacted  as  to  whether  or  not  the  Los  Angeles  oflSce  can  handle 
an  investigation  basically  of  ITT  Continental  and  Campbell  Taggart  on  the  West 
Coast.  There  are  contracts  running  between  large  wholesale  bakers  and  grocery 
chains  up  and  down  the  West  Coast. 

If  the  manpower  is  not  available  we  should  close  the  investigation. 
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A  separate  memo  will  be  provided  concerning  the  proposals  of  Mess.  Egan  and 
Dolan.  I  cannot  concur  in  their  non-supported  conclusions  and  recommendations, 
I  find  them  little  better  than  their  Jan.  25,  1972  recommendation  that  "civil 
litigation  is  probably  the  only  avenue  oi>en  to  many  indeiJendent  bakers  who 
wish  to  retain  any  portion  of  tlieir  investment"  and  that  "some  sort  of  structural 
relief  is  necessary  if  we  wish  realistically  to  help  the  baking  industry."  There 
will  not  be  any  baking  industry  to  help  other  than  the  three  or  four  largest 
wholesalers ;  if  we  do  not  do  something  about  these  large  wholesalers'  predatory 
practices.  Messrs.  Egan  and  Dolan  would  have  us  do  nothing.  I  can  only  agree 
with  them  if  it  is  determined  we  do  not  have  the  necessary  manpower.  It  would 
also  be  extraordinary  if  economists  who  agreed  with  the  Commission's  position 
on  the  mergers  to  the  effect  that  the  large  companies  should  not  be  allowed  to 
acquire  additional  baking  companies  would  now  come  forth  and  state  it  is  alright 
for  those  companies  to  acquire  the  routes  and  customers  of  the  independents  who 
they  could  not  acquire,  by  driving  them  out  of  business.  It  maybe  recalled  that 
former  FTC  Economist  Willard  Mueller's  position  was  that  the  merger  orders 
would  have  little  effect  if  we  allowed  the  companies  to  engage  in  predatory 
practices  and  eliminate  the  companies  who  they  could  not  acquire. 

In  Mr.  Greenwald's  letter  he  mentions  Guides  for  the  Industry.  Attached  are 
those  proposed  guides.  I  have  discussed  with  him  and  Mr.  Kelly  the  necessity  of 
explaining  the  law  to  these  three  or  four  companies  about  which  they  are  con- 
cerned. They  both  agreed  that  those  companies  were  well  aware  of  the  law  and 
we  really  did  not  have  to  explain  it  to  them  by  guides.  I  believe  their  main  con- 
cern or  desire  for  the  guides  is  the  implied  commitment  by  the  Commission  that 
it  would  enforce  the  guide  if  issued,  which  would  be  a  substantial  project. 


To  :  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 

Subject:  ITT  Continental  Baking  Co.   (Greenwald's  letter  of  February  16,  1972 
for  Independent  Bakers  Association)  File  No.  711  0103. 

Our  limited  investigation  of  ITT  Continental  Baking  Company  (ITT)  in 
Denver,  Colorado ;  Minneapolis,  Minnesota  ;  Syracuse,  New  York ;  and  Topeka, 
Kan.sas,  indicates  that  ITT  has  complete  disregard  for  the  laws  prohibiting 
predatory  pricing  and  other  unfair  methods  of  competition. 

Although  in  the  past  many  inefficient  bakers  have  gone  out  of  business,  efficient 
bakers  are  now  existing  and  there  are  1/10  the  number  of  wholesale  bakeries 
there  were  25  years  ago.  Presently  some  of  the  most  efficient  bakeries  in  the 
country  are  apparently  being  forced  out  of  business  by  the  practices  of  ITT. 

The  sale  of  bread  and  related  products  in  1971  was  approximately  $5.75  billion 
dollars.  The  wholesale  baking  industry  accounted  for  over  $4  billion  of  this  trade 
of  which  approximately  25%  was  the  institutional  business,  i.e.,  sales  to  hos- 
pitals, restaurants,  schools,  etc. 

ITT  is  the  giant  in  the  wholesale  baking  industry.  It's  sales  are  twice  as  large 
as  those  of  any  competitor  and  it  has  shown,  since  1965,  a  steady  increase  in 
sales  of  bread  and  related  products  of  a  little  less  than  9%  a  year.  The  yearly 
increase  in  total  sales  of  bread  and  related  products,  i.e.,  by  wholesaler  bakeries 
plus  integrated  chain  stores  sales,  averages  about  3%  a  year. 

In  my  opinion,  Mr.  Greenwald's  conclusion  in  his  February  16,  1972,  letter  to 
the  Commission  that  a  shared  monopoly  is  rapidly  developing  in  the  wholesale 
baking  industry  is  well  founded,  if  we  are  talking  about  those  areas  where  ITT 
decides  to  do  business.  In  fact,  it  would  appear  that  ITT  may  have  obtained  a 
monopoly  in  Pittsburgh,  Pennsylvania,  within  the  last  10  years  for  one  example. 

With  the  exception  of  .several  southern  states  where  there  are  large  inde- 
pendent bakers  the  rest  of  the  wholesale  baking  industry  appears  to  be  at  the 
mercy  of  ITT  and  Campbell  Taggart. 

In  more  than  one  area  ITT  has  extended  discriminatory  prices  to  specific  large 
customers  of  competitors  and/or  bought  up  shelf  space  in  retail  stores.  Campbell 
Taggart,  if  it  is  in  the  same  market,  engages  in  similar  practices  and  a  price  war 
is  started  at  the  wholesale  level  of  competition  with  the  result  that  any  inde- 
pendent baker  in  the  area  is  injured  or  forced  out  of  business.  It  may  also  be 
noted  that  the  retail  price  of  bread  is  not  necessarily  lowered  as  a  result  of  the 
low  wholesale  prices. 

In  Denver,  Colorado,  ITT  built  a  new  plant  with  a  capacity  greatly  in  excess 
of  the  two  plants  its  closed  in  Colorado.  The  only  way  this  plant  could  make 
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money  was  to  increase  its  sales  which,  according  to  ITT  Denver  plant's  manager, 
it  was  told  to  do  by  the  Rye,  New  York  Office  (ITT's  headquarters).  The  Denver 
plant  then  entered  into  an  agreement  with  a  large  number  of  independent  grocery 
stores  to  sell  bread  to  them  always  at  a  lower  price  than  ITT's  competitors.  The 
result  was  that  a  large  efficient  baker.  Old  Homestead,  was  forced  out  of  business. 

The  agreement  ITT  had  with  the  stores  in  Denver  did  not  result  in  lower 
resale  prices  by  retailers.  In  fact,  ITT  was  encouraging  retailers  to  raise  bread 
prices  as  noted  in  the  weekly  bulletins  printed  at  ITT's  Denver  plant  for  Five 
State  Supply  Co.  A  quote  from  one  of  the  bulletins  (attachment  A)  reads:  "We 
think  that  Safeway  and  Millers  wouldn't  come  up  with  their  prices  immediately, 
but  they  would  come  up  if  every  independent  store  raised  their  price  to  normal. 
There  are  some  independent  stores  in  each  area  who  are  not  on  Tender  Crust 
(ITT's  bread)  that  should  be  contacted  and  prevailed  upon  to  raise  their  prices." 

The  day  Old  Homestead  closed  its  doors  in  Denver.  ITT  raised  the  wholesale 
price  of  bread  24  per  loaf,  or  approximately  12%.  There  was  no  possibility  of 
ITT  being  able  to  cost  justify  its  price  differences  in  Denver  prior  to  Old  Home- 
stead going  out  of  business,  or  to  have  a  meeting  competition  defense.  ITT  lost 
money  for  five  years  in  Denver  before  making  money,  after  running  Old  Home- 
stead out  of  business.  During  that  five  years  ITT  increased  its  sales  volume 
from  $5  to  $7  million  in  Denver. 

Testimony  and  documents  supplied  by  Mr.  Prosser  from  Ventura,  California, 
to  the  Senate  Subcommittee  on  Antitrust  on  February  1,  1972,  indicate  that  his 
bakery  was  put  out  of  business  by  ITT  in  December,  1971.  ITT's  plant  in  Los 
Angeles  sold  bread  at  a  higher  price  in  Los  Angeles  than  it  did  after  shipping 
the  bread  100  miles  to  Ventura,  California,  where  Mr.  Prosser  was  doing  business. 
The  lower  ITT  prices  were  not  passed  on  to  consumers. 

In  Los  Angeles  ITT  sold  bread  to  the  Stop  and  Go  markets  for  30^  which 
resold  it  for  410 ;  while  in  Ventura  ITT  sold  the  bread  for  28.80  and  Stop  and  Go 
resold  it  for  450. 

The  finishing  touches  were  given  to  the  Welsh  Raking  Co.  in  Reno,  Nevada  in 
1971  by  ITT  when  it  took  one  of  Welsh's  large  accounts  and  Campbell  Taggart 
took  another  large  account. 

Recently,  the  manager  of  the  Laxib  Baking  Company  in  Northern  Ohio  in- 
formed us  that  Laub  will  probably  be  put  out  of  business  by  ITT  before  the  year 
is  over.  The  Laub  Baking  Company's  business  is  60%  institutional  business  and 
ITT  is  apparently  taking  their  large  accounts  by  offering  extremely  low  prices, 
meanwhile  .selling  at  higher  prices  elsewhere. 

Our  limited  investigation  in  northern  New  York  shows  that  Durkee  Baking 
Company  has  not  much  longer  to  stay  in  existence.  Although  Durkee  has  met 
ITT's  competition  so  as  to  maintain  sales  volume,  it  has  had  to  lower  its  prices 
on  the  wholesale  level  substantially  to  meet  the  low  prices  being  offered  to  its 
customers  by  ITT.  The  result  is  that  Durkee  is  losing  money.  Durkee's  problem 
might  have  been  solved  if  it  had  sued  ITT  several  years  ago.  Such  a  complaint 
by  Zinsmaster's  in  Minneapolis  saved  that  company  from  going  out  of  business. 
The  complaint  by  Zinsmaster  against  ITT  was  initiated  in  1968  by  former  FTC 
attorney,  John  French.  As  a  result  of  that  suit  ITT  discontinued  unreasonably 
low  prices  in  Minneapolis  where  in  1967  it  was  showing  losses  in  excess  of  4% 
on  sales  of  bread  while  at  the  same  time  making  profits  of  6%  in  the  Detroit  area. 

The  complaints  of  Mr.  Greenwald  who  represents  the  Independent  Bakers 
Association  and  Mr.  Dick  Kelly,  formerly  from  the  Commission  now  representing 
the  as.sociation,  are  substantiated  by  many  knowledgeable  people  in  the  industry. 
Besides  .John  French,  there  is  Mr.  .Tohn  Pfeiffer.  the  attorney  in  Denver  who 
represented  Old  Homestead  in  the  $8.5  million  dollars  suit  won  against  ITT  in 
Denver.  Mr.  Cusack,  formerly  from  the  Justice  Department,  who  now  represents 
American  Baking  Company  informed  us  that  there  are  several  national  bakers, 
namely  ITT  Continental  followed  by  Campbel  Taggart,  which  are  making  it  dif- 
ficult not  only  for  independent  bakers  to  stay  in  business,  but  also  for  a  few 
other  national  bakers  to  stay  in  business. 

My  opinion  has  not  changed  since  my  February  25.  1972,  memo  to  Dan  Hans- 
corn  stating  that  the  main  difficulty  in  documenting  a  predatory  pricing  case, 
and  possibly  a  case  for  attempting  to  monopolize  by  ITT,  is  sufficient  manpower 
for  the  field  investigation.  If  we  have  sufficient  manpower,  such  a  complaint 
should  be  ready  somewhere  between  January  and  July  1,  1973.  I  believe  that 
such  a  complaint  is  very  much  in  the  public  interest. 
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It  may  also  be  noted  that  there  is  support  for  Mr.  Greenwakl's  statement  before 
the  Senate  Subcommittee  on  Antitrust  and  Monopoly  on  February  1,  1972 :  "If 
the  corporation  with  the  deepest  pockets  chooses,  it  can  succeed,  within  a  rela- 
tively short  time,  in  putting  out  of  business  all  but  the  strongest  competitor (s). 
An  ensuing  monopoly  situation,  and  higher  prices  for  the  housewife  can  be 
anticipated.  And  this  anticipation  rarely  fails  of  realization." 

Supporting  this  is  the  testimony  of  Dr.  Gould  for  plaintiffs  in  the  Denver  case 
against  ITT.  Dr.  Gould,  an  expert  on  .statistical  determination  of  market  shares 
who  did  the  statistical  evidence  for  the  Justice  Department's  1968  Brown  Shoe 
cases  and  has  performed  consulting  work  for  the  F.T.C.,  studied  seventeen 
markets  where  ITT  was  doing  business. 

In  twelve  markets  where  ITT  was  the  leader  or  close  to  it,  ITT's  prices  aver- 
aged 18.20  per  pound  and  it  was  making  a  profit  averaging  4.9%.  In  four  of  the 
markets  where  ITT  was  not  the  leader,  ITT  prices  averaged  15.9^  per  pound  and 
and  it  was  losing  money  in  three  of  the  markets. 

The  inference,  of  course,  is  that  in  markets  where  ITT  is  the  leading  whole- 
sale baker  prices  are  higher  than  in  the  markets  where  ITT  does  business  but  is 
not  the  leader.  Also,  that  ITT  keeps  prices  depressed  in  an  area  until  it  becomes 
the  leader  and  then  raises  prices. 

PART   II GUIDES    FOR    THE    BAKING    INDUSTRY 

In  Mr.  Greenwald's  letter  of  February  16,  he  mentions  guides  for  the  industry 
relating  to  discriminatory  practices  and  unfair  methods  of  competition.  I  have 
discussed  the  propoed  guides  with  Mr.  Greenwald  and  Mr.  Kelly  on  more  than 
one  occasion,  and  although  they  feel  that  guides  may  have  some  benefits,  they  are 
of  the  opinion  that  the  guides  would  be  of  little  use  unless  the  Commission 
enforced  the  guides  and  brought  a  case  against  ITT  and  possibly  Campbell 
Taggart. 

In  my  opinion,  there  is  no  appreciable  benefit  by  issuance  of  guides  at  this  time. 
The  small  companies  or  independent  bakers  who  may  not  know  the  requirements 
of  the  law  are  not  the  ones  which  are  the  problem  in  this  industry.  Tbe  com- 
panies which  are  the  problem  are  well  aware  of  the  law  and  if  we  issue  guides  we 
would  still  have  to  issue  complaints  to  obtain  compliance  with  the  law  by  these 
companies. 

PART    III ATTORNEYS    DOLAN    AND    EGAN'S    RECOMMENDATION    FOR    CLOSING    THE    ITT 

INVESTIGATION 

If  the  memo  recommending  closing  were  concerned  with  the  problem  of  man- 
power to  do  a  suflScient  and  proper  investigation  and  documentation  of  the  prac- 
tices of  ITT,  it  would  deserve  some  consideration.  However,  that  does  not  appear 
to  be  the  concern  of  the  closing  memo,  which  I  find  based  on  a  misconception  of 
the  remedies  Congress  has  given  the  Commission  as  well  as  on  a  failure  to 
accurately  report  the  facts  in  the  industry.  In  their  prior  February,  1972,  memo 
to  Dan  Hanscom  recommending  closing,  they  apparently  recognized  the  illegal 
practices  of  ITT  when  they  wrote :  "We  believe  that  civil  litigation  is  probably 
the  only  avenue  oi>en  to  many  independent  bakers — who  wish  to  retain  any  por- 
tion of  their  investment." 

On  the  other  hand  in  that  memo,  they  state  their  belief  that :  "An  order  pro- 
hibiting Continental  from  engaging  in  predatory  practices  or  attempts  to  monop- 
olize is  absurd.  The  Commission's  history  clearly  reveals  that  such  orders  can 
not  be  adequately  policed." 

If  we  allow  the  giants  in  the  industry  to  capture  all  remaining  markets  by 
predatory  practices  or  unfair  practices  we.  of  course,  are  abdicating  our  respon- 
sibilities. It  goes  much  beyond  just  Section  2(a)  and  Section  5  considerations 
because  as  Professor  Mueller,  formerly  of  our  Bureau  of  Economics,  pointed  out, 
merger  orders  are  useless  if  we  allow  resix)ndents  to  engage  in  predatory 
practices. 

I  would  agree  with  a  closing  memo  if  we  were  talking  about  issuing  a  general 
order  against  ITT  merely  to  cease  and  desist  from  engaging  in  predatory  prac- 
tices or  attempts  to  monopolize.  However,  the  Commission  never  issues  such 
general  orders  in  antitrust  cases.  The  Commission,  if  such  practices  are  docu- 
mented, would  issue,  I  assume,  an  order  against  specific  practices.  The  possible 
list  of  remedies  based  on  a  monopolization  case  under  Section  5  is,  as  we  know, 
exceedingly  broad.  If  violations  exist  surely  adequate  remedies  can  be  found. 
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The  closing  memo  appears  to  be  preoccupied  with  the  fact  that  the  integrated 
grocery  stores  are  a  problem  in  the  bread  industry.  The  fact  that  ITT,  according 
to  its  own  accounts,  increased  sales  43%  in  the  1965  to  1969  period  is  completely 
overlooked.  The  integrated  stores  are  a  problem,  nobody  denies  this,  but  that 
does  not  mean  we  should  permit  all  the  rest  of  the  business  to  be  captured  by  one 
or  two  giant  national  bakeries. 

In  fact,  the  trend  towards  vertical  integration  appears  to  have  slowed  down 
significantly  in  recent  years.  A  number  of  integrated  operations  have  been  dis- 
continued. There  is  still  a  $4  billion  dollar  plus  business  for  the  remaining  whole- 
sale bakers.  Also,  there  are  the  convenience  stores,  such  as  Seven-Eleven,  which 
numbered  only  500  in  1957.  but  over  14,000  today  and  the  institutional  business, 
including  restaurants  and  fast  food  shops. 

In  the  closing  memo  major  reliance  is  placed  on  a  1967  Economic  Report  on 
the  baking  industry  which  is  cited  for  many  conclusions  which  I  fail  to  find  in 
the  report.  The  main  concern  of  that  report  was  retail  bread  price  increases.  The 
limited  information  in  the  report  on  the  structure  of  the  industry  and  compe- 
tition was  about  the  period  between  1947  and  1963.  Also,  the  report  did  not  deal 
with  the  institutional  bread  business,  nor  did  it  make  a  study  of  ITT,  or  preda- 
tory practices,  or  of  any  present  day  attempts  to  monopolize  the  wholesale 
bread  industry. 

An  example  of  how  the  Economic  Report  can  be  misleading  is  found  on  the 
bottom  of  page  7  of  the  closing  memo  where  the  bread  report,  which  mentions  a 
retail  price  war  in  the  Denver  area  beginning  December  1964  is  cited,  and  an 
assertion  made  that  this  price  war  was  the  reason  Old  Homestead  was  eventually 
forced  out  of  business. 

The  memo  does  not  mention  the  fact  that  in  August,  1964  (four  months  prior 
to  the  December  1964  price  war  in  Denver)  ITT  entered  into  an  agreement 
initiating  lower  prices  to  A  G  Stores.  Old  Homestead  lo.st  $8,000  per  week  in  sales 
as  a  direct  result  of  this  agreement.  The  agreement  continued  in  effect  and  even- 
tually ITT  acquired  as  customers  over  200  independent  stores,  all  of  whose  busi- 
ness was  lost  to  Old  Homestead.  (Attachment  B,  page  4).  Campbell  Taggart's 
Denver  plant  manager  testified  in  1970  that  his  company  lost  business  to  ITT 
because  of  the  August  1964  agreement  with  the  A  G  Stores,  which  business  it  had 
never  recovered.  (Attachment  D.) 

The  following  are  my  views  on  the  markets  covered  in  the  memorandum  rec- 
ommending the  closing  of  this  matter. 

Denver.  In  reviewing  the  memo  on  the  Denver  matter,  pages  3-8,  it  might 
appear  that  ITT  won  the  private  antitrust  suit  rather  than  having  judgment 
levied  against  it  for  $3.5  million. 

As  part  of  the  program  to  increase  sales  in  Denver  ITT  entered  into  an  agree- 
ment with  the  A  G  Stores.  Over  the  next  2  years  the  difference  in  price  between 
customers  of  ITT  in  the  Denver  area  varied  from  one  to  six  and  a  quarter  cents. 
(Attachment  B,  pages  6,  7,  and  8.)  The  lower  prices  could  not  possibly  be  cost 
justifieti  nor  did  the  court  find  them  so.  At  the  very  most  they  could  cost  justify, 
with  advertising  and  differences  in  sales  commission.s.  a  discount  of  perhaps  1.8 
cents;  that  is,  if  you  allow  the  questionable  6%  difference  in  salesman's  com- 
missions to  be  entered  in  the  cost  justification.  I  would  argue  against  allowing 
the  6%  as  part  of  the  cost  justification.  However,  even  if  allowed,  ITT  could  not 
possibly  justify  the  difference  in  price,  i.e.,  4%  for  advertising  plus  6%  sales- 
man's commission  or  1.8  cents  for  differences  between  customers  ranging  from 
1  cent  to  six  and  a  quarter  cents. 

With  respect  to  a  "meeting  comi>etition"  defense  the  memo  recommending 
closing  on  page  6  states :  "The  meeting  comi>etition  documentation,  which  was 
offered  by  Continental,  was  not  disputed  by  Old  Homestead,  however.  Unless  the 
documentation  can  be  disputed  it  would  appear  that  the  meeting  competition 
defense  is  valid." 

However,  in  Attachment  B  on  page  6  the  following  is  stated :  "Plaintiff  ( Old 
Homestead)  alleged,  and  there  are  substantiating  statements  in  the  transcript, 
that  Continental  forged  and  counterfeited  the  grocer's  signatures  from  the  fol- 
lowing stores :  No.  1.  Rodeo  Markets.  No.  2.  Aggie  Market.  No.  3.  U-Save.  No.  4. 
Sterling  Heights  Old  Folks  Home.  No.  5.  Polidori.  No.  6.  King  Food.  No.  7.  Mid- 
West  Market.  No.  8.  Derby  Hill  Market." 

The  closing  memo  also  overlooks  the  fact  that  ITT  provided  a  full  time 
employee  to  work  with  the  A  G  Stores.  When  a  manufacturer  furnishes  a  full 
time  employee  to  a  store,  it  is  my  opinion,  there  is  no  possibility  of  a  "good  faith 
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vicetlng  competition"  defense.  If  you  meet  a  competitor's  price  and  provide  a 
full  time  employee  on  the  side  you  have  real  problems  showing  "good  faith". 

During  the  period  in  Denver  when  the  closing  memo  states  the  integrated 
chains  were  driving  Old  Homestead  out  of  business,  ITT  Denver  sales  increased 
from  $5  to  .$7  million  dollars  a  year  and  retail  prices  went  up. 

MinnGapoUa.  Not  much  is  said  about  the  Zinsmaster  suit  in  Minneapolis  other 
than  in  1967  ITT's  bread  sales  were  at  a  4%  loss  in  Minneapolis  while  at  the 
same  time  ITT  was  making  six  percent  on  bread  sales  in  Detroit.  The  only  thing 
that  saved  Zinsmaster  was  the  case  brought  against  ITT.  As  in  Denver,  ITT  was 
furnishing  a  full  time  employee  in  addition  to  favored  prices. 

Shortly  after  the  initiation  of  the  suit  in  1968  against  ITT,  ITT  raised  its 
prices  in  Minneapolis.  This  enabled  Zinsmaster  to  continue  in  business.  One 
company  in  ISIinneapolis,  Pan-0-Gold,  did  go  out  of  business  and  it  recently 
obtained  a  substantial  settlement  from  ITT.  Zinsmaster  also  received  money 
in  the  1971  settlement,  in  addition  to  an  injunction  against  future  predatory 
practices  by  ITT,  as  we  understand  it,  although  the  final  settlemen  with  Zins- 
master is  not  public. 

Syracuse,  New  York.  In  the  Syracuse,  New  York  area  Durkee  is  being  forced 
out  of  business  because  of  ITT.  Durkee's  plant  is  modern  and  it  apiiears  efficient. 
We  spent  approximately  one  week  there  to  determine  whether  Durkee's  com- 
plaints against  ITT  had  substance.  Durkee's  business  has  been  consistently  under- 
cut by  ITT.  ITT  has  continually  forced  Durkee  to  give  discounts  to  keep  cus- 
tomers with  the  result  that  Durkee's  volume  has  not  gone  down,  but  the  com- 
pany is  losing  money  and  will  not  last  much  longer,  ITT,  of  course,  can  survive 
because  of  higher  prices  elsewhere. 
The  closing  memo  on  page  22,  states :  "Durkee  admits  that  the  integrated 
lain  groceries  control  the  prices  of  private  label  bread." 

That  is  true,  however,  this  is  not  a  vertical  price  fixing  case.  The  wholesale 
price  of  bread  is  controlled  by  ITT.  Mr.  Durkee  and  his  plant  manager  informed 
me  that  ITT  was  forcing  the  wholesale  price  of  bread  down  and  the  lower  prices 
were  not  being  passed  on  to  the  consumers. 

At  the  bottom  of  page  11  of  the  closing  memo  it  is  stated  that  Durkee  had 
< omplained  about  its  loss  of  the  following  accounts  to  Continental:  (1)  ARA, 
i2)  Ancorp  and  (3)  Chicago  Markets. 

On  top  of  page  12  the  memo  mentinus  the  ARA  account  and  states  "Our 
investigation  showed  that  the  buyer  for  ARA  gave  these  accounts  to  Con- 
iliiental  because  (a)  Continental  was  already  servicing  other  ARA  accounts 
in  the  area  and  had  been  doing  a  good  job,  and  (b)  he  believes  that  Durkee'.s 
products  were  inferior." 

In  my  opinion,  our  limited  investigation  did  not  show  any  such  thing.  For 
one  thing  the  ARA  accounts  were  given  a  lower  price  by  ITT.  It  was  not  a  much 
lower  being  only  the  difference  between  a  1^)  plus  2%  discount  and  a  17%  dis- 
count but  still  a  lower  price.  In  addition,  the  ARA  buyer  Mr.  Church  informed 
;  ;urkee,  who  had  a  memo  in  their  files,  to  the  effect  that  the  change  to  ITT  had 
been  because  of  a  lower  price  by  ITT  and  not  because  of  quality.  Also,  we  have 
not  seen  ITT  file.s,  so  we  do  not  know  what  else  may  be  involved  with  the  ARA 
accounts. 

Ancorp  v/as  lost  to  Durkee  because  of  an  18%  discount  by  ITT.  Ancorp's 
buyers  told  me  and  furnished  me  with  a  signed  statement  that  ITT's  "meeting 
competition  defense  statement",  i.e..  that  ITT  was  meeting  Durkee's  18%  dis- 
count, was  a  phony,  and  that  he  never  had  been  offered  sucli  n  discount  by 
Durkee. 

Accoi'diug  to  Mr.  Durkee  the  Chicago  Markets  were  lost  because  of  price.  The 
closing  memo  on  page  12  states  "A  perusal  of  the  bids  submitted  to  Chicago 
Markets  confirmed  that  the  bids  were  identical."  A  perusal  of  l)ids  never  shows 
much  except  in  a  price  fixing  case.  Until  we  see  the  records  of  ITT  we  will  never 
be  sure  of  ITT's  prices  to  Chicago  IMarkets.  Also,  it  was  not  until  depositions 
in  the  Zinsmaster  case  in  Minneapolis,  tliat  plaintiffs  found  out  about  the 
full  time  employees  being  supplied  by  ITT  to  a  large  customer. 

The  memo  recommending  closing  on  page  24  states :  "While  we  are  sym- 
lathetic  with  Mr.  Greenwald's  desire  to  avoid  the  loss  of  his  baker-clients  who 
might  go  out  of  business,  we  believe  that  the  Commission  deserves  the  counsel 
of  a  more  disinterested  party." 

I  would  add  that  it  is  seldom  an  uninterested  party  who  brings  a  matter  to 
our  attention.  The  fact  that  Mr.  Greenwald  is  not  disinterested  does  not  neces- 
sarily undermine  his  arguments. 
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vr.    CONCLUSIONS    AND    EECOMMENDATIONS 

II;  we  had  sufficient  manpower  interested  in  predatory  and  attempt  to  monop- 
olize cases,  we  could  be  ready  for  a  complaint  again.st  ITT  by  the  end  of  this 
year  (1072).  It  would  involve  the  Denver  and  Minneapolis  markets  wiiich  are 
a  little  old  l>ut  well  documented.  In  addition,  we  would  use  northern  Mev,"  Yorlc 
and  southern  California  were  Mr.  Prosser  appears  to  have  been  driven  out  of 
business  by  ITT  in  December  1971.  The  investigation  should  include  the  Welsh 
Bakery  in  Reno,  Nevada,  and  the  Laub  Bakery  iu  Ohio. 

I  would  also  recommend  that  the  Kansas  City  Ofhce  complete  an  investigation 
of  Campbell  Taggart  and  ITT  in  that  area  for  buying  up  shelf  space  and  killing 
off  the  independents. 

I  would  not  presently  recommend  an  in  depth  investigation  of  northern  Cali- 
fornia, which  is  of  primary  concern  to  Mr.  Greenwald  !)ecause  of  his  $4.5  million 
dollar  suit ;  however,  I  would  try  to  determine  if  it  was  ITT  that  triggered  th.- 
price  war  in  northern  California  by  entering  into  an  agreement  with  United 
Groceries  similar  to  ITT's  agreement  with  the  A  G  Stores  in  Denver.  In  north- 
ern California  ITT  and  or  Campbell  Taggart  will  have  driven  the  last  inde- 
pendent out  of  business  by  the  end  of  the  jear. 

In  addition,  I  would  not  be  adverse  to  looking  into  other  markets  where  ITT 
and  Campbell  Taggart  have  apparently  eliminated  independents  to  determine  the 
facts.  I  have  no  reason  to  believe  they  get  together  to  drive  out  independents, 
although  in  Reno  the  finishing  toixclies  were  put  to  Welsli  wdien  ITT  took  one  of 
its  major  accounts  and  Campbell  Taggart  took  another  by  price  cutting.  ITT 
started  the  problem  in  Denver,  after  which  it  became  more  severe  Ijecause  of 
Campltell  Taggart.  The  same  may  be  .said  of  northern  California.  In  other 
areas  of  the  country  these  two  have  been  cited  for  conspiring  to  fix  prices. 

On  the  other  hand.  I  do  not  wish  to  oversimplify  the  problem.  It  is  a  difficult 
investigation  of  a  not  unsophisticated  company  which  is  vs-ell  represented  by 
aggressive  and  experienced  antitrust  counsel.  In  many  areas  there  appears  to  be 
a  steady  pressure  put  on  by  ITT  which  forces  independents  out  over  a  period  of 
years,  and  not  all  the  records  we  would  like  are  going  to  be  available.  Also,  the 
investigation  should  have  been  done  years  ago,  such  as  in  1968  when  the  com- 
plaints in  Denver  and  Minneapolis  were  issued. 

How-ever,  I  believe  we  are  in  a  fairly  good  position  for  a  successful  investiga- 
tion but,  if  not  now.  we  should  forget  the  bread  industry  for  5  to  10  years. 
After  such  a  time  period,  we  may  be  able  to  break  up  the  monopoly  or  shared 
monopoly  ITT  and  possibly  Campbell  Taggart  will  Jiave  achieved  in  the  w^holesale 
baking  industry  in  the  areas  they  desire  to  do  business. 


To:  Alan  S.  Vfard.  Director,  Bureau  of  Competition. 

From :  Ronald  J.  Dolan  and  James  Egan,  Attorneys,  Bureau  of  Competition. 
Subject:  Disposition  of  Investigation,  ITT  Continental  Baking  Company,  File 
No.  71     0103. 

The  com](laint  in  this  case  originally  involved  tlie  Durkee  Baking  Company, 
Cortland,  New  York.  They  had  complained  that  Continental  had  been  selling 
below^  cost  iu  the  Cortland-SyracusG-Utica  market  area.  Subsequently,  the  in- 
vestigation was  eixpanded  to  include  Continental's  operations  in  Denver  and 
Minneapolis.  In  both  cities,  civil  suits  were  pending  against  Continental  when 
we  commenced  our  investigation. 

The  purpose  of  our  investigation  was  to  determine  wiiether  Continental  engaged 
in  predatory  practices  or  attempts  to  monopolize,  and  if  so,  whether  a  suit 
against  Continental  based  on  such  practices  would  lielp  the  baking  industry. 

The  Commission's  Economic  Report  on  the  Baking  Industry  (November  1967) 
concludes  that  the  problems  of  the  industry  are  caused  by  (a)  increased  costs 
for  the  wholesale  baker's  driver-salesman  delivery  system  because  of  increased 
wages  or  benefits  due  to  union  demands,  (b)  technological  advances  which  have 
increased  the  capacity  of  most  bakers  in  the  market,  (c)  the  market  for  adver- 
tis(Kl  brand  bread  is  dwindling  because  of  an  increasing  amount  of  private 
label  bread  being  produced  by  or  for  grocery  retailers,  and  (d)  the  fact  that 
as  the  baker's  market  for  his  product  dwindles,  his  per  unit  cost  for  manufacture 
.•ind  delivery  will  rise  and  he  therefore  needs  to  raise  the  wdiolesale  price  of  his 
product.  However,  it  is  not  feasible  for  him  to  do  so  if  private  label  is  sold  at 
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retail  at  significantly  lower  prices  than  his  advertised  label  or  if  the  retail  price 
of  private  label  bread  i.s  not  raised  corresr-ondingly/ 

Our  investigation  of  the  Syracuse,  Minneapolis  and  Denver  markets  satisfies 
us  that  these  conclusions  are  correct.  As  a  result,  we  recommend  that  this  inves- 
tigation be  closed  since  the   Commission  cannot  materially   aid  the  industry 
by  suing  Continental.  We  will  discuss  each  of  these  markets  below. 

For  purposes  of  this  report,  "advertised  bread"  or  •primary  label"  refer  to 
the  baker's  main  label  which  he  advertises  to  the  public  {e.g.,  "Wonder  Bread" 
is  Continental's  advertised  label),  '"Private  label"  refers  to  bread  wrapped  under 
the  customer's  own  label,  and  the  customer  has  the  burden  of  any  advertising. 
Occasionally,  a  baker  will  market  a  second  advertised  bread  which  is  referred 
to  as  "secondary  label." 

I.  DE:s^^^K 

Our  investigation  of  Continental  in  the  Denver  market  has  centered  on  the 
recent  civil  suit  won  against  Continental  by  the  now  defunct  Old  Homestead 
Bread  Co.  The  allegations  included  price  nxiug,  attempted  nionopolization 
and  predatory  pricing. 

A.  Market  Structure. — The  Denver  bread  market  in  1966  was  divided  among 
five  major  wholesale  bakers  holding  a  total  market  share  of  39.1%  and  four 
major  integrated  chain  stores  holding  43.1%.  Of  the  major  wholesalers.  Conti- 
nental was  No.  2  with  7.8%  share  of  the  total  market.  The  Xo.  1  major  retailer 
had  a  19.6%  share  of  the  total  market. 

Five  States  Supply  Co.  (5-States)  is  a  non-profit  corporation  formed  by 
members  of  Associated  Grocers  (AG),  a  Denver-based  grocer  co-op.  for  the 
purpose  of  obtaining  and  maintaining  a  private  label  bread  program.  :\Iember- 
ship  is  purported  to  be  open  to  any  grocer  willing  to  pay  a  .$100  fee.  The  name 
of  the  private  label  is  known  as  "Tender   Crust". 

Article  III  of  the  by-laws  of  5-States  ])rovides  that  the  members  shall  give 
first  position  on  the  bread  rack  to  "Tender  Crust",  second  position  to  the  adver- 
tised label  of  the  manufacturer  sui'plying  "Tender  Crust",  and  that  the  retail 
price  of  Tender  Crust  shall  be  maintained  "so  that  it  will  always  be  offered 
at  the  same  price  of  any  other  bakery  products  of  the  same  quality,  weight 
or  size."  5-States  received  lesral  advice  to  the  effect  that  since  the  l)y-laws 
stated  that  the  sale  to  the  members  was  to  be  on  consignment,  the  obvious  price 
fixing  clauses  were  within  the  General  Electric  exception. 

B.  S-I^tates  Prnprmn. — On  August  10,  lOtU,  Continental  signed  a  contract 
V.  irh  .5-States  which  provided  for  three  basic  programs : 

(a)  Normal  delivery  and  stale  return  service:  Tender  Crust  '^.l~'r,\  Wonder 
'  ■'■•>. 

(&)    No  stale  returns:   Tender  Crust  .$.1(5:   Wonder  .IS.j. 

(c)   Drop  shipment,  uo  rack  service:  Tender  Crust  $.15;  Wonder  .185. 

Paragraph  4  of  the  contract  requires  preferred  space  on  the  member's  bread 
rack  for  "our  regular  Bread,  Cake  and  Sweet  Good  products".  Paragraph  12 
provides  that  in  the  event  of  a  general  price  inci*ease  of  the  controlled  chain 
store  brands,  the  private  label  prices  v.ill  i)e  increased  by  a  like  amount.  Fiirther, 
paragraph  13  allows  that  if  the  price  of  Continental's  advertised  lal'>el  fails, 
the  private  label  shall  l)P  reduced  to  a  price  at  least  one  cent  below  the  reduced 
price  of  the  advertised  brand. 

The  bread  was  distributed  directly  from  (Continental  to  5-States'  members. 
There  was  a  central  billing  procedure  whereby  Continental  would  bill  AG 
for  all  5-States'  members.  AG  vrould  bill  the  members  and  make  payment  to 
Continental  which  allowed  AG  a  2%  discount  for  this  service,  and  any  surplus 


'  Other  sources  support  these  conclusions  : 

(a)  excess  capacity:  "It  would  require  only  261  bakinjr  plants  with  an  averaffc  capacitv 
of  800,000  pounds  per  \A-eek  to  prodiice  all  the  connnercial  bread  whirh  tho  rensr.s  reported 
baked  in  196.3.  In  1965.  a  number  of  plants  had  double  this  capacitv."  19fiS  Bakers  Wepkly. 
.Inly  1.  p.  22.  Yet  a  1964  surrey  of  2S4  bakeries  shov/ed  that  the  avera,<re  plaut  capacity 
utilization  was  80  percent.  Id. 

(b)  excessive  distribution  costs  :  According  to  the  Wall  Street  .Tournal.  by  196S.  sell- 
ing and  delivery  costs  accounted  for  50  percent  of  the  costs  of  a  one-pound  loaf  of 
bread.  The  Wall  Street  Journal,  October  2.  1968. 

(c)  vertical  integration  and  private  label:  "The  threat  is  comins  from  supermarket 
chains  that  bake  their  own  bread,  distribute  it  in  trailer-truck  quantities  and  let  the 
stores  stack  the  shelves  themselves.  For  the  same  wages,  a  food  chain  driver  can  move 
four  tinif^s  as  luuch  bread  as  his  wholesale  counter-part  who  drives  a  smaller  van.  As  a 
result,  private  label  bread  undersells  the  advertised  brands  bv  as  much  as  six  cents  a 
loaf  and  already  accounts  for  about  25  percent  of  all  bread  sold,"  Id. 
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above  the  cost  of  administration  was  distributed  to  the  AG  membership  (not 
5-States).  Although  Continental  justified  this  discount  on  the  grounds  that 
they  received  quiclier  payment  and  less  bookkeeping  was  required  than  under 
the  normal  individual  credit  situation,  the  testimony  made  clear  that  most 
sales  outside  of  the  "Tender  Crust"  program  were  made  on  a  cash,  rather  than 
a  credit  basis.  Thus,  the  central  billing  actually  delayed  the  average  payment' 
time  and  could  not  be  cost  justified  on  that  basis. 

It  is  questionable  as  to  whether  Continental  can  be  charged  with  knowledge  of 
the  by-laws  of  5-States.  John  Brasch,  who  was  Denver  plant  manager  for  Conti- 
nental at  the  time  the  Continental-5-States  contract  was  first  executed,  testified 
(bat  he  did  not  read  the  Ity-laws  until  a  "couple  of  days"  before  trial.  L.  Johnson. 
the  President  of  5-States,  testified,  however,  that  Continental  was  aware  of  the 
liy-laws.  In  fact,  Coutineutars  facilities  were  used  to  recruit  new  members. 
Further,  the  newsletters  which  5-States  distributed  to  its  members  were  physi- 
cally prepared  and  mailed  at  Continental's  plant  by  its  employees.  These  news- 
letters made  frequent  references  to  retail  prices  to  be  charged  and  the  pricing 
requirements  under  the  by-laws. 

C.  Bidlding  Excess  Capacity. — The  underlying  theme  of  Old  Homestead's 
mono]K)lization  ease  was  the  allegation  that  Continental  needed  more  volume 
and  that  in  order  to  obtain  that  volume,  they  engaged  in  the  alleged  illegal  acts. 
Old  Homestead  offered  a  study  prej^ared  by  D.  J.  M.  Gould,  an  Bconomir' 
Consultant.  The  conclusion  of  this  study  was  that  in  order  for  a  Continental  plant 
to  be  profitable,  three  requirements  must  be  met : 

(a)  $16  MM  in  .sales;  (&)  16%  of  the  market;  and,  (c)  18«^  bread  price. 

It  was  argued  that  the  lack  of  the  necessary  volume  and  market  share  by 
Continental's  Denver  plant  was  the  cause  of  its  showing  a  loss  from  1961  to 
1966:  that  the  only  way  Continental  could  acquire  these  factors  was  to  take 
them  away  from  its  competitors,  and  it  did  this  ))y  illegal  practices.  This  was 
the  alleged  purpose  behind  the  construction  of  new  facilities  by  Continental  in 
1962  which  more  than  tripled  their  capacity. 

Dr.  Gould's  study  was  disputed  by  James  Grimley,  Continental's  Comptroller. 
Tie  contended  that  there  is  no  necessary  relationship  between  the  volume  of  a 
particular  plant  and  the  profit  which  it  will  show.  The  reason  why  Continental 
showed  a  loss  in  Denver  from  1961  to  1966  was  due  not  to  pricing  below  cost 
or  the  lack  of  volume.  Rather,  he  claimed  the  method  of  depreciation  can  turn 
a  profit  picture  around.  Although  Continental  hopes  to  get  80  plus  years  out  of 
their  new  Denver  plant,  it  will  be  depreciated  over  441-^  years. 

D.  Pricing  in  Denver  Market. — Continental  contended  that  so  far  as  their 
pricing  policies  were  concerned,  they  were  free  from  any  illegality.  All  prices 
were  either  cost  justified  or  were  offered  in  good  faith  to  meet  competition. 

AG  had  been  offered  a  private  label  program  by  Interstate  Bakeries  (IB) 
prior  to  the  Continental  agreement,  but  IB  was  not  willing  to  have  a  written 
contract  so  AG  turned  it  down.  Continental  was  aware  that  a  private  label 
program  had  been  offered  to  AG,  but  it  did  not  know  what  the  offer  was.  The 
IT.Hc*  offor  ]!y  Continental  hnd  no^llin,c•  to  do  with  any  competitive  move  in  the 
market.  Rather,  the  price  was  arrived  at  through  a  differential  of  the  advertised 
wholesale  price. 

The  difference  in  price  between  advertised  branch  and  private  label  was  justified 
on  the  basis  of  advertising  costs  and  the  difference  in  salesmen's  commissions. 
i.e.,  9%  for  advertised  brand  versus  3%  on  the  private  label.  This  differentia! 
does  not  poual  a  direct  6'%.  hov.^ever.  The  9%  commission  is  not  earned  on  sales 
below  $nOO.  while  the  8%  was  earned  on  any  and  all  sales. 

E.  Continental's  Defenses. — Various  documentation  was  offered  to  prove  the 
meeting  competition  defense.  This  defense  was  disputed  by  the  fact  that  there 
was  usually  a  discount  (in  addition  to  the  central  billing  discount)  on  top  of 
the  price  that  was  met.  In  other  words,  Continental  would  meet  its  competitor's 
price  and  then  go  below  it  by  means  of  a  discount.  The  meeting  competition 
docnmentation,  which  was  offered  by  Continental,  was  not  disputed  by  Old 
Homestead,  however.  Unless  the  documentation  can  be  disputed  it  would  appear 
that  the  meeting  competition  defense  is  valid. 

In  addition  to  the  meeting  competition  and  cost  justification  defenses.  Con- 
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tinental  argued  that  Old  Homestead  lost  its  volume  not  because  of  Continental's 
pricing  practices,  but,  rather,  because  of  Old  Homestead's  poor  marketing  opera- 
tion. It  does  appear  that  a  great  many  of  Old  Homestead's  problems  arose  from 
their  lack  of  advertising,  low  route  averages  and  poor  supervision.  Old  Home- 
stead argued  that  they  just  didn't  have  the  money  to  advertise. 

In  1905,  Old  Homestead  had  W.  E.  Long,  a  bakery  co-op,  perform  a  study  of  the 
Old  Homestead  operations.  Thomas  Williamson  acted  as  consultant  of  this  study. 
He  made  various  recommendations  concerning  consolidation  of  routes,  man- 
agement changes,  etc.,  which  were  implemented.  He  advised  that  there  be  no  in- 
crease in  advertising  because  "the  cash  picture  was  tight."  He  explained,  on 
cross-examination,  that  while  a  business  which  was  losing  volume  should  nor- 
mally advertise  to  correct  that  situation,  it  does  no  good  to  advertise  when  the 
consumer  cannot  find  the  product  on  the  rack  due  to  poor  position. 

F.  Discussion. — Although  there  is  coniiicting  testimony  as  to  whether  Con- 
tinental as  aware  of  the  rice  fixing  and  shelf  allocation  provisions  of  the 
5-8tates-by-laws,  it  would  appear  that  there  is  sufficient  evidence  (e.g.,  the  prep- 
aration of  the  5-States  newsletter  by  Continental)  from  which  an  inference  of 
knowledge  could  be  drawn.  It  should  be  noted,  however,  that  while  price  fixing  and 
shelf  space  allocation  requirements  should  be  stopped,  they  are  not  the  real  prob- 
lems on  a  national  basis.  Thus,  the  fact  that  we  might  prove  this  violation  should 
not  bear  on  the  decision  concerning  what  direction  we  should  take  to  aid  the 
bread  industry  nationally. 

It  seems  dnu!)tful  that  we  could  prove  a  pricing  violation.  First  of  all,  the 
documents  simply  do  not  show  pricing  below  cost.  The  discounts  that  were  of- 
fered by  Continental  were  generally  documented  as  meeting  competition.  There 
are  one  or  two  instances  where  they  met  the  competition  of  a  grocery  retailer 
rather  than  that  of  another  baker,  but,  as  a  general  proposition,  the  meeting 
competition  defense  seems  valid. 

Continental's  Denver  operation  did  lose  money  from  1961  to  1966.  We  could 
predicate  a  predatory  pricing  charge  on  this  combined  with  the  fact  that  Con- 
tinental built  a  new  plant  in  1962  far  in  excess  of  their  needed  capacity.  The 
problem  here  is  that,  as  indicated  by  the  Commission's  Bread  Report,  the  pricing, 
which  we  would  be  attacking  was  forced  upon  Continental  by  the  chains : 

Bread  prices  in  Denver  traditionally  have  been  high.  They  were  low  in  August 
1965,  the  beginning  of  the  price  comparison  period  used  by  the  Federal  Trade 
Commission  in  its  1966  study,  only  because  of  a  price  war.  .  .  .  The  price  war, 
which  began  in  December  1964,  was  reportedly  touched  off  by  a  discount  grocery 
chain  which  entered  the  Denver  market.  This  new  chain  was  described  as  having 
upset  the  existing  price  structure  by  offering  private  label  bread  at  prices  lower 
than  the  established  private  label  price.  FTC  Economic  Report  on  the  Baking 
Industry  73  (1967). 

It  was  this  period  of  low  prices  which  broke  the  back  of  Old  Homestead. 
When  we  look  to  view  the  cause  of  the  price  war,  we  find  that  not  only  did  the 
chain  stores  initiate  it,  but  that  when  the  major  wholesalers  increased  their 
prices  "[e]xcept  for  Furr's,  the  chains  did  not  match  price  increases  by  Vv^iole- 
sale  bakers.  The  result  was  that  the  spread  between  private  label  and  wholesale 
prices  widened  substantially  during  the  8-month  period  from  i/^  to  2%  cents."  M. 
It  is  in  the  light  of  these  facts  that  the  advisability  of  pursuing  a  pricing  in- 
vestigation against  Continental  must  be  viewed.  Continental  did  not  impose  the 
price  of  private  label  upon  the  Denver  market.  It  was  imposed  basically  by  the 
chains.  When  the  chains  did  force  prices  down.  Old  Homestead  could  not  com- 
pete— Continental  could.  Although  both  were  losing  money.  Continental  was  able 
to  continue  their  advertising,  existing  payroll,  etc.  Old  Homestead  was  forced  to 
cut  back  both  on  their  payroll  and  their  advertising.  These  actions  probably  re- 
duced even  more  their  ability  to  compete  and  contributed  to  their  ultimate 
collapse. 

II.    SYEACUSE 

A.  Market  Structure. — Durkee,  the  complainant  in  this  market  area,  is  located 
in  Cortland,  New  York.  The  market  area  includes  Syracuse,  Cortland,  Utica  and 
north  eastern  New  York  State.  The  bakeries  competing  in  this  area  and  their 
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approximate  (estimated  as  of  1969)  market  share  are: 

Bakeries :                                                                                                                                  Percent 
ITT  Continental 13 

Interstate  Brands 20 

Ward  Foods  ^ 35 

Diirkee . 12 

General  Host 3 

Spaulding 1 

Bouyeau  1 

Captive  bakeries : 

A&P *. 3 

P&C  4 

Acme  5 

Grand  Union 1 

Wegmiu    1 

Other 1 

Total  for  captive  bakeries 13 

Grand  Total 100 

*  Ward  itself  estimates  about  1S%. 

B.  Private  Label. — The  above  estimate  of  market  shares  does  not  tell  the 
whole  story.  The  competitive  battle  in  the  h5yracuse-Utica  market  rages  around 
the  sale  of  private  label  bread.  Of  the  total  white  pan  bread  sold  in  tliis  market, 
about  30%  represents  sales  of  private  label.  About  40%  of  Durkee's  total  dollar 
volume  of  sales  represents  sales  of  such  bread.  Of  Interstate's  sales,  approxi- 
mately 87.7%  represents  advertised  label,  1.3%  secondary  label  and  11.0%  pri- 
vate laliel.  Of  Ward's  sales,  approximately  70%'  represents  sales  of  priuia"ry 
brand,  5%  secondary  brand,  and  25%  private  label.  A  study  of  the  estimated 
market  shares  (by  product)  of  the  bakers  in  the  Syracuse-Utica  market  reveals 
that  the  integrated  chains  have  the  lion's  share  of  the  private  label  business. 
Together,  tlie  integrated  chains  account  for  about  50%  of  the  private  label  sales, 
Durkee  accounts  for  about  25%,  Ward  Foods  accounts  for  about  9%.  and  Inter- 
state and  Continental  account  for  about  6%  each. 

Durkee's  heavy  investment  in  private  label  puts  it  in  direct  competition  with 
the  integrated  grocery  chains  since  its  ijrivate  label  customers  cannot  sell  bread 
at  a  higher  price  than  the  integrated  chains  without  losing  sales.  The  grocer 
can  always  threriten  to  bake  his  own  bread  if  the  private  label  price  is  not 
sufficiently  low.  Durkee  admits  that  among  tlie  reasons  for  its  problems  in  the 
Syracuse-Utica  market  is  diversified  (integrated)  and  voluntary  store  activity. 
In  fact,  Durkee  comT)lained  that  while  wholesale  and  retail  prices  for  adver- 
tised breads  have  risen,  prices  for  private  label  have  not  because  (a)  the  inte- 
grated chains  control  private  label  bread  prices  and  (b)  there  is  extreme  com- 
])etition  for  the  remaining  private  label  customers. 

C.  Labor  Costs. — Interstate  and  Ward  are  located  in  Syracuse,  while  Con- 
tinental has  its  plant  in  Utica,  some  sixty  miles  away.  Durkee  is  located  in 
Cortland,  about  twenty  miles  from  Syracuse.  Our  investigation  disclosed  that 
bilior  costs  in  Syracuse  were  higher  tlian  those  in  Utica.  Durkee  must  pay  the 
higher  Syracuse  rates  to  its  driver-salesmen,  but  pays  a  lower  rate  to  its  em- 
ployees who  are  in  the  bakery.  Interstate  is  less  affected  by  the  higher  labor 
costs  because  it  produces  bread  by  the  continuous  mix  process. 

In  1960.  Interstate.  Ward  and  Durkee  signed  new  labor  contracts  providing 
for  Jiigher  wage  rates. 

D.  Continental's  Practiees. — Continental  entered  this  market  in  1963  and  al- 
legedly began  to  sell  below  cost  and  to  grant  discriminatory  prices  in  an  effort 
to  capture  the  private  label  business  and  thus  build  up  the  volume  of  its  Utica 
plant.  This  is  key  because  a  supplier  of  i)rivate  label  usually  receives  preferen- 
tial treatment  of  his  advertised  bread.  The  price  war  really  did  not  begin  until 
about  1964-66  when  Continental  allegedly  began  offering  a  5%  discount.  Prior 
to  this  there  were  no  discounts.  During  3967-68  Continental  allegedly  began  an 
S%  discount.  Ajiparently  Ward  decided  to  retaliate,  because  Durkee  said  that 
it  was  caught  between  the  two  in  a  price  war. 

Despite  Continental's  alleged  i)ractice^;.  there  has  been  no  substantial  change 


ill  market  shares  during  the  last  ten  years  because  the  conii)eting;  bakers  have 
met  ContiueutaUs  prices.  However,  not  having  Continental's  financial  resources, 
Durkee  fears  that  it  cannot  stay  in  a  price  war  as  long  as  Continental  can. 

E.  Competitive  Implications  of  Market  Situation. — Until  March,  19G9,  General 
Host  (Bond)  was  a  competitive  factor  in  this  market.  At  tliat  time,  we  under- 
stand that  the  management  of  General  Host  decided  to  get  out  of  the  bread 
business  altogether.  Durkee  inherited  Bond's  customers  in  the  Syracuse  area 
Iiuping  that  the  increased  volume  of  business  would  help  its  precarious  position. 
In  our  discussions  with  Ward  Food,  however,  they  indicated  that  these  routes 
were  unprofitable  and  not  desirable  business  for  Ward  Foods. 

Interstate's  profits  have  hardly  been  affected  by  what  is  going  on  in  this 
market  as  illustrated  by  its  profit  and  loss  statement : 

1968  (44  weeks)  $68,775;  1969  $185,872;  1970  $191,491;  and  1971  (24  weeks) 
$84,291. 

Ward's  profit  and  loss  statements  show  that  the  company's  profits  increased 
during  1967-68,  but  during  1969,  they  dropped  to  a  little  less  than  one-half  their 
196S  level.  Profits  for  1970  were  only  slightly  better.  However,  Ward  attributes 
the  profit  decline  to  rising  labor  costs  reflected  in  its  1969  labor  contract,  not  to 
Continental's  predatiou. 

Reputedly,  Continental's  plant  in  Utica  has  never  experienced  a  profit  since 
it  Vi-as  ac'inired  in  1963.  A  visual  inspection  revealed  that  of  the  top  four  in  this 
market.  Continental's  plant  was  the  oldest  and  appeared  to  be  the  most  ineffecient 
in  that  it  is  a  multi-level  plant  whereas  the  others  ai-e  single  level.  This  may 
offset  any  advantage  accruing  from  the  lower  labor  costs  in  the  Utica  area. 

The  last  year  in  which  Durkee  realized  a  profit  from  its  operations  was  in 
1968.  This  has  forced  Durkee  to  curtail  advertising,  which  in  turn  has  hurt  its 
advertised  label,  pushing  Durkee  further  into  the  private  label  business." 

Durkee  Ci)mplains  that  it  lost  the  following  accounts  to  Continental :  ARA 
institutional  business,  a  private  label  account  with  Chicago  Markets  in  Utica,  and 
Ancorp  National  Services  which  services  restaurants  on  the  New  York  Thurway 
Jiear  Syracuse. 

When  Bond  (General  Host)  went  out  of  the  bread  business,  it  gave  Durkee 
its  ARA  institutional  accounts  in  the  area.  Within  a  few  weeks,  these  accounts 
were  turned  over  to  Continental.  Our  investigation  showed  that  the  buyer  for 
ARA  gave  these  accounts  to  Continental  because  (a)  Continental  was  already 
servicing  other  ARA  accounts  in  the  area  and  had  been  doing  a  good  job,  and  (b) 
he  believed  that  Durkee's  products  were  inferior. 

When  we  asked  Chicago  IMarkets  why  they  went  with  Continental,  they 
replied  that  after  their  supplier.  Bond,  went  out  of  business,  they  had  asked  all 
the  bakers  to  submit  bids.  All  of  the  bids  quoted  identical  prices.  Since  Utica 
was  experiencing  a  severe  economic  recession,  the  buyer  for  Chicago  Markets 
felt  that  it  was  good  policy  to  give  the  busiiness  to  a  Utica  employer  instead 
of  one  in  Cortland  some  sixty  miles  away.  A  perusual  of  the  bids  submitted  to 
Chicago  Markets  confirmed  that  the  Inds  were  identical. 

There  appears  to  have  been  some  skulduggery  involved  in  the  loss  of  the 
Ancorp  account.  Bond  served  the  account  until  it  went  out  of  business.  Shortly 
thereafter.  Continental  sent  a  letter  to  Union  News  in  which  it  offered  to  serve 
the  thruway  accounts  at  Durkee's  price.  However,  we  have  an  affidavit  from 
tlie  assistant  vice-president  of  Ancorp  National  Services  that  to  his  knowledge 
Durkee  had  never  done  business  with  his  company. 

Durkee  admits,  however,  that  its  pro)>lems  do  not  result  from  losing  accounts, 
but  rather  from  a  squeeze  on  profits. 

F.  Suiiimanj. — A  large  part  of  the  marl^et  dislocation  suffered  by  Durkee  ap- 
pears to  result  from  the  structural  problejns  identified  above.  First,  Durkee  has  a 
heavy  investment  in  the  volatile  private  labeled  market  where,  by  Durkee's  own 
admission,  the  integrated  chains  control  wholesale  and  retail  prices.  In  contrast, 
none  of  Durkee's  non-integrated  competitors  depends  as  much  on  private  label. 
Second,  labor  costs  are  rising  and  have  had  a  demonstrable  effect  on  at  least  two 
independent  bakers.  Durkee  and  Ward. 

Finally,  fifteen  independent  bakers  have  left  the  market  in  this  area  since 
1960.  Six  of  these  left  before  Continental  acquired  its  plant  in  Utica.  Of  the  rest, 
^•e  were  not  able  to  ascertain  whether  their  demise  can  be  attributed  to  Con- 
tinental's practices. 


2  Advertising   Expenditures:    1967    $16,200;    1968    $38,000;    1969    $17,700;    and    1970 
$15,400. 
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III.  MINNEAPOLIS 

A.  Parties. — Early  in  1968,  three  independent  bakers  in  the  Minneapolis-St. 
Paul  area,  brought  suit  against  Continental  Baking  Company.  They  were  Zins- 
master  Baking  Co.,  Tender  Krust  and  Pan-0-Gold  Baking  Co.  (FOG).  POG  has 
since  filed  for  bankruptcy  under  Chapter  11.  The  cases  were  recently  settled. 

B.  Market  Structure.— The  primary  product  involved  in  these  complaints  is 
the  IY2  lb.  loaf  of  white  pan  bread  whether  sold  under  primary,  secondary  or 
private  label.  To  a  lesser  extent,  these  cases  also  involved  sales  of  primary, 
secondary  and  private  label  cake  donuts.  For  purposes  of  this  memorandum, 
however,  we  have  concentrated  on  the  white  pan  bread  market  since  market 
structure,  method  of  delivery  and  competitive  implications  are  similar  for  both 
products. 

As  in  other  markets,  there  are  four  methods  of  distributing  white  pan  bread : 
(a)  route  delivery  with  rack  service  and  stale  return;  (b)  route  delivery  with 
rack  service  and  no  stale  return;  (c)  drop  shipments  at  the  buyer's  store;  and 
(d)  dock  pick-up  in  which  the  buyer  picks  up  the  bread  from  the  baker's  dock. 
The  most  prevalent  method  is  route  delivery  with  rack  service  and  stale  return. 

The  geographic  market  encompass  the  Minneapolis-St.  Paul  metropolitan  area 
and  adjacent  vicinity  to  a  distance  of  approximately  40  miles  in  all  directions 
from  the  metropolitan  area,  including  portions  of  w^estern  Wisconsin  and  in- 
cluding some  over-lap  with  the  St.  Cloud,  Minnesota  market,  about  75  miles 
northwest  of  the  metropolitan  area  (hereinafter  "MSPMA").  This  market  does 
not  appear  to  be  a  natural  geographic  or  trade  area,  but  plaintiffs  argued  for  the 
acceptance  of  this  market  in  the  lawsuits. 

The  following  wholesale  bakers  and  grocery  stores  (not  including  retail  bak- 
eries) have  produced  white  bread  sold  in  the  trade  area  during  the  period  from 
1960  to  1968.  Their  approximate  market  share  of  the  trade  area  as  of  1967  is 

noted  in  parenthesis  : ' 

Percent 

Red  Owl  ^ 15 

National  Tea  ^ NA 

Tender  Crust/Creamy  Crust 5 

Zinsmaster 30 

POG 4 

American  Bakeries 4 

Emrich's  Baking 15 

Continental   16 

Eddy's  Bakeries  (out  of  Business  in  1966) 

Super   Valu ' NA 

Holiday ' NA 

Ruff  Bros' NA 

1  Integrated  chains  or  large  discount  stores 

The  remaining  market  (11%)  is  probably  accounted  for  by  bread  baked  and 
sold  by  National  Tea,  Super  Valu,  Holiday  and  Ruff  Bros.  Holiday  and  Ruff 
Bros,  are  discount  stores.  Thius,  integrated  chains  and  discount  stores  may 
account  for  as  much  as  25%  of  the  market  sales  in  the  above  trade  area. 

We  cannot  determine  whether  institutional  and  restaurant  sales  are  included 
in  these  estimates.  However,  since  they  appear  to  be  based  on  the  total  trade 
area  sales,  they  could  include  sales  to  institutions  and  restaurants. 

C.  Private  Label  and  Advertising.— Two  of  the  plaintiffs.  Tender  Krust/ 
Creamy  Crust^  and  POG  depend  heavily  on  private  label.  Zinsmaster  markets 
primary  and  secondary  label  bread  under  the  "INIaster"  brand.  However,  its  ad- 
vertising expenses  decreased  from  a  high  of  about  $100,000  in  1960  to  a  low  of 
$18,000  in  1968.  In  1966,  the  year  when  Continental  allegedly  began  its  price  cuts, 
Zinsmaster  spent  $41,000  on  advertising.  During  1967  when  most  of  Continental's 
price  cuts  allegedly  occured,  its  advertising  expenses  dropped  to  $19,000. 

During  the  period  from  1960  to  1969,  POG's  sales  of  private  label  bread 
accounted  for  40%  to  50%  of  its  sales  of  I14  lb.  white  bread  in  the  MSPMA, 
except  for  1965,  when  private  label  accounted  for  about  30%  of  such  sales.  In 
POG's  St.  Cloud  plant,  private  label  has  accounted  for  about  12%  of  its  total  sales. 


3  These  are  the  roughest  of  estimates. 

*  Retail  bread  prices,  U.S.  Dep't  of  Labor,  Bureau  of  Labor  Statistics.  Continental  data 
compiled  by  plaintiffs  in  Old  Homestead  Bread  Co.  v.  Continental  Baking  Co. 
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I'OG's  advertising  of  advertised  bread  had  decreased  considerably  during  the 
period  from  1960  to  1968. 

As  for  Tender  Krust/Creamy  Crust,  a  study  of  Creamy  Crust's  sales  (all  of 
which  are  in  MSPMA)  for  the  period  from  1965  to  1968  shows  that  private  label 
has  accounted  for  38%  to  45%  of  gross  sales  of  bakery  products.  They  do  not 
advertise  their  advertised  brand  ("Bunny")  in  the  MSI'MA. 

An  analysis  of  Continental's  Minneapolis  plant  reveals  that  24%  of  the  dollar 
volume  of  bread  sales  represents  sales  of  primary  brand ;  42%  represents  sales 
of  secondary  brand  ;  and  35%  represents  sales  of  private  label  bread.  Continental's 
largest  private  label  accounts  in  this  market  are  Kroger,  Penny's  and  Apple- 
baums.  Its  advertising  budget  for  advertised  brand  was  not  reduced  during  the 
complaint  period. 

In  the  MSPMA,  the  advertised  brands  with  the  strongest  consumer  preferences, 
according  to  a  newspaper  survey,  were  American's,  (not  a  plaintiff)  Zinsmaster's 
and  Continental's.  Zinsmaster.  one  of  the  plaintiffs  in  the  Minneapolis  case, 
markets  no  private  label.  Of  the  three  plaintiffs,  it  is  by  far  the  most  viable. 

D.  Rising  Lahor  Costs. — Finally,  the  bakers  in  the  MSPMA  have  exijerienced 
rising  labor  costs.  Using  19(>5  as  a  base  year,  wage  increase  have  occurred  as 
follows : 

Production  Wages : 

Sales  wages 

1965  100  100 

1966  105.2   KM.  1 

1967  110.2  110.1 

1968  114.  8   115.  1 

1969  124.9 128.3 

E.  ContinentaVs  Practices. — The  complaints  against  Continental  allege  the 
following : 

1.  Sales  of  ly-i  lb.  white  bread  at  or  below  the  cost  of  manufacturing  and 
delivery  in  MSPMA. 

2.  Subsidizing  these  sales  by  charging  higher  prices  for  bread  of  identical 
quality  to  purchasers  outside  the  MSPMA.  For  the  most  part,  the  higher  prices 
were  allegedly  charged  by  Continental's  plants  in  Sioux  City,  Iowa  and  Rochester, 
Minn.,  especially  the  latter. 

3.  Selling  private  label  at  prices  substantially  lower  than  those  charged  for 
primary  brand,  even  though  they  are  identical  in  (piality. 

4.  Discriminatory  prices  to  high  volume  customers  such  as  grocery  chains 
(specifically,  Kroger,  Applebaum's  and  Penny's). 

5.  In  connection  with  these  ciistomers,  offering  to  sell  them  private  label 
bakery  products  at  discriminatory  low  prices  as  long  as  the  customer  agrees  to 
give  Continental  an  "inordinantly  large  amount  of  shelf  space"  for  Continental 
bakery  products. 

6.  During  the  course  of  discovery,  attorneys  for  plaintiffs  discovered  that 
Continental  had  a  fulll  time  merchandiser  attached  to  Penny's  and  National  T. 
Most  of  his  time  was  spent  at  Penny's  since  it  was  a  larger  account.  The  salary 
of  the  merchandiser  was  not  allocated  to  the  cost  of  bread  sold  to  these 
customers. 

7.  Reciprocal  arrangements  between  the  ITT  Sheraton  Hotel  in  Minneapolis 
and  Continental. 

In  sum,  plaintiffs  alleged  (a)  geographic  price  discrimination  based  on  the 
different  prices  charged  by  Continental's  plants  in  Minneapolis  and  Rochester, 
and  (b)  discriminatory  discounts  to  favored  customers.  A  brief  background 
for  these  allegations  follows. 

Late  in  1966.  sales  of  Wonder  Bread  were  down  in  the  MSPMA  while  sales  of 
private  label  of  all  bakers  were  up.  Apparently,  this  was  due  to  an  increasing 
price  differential  between  the  two.  Continental  apparently  decided  to  increase 
volume  by  lowering  prices  for  Wonder  Bread  vis-a-vis  private  label  in  the  hope 
that  this  "would  persuade  consumers  to  switch  to  Wonder.  Continental  cut  prices 
on  Wonder,  another  advertised  bread  it  had  introduced  in  1967,  and  its  private 
label  bread.  Specifically.  Continental's  plant  manager  wanted  to  increase  volume 
by  reducing  prices,  decrease  the  price  spread  between  Wonder,  the  second  adver- 
tised bread  and  private  label  breads,  then  increase  prices  at  a  later  date,  but 
sti'l  keep  the  price  spread  between  Wonder  and  private  label  as  small  as  po.ssible. 

Depositions  of  Continental's  Minneapolis  plant  manager  indicate  that  he  was 

34-501  O— 75 18 
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unaware  whether  his  reduced  prices  in  1967  were  below  the  plant's  costs.  Al- 
though Continental's  policy  requires  plant  managers  to  make  test  cost  runs  prior 
to  price  or  ingredient  changes  in  order  to  determine  how  the  change  affects  costs, 
these  documents  were  never  made  available  to  the  manager  for  reasons  that 
remain  murliy.  In  any  event,  he  admitted  in  the  depositions  that  in  1967,  his  price 
reductions  may  have  dropped  his  prices  below  cost  and  he  realized  this  at  the 
time.  He  also  admitted  that  he  never  considered  what  effect  his  price  reductions 
might  have  on  the  Rochester  market  where  Continental  did  not  reduce  its  prices. 
Continental's  plant  in  Minneapolis  did  lose  money  in  1967. 

After  the  civil  suits  were  initiated  in  1968.  Continental's  prices  in  the  MSPMA 
went  up  and  since  then.  Continental  has  not  engaged  in  the  practices  alleged  in 
the  complaints. 

Early  in  1966,  POG  entered  the  MSPMA  by  acquiring  Regan  Bakeries.  The 
troubles  with  Continental  began  later  in  the  year  and  wor.sened  during  1967. 
Clearly,  there  is  a  connection  between  these  two  events.  It  has  been  suggested  that 
POG  entered  the  market  and  began  to  wheel  and  deal  with  below  cost  offers  in 
order  to  increa.se  its  market  share.  Continental,  seeing  its  market  ix)sition 
threatened,  began  meeting  POG's  competition,  or  over-reacted  and  began  beating 
it,  thereby  attracting  more  cu.stoniers  and  causing  the  market  dislocation  suf- 
fered by  the  others  in  the  market.  XTndoubtedly,  Continental  would  have  used 
POG's  actions  in  the  market  as  part  of  its  "meeting  competition"  defense. 

From  Continental's  answer  to  the  conqjlaints  and  interrogatories,  and  from 
the  depositions  of  Continental's  oflBcials.  we  believe  that  it  would  have  argued 
that  (a)  it  was  meeting  competition,  especially  that  of  POG  (fully  documented 
with  statements,  signed  by  grocers)  ;  (b)  its  prices  were  cost  justified;  (c)  poor 
management  on  the  part  of  the  plaintiffs;  and  (d)  plaintiffs'  failure  to  adverti.se. 
Additionally,  Continental's  documents  suggest  that  it  might  have  tried  to  blame 
low  prices  for  private  label  bread  on  the  integrated  chains. 

F.  Competitive  Injury. — For  each  independent  baker  in  the  MSPMA  we  have 
set  forth  below  their  profit  and  loss  statements  for  each  year  during  the  com- 
plaint period. 

Continental  (net  profits  of  Minneapolis  plant)  :  1965  $254,400;  1906  $125,501; 
1967  ($119,837)  ;  1968  $33,958,  and  1969  $575,560. 

Tender  Krust/Creamy  Crust  (operating  earnings).  Tender  Krust  (Operations 
outside  MSPMA)  :  1965  $15,979;  1966  $25,971;  1967  $3,120;  1968  $37,886;  and 
1969  $52  578 

Creamy  Crust  (All  sales  within  MSPMA)  :  1965  ($8,246)  ;  1966  ($7,515)  ;  1967 
($13,748)  ;  1968  ($70,391)  ;  and  1969  ($11,767). 

Note  that  Creamy  Crust  has  never  shown  a  profit  as  far  as  we  can  determine. 
At  one  time.  Tender  Krust  had  commissioned  a  study  to  determine  whether  it 
should  drop  its  Creamv  Crust  operations. 

Zinsmaster.  Minneapolis  Plant :  1964,  $30,439 ;  1965,  $164,514 ;  1966,  $143,571 ; 
1967,  $65,064  ;  and  1968,  $142,997. 

St.  Paul  Plant:  1964  ($33,070);  1965  ($151,901);  1966  ($122,870);  1967 
($143,866)  ;  and  1968  ($167,952). 

Zinsmaster  admits  that  it  has  always  lost  money  on  its  sales  of  li/^  lb.  white 
bread  in  the  MPSMA.  However,  Zinsmaster  blames  these  losses  on  its  account- 
ing system  which  allocates  costs  by  unit  produced  instead  of  value.  Bread,  being 
a  product  witli  high  volume  and  relatively  low  value,  bears  a  greater  share  of 
overhead  than  it  would  under  a  system  which  took  into  account  the  value  of  the 
various  units.  No  doubt  this  accounting  .sy.stem  also  unfavorably  affects  Zins- 
master's  overall  profit  and  loss  as  set  forth  above. 

Pan-O-Gold  (Minneapolis  plant)  :  8/31/65  ($4,797)  ;  8/31/66  ($142,113)  ; 
8/31/67   ($369,886)  ;  8/31/68   ($289,487)  ;  and  8/31/69   ($243,348). 

G.  Discussion. —  What  conclusions  can  be  drawn  from  the  Minneapolis  and 
Syracu.se  markets? 

There  is  no  doubt  that  the  integrated  chains  have  had  their  impact  on  bakers 
in  both  markets,  esjwcially  on  those  who  depend  heavily  on  private  label  and 
who  do  not  have  a  strong  advertised  bread.  In  the  MSPMA.  the  .survey  of  con- 
sumer brand  preference  rates  the  advertised  brands  of  Zinsmaster.  American 
(not  a  plaintiff  in  Minneapolis)  and  Continental  very  high.  POG  had  a  low  con- 
sumer preference  and  Tender  Krust  does  not  advertise  its  primary  label  in  the 
market.  Its  subsidiary.  Creamy  Crust,  advertises  nothing. 

One  of  POG's  an.swers  to  interrogatories  admits  that  it  and  others  in  the 
Minneapolis  market  have  lo.st  cu.stomers  to  the  integrated  chains.  Durkee 
(Syracuse)  admits  that  it  cannot  raise  prices  of  private  label  bread  because  of 
the  integrated  chains. 
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Despite  these  competitive  problems  with  the  integrated  grocery  chains,  all 
of  the  local  bakers  discussed  above  continued  to  produce  a  large  amount  of 
private  label  bread  and  either  decreased  advertising  exi>enditures  for,  or  have 
never  advertised  their  advertised  bread.  Thus,  more  and  more  they  are  com- 
jieting  with  the  integrated  grocery  chains  with  the  latter's  lower  delivery  costs. 
On  the  other  band,  it  appears  to  he  Continental's  imlicy  not  to  decrease  ad- 
vertising expenditures  for  its  Wonder  bread.  Because  of  its  size  and  financial 
resources,  it  can  afford  to  do  tills.  This  is  probably  a  major  source  of  Con- 
tinental's market  power  vis-a-vis  the  local  indei)endents. 

In  the  Minneapolis  market,  Zinsmaster  markets  only  primary  and  secondary 
brand  bread,  yet  its  advertising  expenditures  dropi>ed  enormously  from  1960 
to  1968.  with  60%  of  the  drop  occuring  before  the  complaint  period.  Our  ex- 
perience with  the  baking  industry  reveals  that  when  times  get  rough,  inde- 
pendent bakers  cut  back  on  their  advertising.  This  suggests  that  shelf  space  in 
the  MSPMA  may  have  begun  to  shrink  long  before  the  troubles  with  Continen- 
tal began.  The  root  of  this  problem,  (.shrinking  shelf  space)  is,  we  believe,  con- 
nected with  the  integrated  grocery  chains,  and  the  inability  of  the  independent 
baker  to  produce  and  deliver  bread  as  cheaply  as  these  chains. 

In  short,  the  primary  cause  of  the  problems  in  Minneapolis  and  Syracuse  ap- 
pears to  be  the  integrated  grocery  chains,  increasing  consumer  acceptance  of 
private  label,  and  rising  labor  costs.  The  intervening  cause  may  be  Continental 
which  must  struggle  for  shelf  space  along  with  the  other  independents. 


rv.  continental's  allbxjed  predatory  intent 

The  argument  that  Continental  has  used  predation  to  drive  out  smaller  com- 
petitors and  then,  having  attained  its  objective,  to  raise  prices,  is  completely 
without  foundation.  For  example,  compare  the  average  retail  bread  prices  (per 
pound)  for  1967  witli  Continental's  market  share  and  plant  profits  in  the  fol- 
lowing cities :  ^ 

Continental's 

1967  average  Before  tax        share  of  bread 

retail  price  profit  sales 

Qlly  {per  pound)       (in  niiUiotis)  (percent) 

San  Francisco 26.6  $0,101  8 

Chicago 21.0  .334  10 

Boston 22.6  .848  43 

Los  Angeles 26.5  1.121  19 

DC'   20.7  .636  65 

Detroit 18.6  .840  21 

U.S.  Average 22.2 

There  is  no  correlation  between  Continental's  market  share  and  profits,  and 
the  retail  price  of  bread.  If  Continental  had,  in  fact,  succeeded  in  driving  out 
competition  in  D.C.,  Boston  and  Detroit,  why  were  bread  prices  in  these  cities 
so  low? 

v.    BRIEF    STATISTICAL   ANALYSES 

Baking  industry  census  figures  for  total  industry  shipments  show  no  significant 
increase  in  concentration  from  195S  to  1967  : 

Bread,  cake,  and  related  products  (SIC  2051 ) 

(In  percent) 

1967  1963  1958 

4  largest  companies 25  22  21 

8  largest  companies 36  34  33 

Bread  and  bread-type  rolls   (SIC  20511) 

(In  percent)  „^„ 

1967  1963  1958 

4  largest  companies 28  24  -5 

8  largest  companies 38  36  37 

^Retail  bread  prices,  U.S.  Department  of  L/abor,  Bureau  of  Labor  Statistics.  Continental 
data  prepared  bv  plaintiffs  in  Old  Homestead  Go.  v.  Continental  Baking  Go. 

•In  contrast  "in  Baltimore  where  three  independent  bakers  share  the  market,  the  aver- 
age retail  price  in  1967  was  25.7.  However,  this  may  have  been  the  result  of  a  price-tixlng 
agreement  for  which  the  three  bakers  were  sued. 
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The  "Bread  and  Bread-type  Roll"  classification  includes  the  white  pan  bread 
which  is  the  focal  point  of  competition  in  each  of  the  markets  discussed  above, 
yet  the  4-firni  concentration  ratio  in  this  classification  has  not  increased  sig- 
nificantly. Thus,  we  cannot  understand  the  application  of  the  phrase  "shared 
monopoly"  to  the  baking  industry. 

Moreover,  most  of  the  bread  sold  by  gnnery  chain  bakeries  is  baked  by  them. 
Over  one-half  of  the  bread  and  bread-type  rolls  marketed  by  the  40  largest 
f<xxl  chains  in  ini63  was  manufactured  in  their  own  bakeries.'  Based  on  value  of 
shiimients,  grooei-y  chain  bakeries  have  accounted  for  about  10%  of  ti>tal  U.S. 
production  of  bread  and  bread4yi>e  rolls  in  11)63  and  liXiT.**  However  this  i>er- 
centage  is  understated  somewhat  because,  in  computing  the  value  of  shipments 
in  the  baking  industry,  the  Bureau  of  the  Cen.sus  allows  bakers  to  reix>rt  de- 
livered prices  and,  l)ecause  of  their  higher  distribution  cost.s,  the  value  of  bread 
and  bread-'type  roll  shipments  accounted  for  by  tlie  indei)endent  bakers  will 
therefore  be  inflated. 

VI.    CONCLUSION 

Based  on  the  above  analysis,  we  do  not  believe  that  a  predatory  pricing  suit 
against  Continental  is  desirable.  Our  analysis  of  each  market  clearly  reveals  that 
the  market  structure  problems  identified  earlier  are  the  primary  sources  of  the 
independent  baker's  dislocation.  In  Denver,  the  integrated  chains  were  the  price 
leaders ;  in  Minneapolis,  it  can  be  argued  that  one  of  the  plaintiffs.  Pan-0-Gold, 
initiated  a  price  war  it  could  not  finish  ;  and  iii  Syracu.se,  Durkee  admits  tliat 
the  integrated  chain  groceries  control  the  prices  of  private  label  bread.  With 
40%  of  its  production  in  private  label,  it  is  caught  in  the  squeeze  between  low 
private  label  prices  and  rising  labor  costs. 

Assuming  for  the  moment  that  we  can  sue  Continental,  what  kind  of  relief 
would  be  appropriate?  Several  possibilities  have  been  suggested.  We  might  pro- 
hibit Continental  from  selling  both  advertised  bread  and  private  label  to  the 
same  account ;  we  might  require  ContiTiental  to  close  down  any  bakery  which 
does  not  show  a  profit  at  all  times ;  or,  finally,  we  might  simply  prohibit  Conti- 
nental from  engaging  in  discriminatory  practices  in  general. 

All  of  these  possil>ilities  may,  however,  create  more  problems  than  they  solve. 
For  ins-tauce,  prohibiting  the  sale  of  both  advertised  and  private  lal>el  bread  to 
the  same  account  would  prevent  undesirable  tie-ins,  but  as  a  general  legal  prece- 
dent, would  make  it  more  difficult  for  the  independents  since  they  too  depend  on 
this  type  of  marketing  to  obtain  accounts.  Traditionally,  the  baker  supplying 
private  label  gets  preferred  space  for  his  advertised  bread.  From  the  grocer's 
viewpoint,  dealing  with  the  additional  supplier  of  private  label  may  l>e  too  cum- 
bersome and  he  then  may  decide  that  baking  his  own  bread  is  more  convenient 
and  cheaper.  Re(pTiring  each  Continental  plant  to  show  profit  at  all  times  is  un- 
realistic. ^Mien  volume  falls,  costs  iter  unit  rise  and  profits  per  unit  fall.  Volume 
can  fall  for  a  numl)er  of  reasons,  none  of  them  necessarily  having  anything  to 
to  with  predation. 

An  order  prohibiting  Continental  from  engaging  in  pretlatory  or  discriminatory 
practices  would  be  useless.  Xo  remedy  directed  towards  such  practices  only  would 
treat  the  structural  problems  facing  the  independent  bakers :  increasing  con- 
sumer acceptance  of  i)rivate  label,  vertical  integration  by  the  grocery  chains, 
and  abnormally  high  distribution  costs.  Tliese  bakers  would  still  be  caught  be- 
tween tlie  pressure  for  lower  prices  for  private  label  from  the  grocery  chains 
and  rising  distribution  costs.  Eventually,  another  national,  regional  or  strong 
local  independent  baker  would  be  forced  to  take  Continental's  place  as  the  bogey- 
man of  the  industry. 

As  indicated  above,  one  .source  of  Continental's  market  power  arises  from  its 
advertising  program  for  Wonder  Bread.  This  advertising  creates  consumer  de- 
mand for  Wonder  that  even  the  integrated  grocery  chains  cannot  Ignore.  How- 
ever, a  pending  ca.se  against  Continental  already  involves  the  issue  of  Conti- 
nental's market  power  through  "product  differentiation"  as  api>lied  to  Wonder 
Bread  (Dkt.  8860).  Any  .similar  efforts  on  our  part  would  be  duplicative. 

Finally,  Harold  Greenwald,  Attorney  for  the  Independent  Bakers  Association 


'Bakers  Weeklv,  Julv  1  (1968).  from  Technical  Study  No.  5.  National  Commission  on 
Food  Marketing  "(June"  1966).  This  study  cites  an  F.T.C.  survey  taken  in  1965  as  its 
source. 

8  1963  and  1967  Census  of  Manufactures. 


265 

("IBA")  has  bombarded  both  the  staff  and  the  Commission  with  many  letters 
and  memoranda  describing  the  economic  plights  of  individual  members  at  the 
hands  of  industry  giants. 

We  have  never  been  convinced  by  Mr.  Greenwald's  self-serving  assertions  con- 
cerning the  bread  industry.  He  takes  the  simplistic  approach  that  all  the  industry 
evils  can  be  attributed  to  the  predatory  practices  of  the  large  bakers,  despite 
ample  evidence,  from  our  own  investigations,  reports  and  commentators,  that  the 
structure  of  the  baking  industry  contributes  greatly  to  the  problems  of  the  inde- 
pendent baker.  Apparently,  Mr.  Greenwald  refuses  to  believe  that  the  industry 
structure  has  any  effect  on  his  clients. 

While  we  are  sympathetic  with  Mr.  Greenwald's  desire  to  avoid  the  loss  of  his 
baker-clients  who  might  go  out  of  business,  we  believe  that  the  Commission  de- 
serves the  counsel  of  a  more  disinterested  party. 

Accordingly,  we  recommend  that  this  file  be  closed. 


To :  Commission. 
From  :  Bureau  of  Competition. 

Subject :  ITT  Continental  Baking  Company,  File  No.  711  0103 ;  Request  for  Ap- 
proval of  Resolution  Authorizing  Investigation. 
At  issue  here  is  the  warrant  for  investigation  of  Continental  Baking  Company 
(ITT  Continental)  allegedly  engaged  in  anticompetitive  distributional  practices 
which  jeopardize  the  continued  viability  of  smaller  and  regional  wholesale  bakers. 
It  is  the  Bureau's  recommendation  that  the  attached  resolution  be  approved  and 
that  enforcement  action  be  authorized.  Attorneys  assigned  this  matter  are  divided 
as  to  the  merit  of  further  investigation.  Their  views  are  reflected  in  memoranda 
attached. 

On  the  basis  of  information  already  in  the  files,  we  are  satisfied  that  with 
adequate  field  investigation  sufficient  evidence  of  anticompetitive  and  predatory 
conduct  by  ITT  Continental  can  be  developed  to  support  enforcement  action.  The 
Bureau  would  seek  to  establish,  inter  alia,  that  ITT  Continental  is  attempting 
to  monopolize  the  wholesale  baking  industry  and/or  specific  sub-markets  thereof. 
In  the  Bureau's  view  the  warrant  for  enforcement  action  is  neither  diminished 
nor  negated  by  reason  of  a  concomitant  prior  history  of  attrition  of  wholesale 
bakers  due  in  "part  to  technological,  marketing  and  economic  factors,  in  adjunct 
to  the  competitively  destructive  conduct  currently  alleged. 

As  the  Commission  is  aware,  the  problems  of  this  industry  are  many  and  com- 
plex. We  do  not  believe  it  is  necessary  for  purix>ses  of  this  memorandum,  to  re- 
submit or  extensively  review  economic  data  l)earing  upon  the  history  and  growth 
of  Continental  ^  or  with  respect  to  the  baking  industry's  overall  structure  and 
performance.  We  believe  the  Commission  is  familiar  with  these  data,  together 
with  the  known  predisposition  of  industry  members,  and  particularly  Continental 
Baking  Company,  to  conspiracy  and  merger.  The  Commission  is  similarly  aware 
of  the  long  history  of  complaints  from  regional  and  local  wholesale  bakers  with 
respect  to  alleged" unfair  and  predatory  conduct  by  Continental  and  other  of  the 
'large  national  wholesale  bakers,  principally  in  preempting  sales  to  large  com- 
mercial customers  accounts  and  chain  stores.  It  is  with  respect  to  distributional 
unfair  and  predatory  conduct  that  we  are  here  concerned. 

It  is  well  documented  that,  during  the  past  two  decades,  wholesale  bakeries 
have  sufferetl  business  failure  or  otherwise  been  eliminated  from  the  market  in 
signicant  numbers.''  Even  some  of  the  major  national  bakeries  are  currently  re- 
ported to  be  in  serious  financial  difliculty.  It  seems  to  be  generally  acknowle<lged, 
in  addition,  that  indei>endent  wholes;ile  bakers,  considered  collectively,  are  faced 
with  overcapacity,  increasingly  high  i)er  unit  costs  (based  on  increasing  labor 
and  deliverv  costs)  and  a  substantially  curtailed  market. 

All  of  these  conditions  are  related,  to  a  considerable  degree,  to  the  apix'arance 
in  the  market  and  the  market  consequences  of  chain  grocery-integrated  bakeries, 
wluch  now  reijortedly  supply  some  25%  of  the  total  demand  for  bread  and  bread 
products. 


1 A  report    reviewing  the   current   industry    structure   and   the    growth    of   Continental 
since   1965,    was   forwarded   to   the   Commission    by    the   Bureau    by    memorandum    dated 

April  "^fi    1&72 

2  FTC,"  Economic  Report  on  the  Banking  Industry,  pp.  41-42  (1967). 
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The  immediate  thrust  of  the  comi>etition  represented  by  the  presently  existing 
chain  {^rocery-intej^rated  bakeries  is  indirect,  insofar  as  the  effect  on  wiiolesale 
i)aker.s  is  concerned.  The  cliain  ffi-f>cery-integrated  bakeries  normally  serve  only 
their  resi>ecti\e  chain  grocery  stores.  They  do  not  compete  with  the  indei>endent 
wholesale  bakeries  for  third-party  customer  accounts.  Nor  do  they  compete  for 
the  busine.ss  of  restaurants,  fast  food  chains  or  other  commercial  users,  which 
represent,  roughly,  30%  of  the  total  $5  billion  plus  bread  products  market.  By 
supplying  their  own  stores,  tlie  chain  grocery -integrated  bakeries,  in  effect,  have 
decreased  the  dimensions  of  the  wholesale  market.  This,  in  principal  part,  apiiears 
to  have  occasioned  the  existing  general  overcapacity  in  bread  production  facili- 
ties and  given  rise  to  a  substantial  decrease  in  sales  potential  for  the  independent 
wholesale  bakeries,  with  concomitant  higher  unit  costs. 

The  bakery-integrated  chain  grocers,  in  addition,  have  a  further  and  more 
direct  cost  advantage  over  stores  supplied  by  the  independent  wholesale  bakers 
as  a  result  of  the  substantially  higher  delivery  costs  involved  in  servicing  general 
trade  customers.  (This  involves  a  complex  of  factors,  including  union  pay  sc-ales, 
differences  in  delivery  methods  and  costs  of  servicing.)  Accordingly,  the  gnx'ery 
chains  with  integrated  bakery  facilities  are  positioned  to  substantially  under- 
price  their  retail  comi^etitors  who  are  supplied  by  indei3endent  wholesale  bakers. 
Significantly,  they  almost  never  do  so.  Although  "private  label"  bread  is  normally 
priced  a  few  cents  below  bakery  wholesalers'  brands,  this  same  differential  ob- 
tains whether  the  "private  label"  bread  is  .supplied  by  the  chain  retailer's  own 
integratefl  bakery  or  by  an  independent  whole.sale  baker.  Retail  price  competition, 
to  the  extent  that  it  exists  in  local  markets,  has  traditionally  initiated  with  re- 
tailers supplied  l)y  independent  wholesale  bakeries.  Effective  competition  at  the 
wholesale  level  should  be  preserved,  therefore,  to  every  extent  possible. 

lender  existing  law  we  cannot  prevent  the  retail  grocery  chains  from  vertically 
integrating  into  the  bakery  business  to  serve  their  own  needs  (assiuning  they 
don't  do  .so  by  illegal  acquisition).  Accordingly,  the  wholesale  bakery  situation 
must  be  assessed  upon  the  premise  that  grocery  chain  vertical  integration  is  a 
permanent  dimension  to  the  market.  This  does  not  mean,  however,  that  the 
grocery  chains  threaten  a  takeover  of  the  bakery  industi"y.  We  believe  they  do  not. 
Should  such  an  eventuality  occur,  however,  we  would  recommend  prompt  en- 
forcement action  against  any  major  major  retail  gr(X'ery  chain  undertaking  to 
invade  the  general  bakery  .supply  market. 

We  l>elieve  that  there  exist  several  overriding  factors  militating  against  such 
a  development.  To  operate  efficiently  a  grocery  chain-integrated  bakery  must 
have,  as  we  understand  it.  a  minimum  of  some  70  or  80  outlets  within  a  fifty  mile, 
or  .so,  delivery  radius.  The  major  chains'  networks  of  retail  stores  are  sufficiently 
diffused  as  to  include  numerous  store  locations  both  inconvenient  and  costly 
to  serve  from  a  central  bakery.  Absent  some  sort  of  "exchange  agreements"  or 
other  outside  supply  alternatives,  this  geography  of  location  tends  to  brake  the 
extent  of  grocery  chain  store  self-supply  of  bakery  products.  Additionally,  small 
chains  often  cannot  efficiently  vertically  integrate  into  baking  at  all.  Independent 
grocery  stores  and  convenience  and  speciality  food  stores,  also,  ordinarily  are  I 
not  positioned  to  bake  their  own  bread.  Accordingly,  when  the  supply  needs  of 
the  so-called  commercial  market  (restaurants,  etc.)  are  also  included,  a  sub- 
.stantial  independent  demand  for  bread  products  is  evidenced.  It  is  doubtful 
that  the  chain  grocery-integrated  bakeries  will  affirmatively  seek  either  to  enter 
the  business  of  supplying  their  retail  competitors  or  that  of  providing  supplies 
for  restaurants  or  other  of  the  various  commercial  users  of  bakery  products. 
Accordingly,  a  continued,  viable  and  substantial  market  for  independent  whole- 
sale bakeries  is  indicated,  with  total  sales  in  the  neighborhood  of  $4  billion  a  year. 

The  question  then  is — can  or  will  the  market  retain  any  vestiges  of  effective 
competition,  absent  enforcement  action,  now,  by  the  Federal  Trade  Commission? 

The  size  of  the  wholesale  bread  market,  as  noted,  has  been  reduced  by  the 
substantial  withdrawal  from  that  market  of  many  grocery  chains  now  supplied 
by  their  own  integrated  bakeries.  It  is  to  be  expected  that  in  the  changing  condi- 
tions in  this  industry,  some  continued  attrition  of  wholesale  bakeries  will,  there- 
fore, occur.  The  pruning  process,  however,  should  be  comi>etitively  produced.  It 
should  result  from  such  factors  as  economic  efficiency,  merchandising  ability 
and  product  quality. 

The  reported  practices  of  Continental,  however,  indicate  a  purpose  to  eliminate 
wholesale  competition  at  any  cost.  Smaller  competitors  are  unable  to  survive 
in  what  becomes  essentiallv  a  contest  of  financial  endurance. 
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Reported  forays  by  Continental  include  all  classes  of  major  grocery  accounts, 
but  "private  label"  sales  to  major  grocery  chains  represent  the  most  critical 
problem.  The  securing  of  "private  label"  chain  store  business  not  infrequently 
involves  price  concessions  which  are  at  or  below  delivered  cost.  Such  price  con- 
cessions are  proffered  in  order  to  assure  secondary  sales  to  the  chain  customer 
of  Continental's  own  advertised  brand  of  bread  products.  Shelf  space  for  com- 
peting wholesale  bakers  can  be  thus  substantially  foreclosed.  Price  conces- 
sions so  conditioned  do  not  reflect  any  marketing  economies  or  increased  effi- 
ciency. The  cost  of  buying  customers  with  unreasonably  low  price  concessions 
or  extravagant  discounts,  becomes  a  general  cost — in  effect  the  "table  stakes" 
required  to  stay  in  the  game.  In  these  circumstances,  only  the  deepest  pocket 
wholesalers  can  ultimately  prevail. 

It  would  seem  evident,  that  absent  enforcement  action  to  preserve  competition 
among  wholesale  bakers,  the  wholesale  bread  industry  must  fall  heir,  market 
by  market,  to  the  one  or  two  national  wholesale  bakers  with  the  most  voracious 
sales  methods  and  the  deepest  treasuries.  In  such  eventuality,  it  can  be  expected 
that  present  competitive  conditions  will  worsen.  We  believe  that  preservation  of 
the  competition  provided  by  efficient  local  and  regional  wholesale  bakers,  is 
necessary  to  provide  any  semblance  of  wholesale  competition  in  local  markets. 
Additionally,  absent  such  competition,  the  one  or  two  surviving  national  whole- 
sale bakeries  will  be  enabled  to  charge  those  cutsomers  dependent  upon  the  outside 
supply  of  bread  products,  what  they  will,  and  integrated  grocery-chain  bakeries 
will,  we  anticipate,  be  satisfied  merely  to  price-up  to  the  ensuing  retail  price 
level. 

We  believe  that  reasonably  effective  preventive  measures  are  available.  As- 
suming that  predatory  conduct  and/or  the  attempt  to  monopolize  wholesale  bread 
markets  can  be  proved  against  Continental,  possible  remedies  might  include 
divestiture  of  particular  bakeries,  prohibition  against  sales  to  commercial  ac- 
counts, specific  limitations  upon  the  extent  of  permissible  price  differentials,  or 
etc.  Principally,  however,  we  are  persuaded  that  significant  market  l>enefits  would 
result  in  the  event  "private  label"  sales  were  isolated  from  sales  of  wholesaler's 
brands  of  bakery  products.  Continental,  as  the  files  disclose,  has  entered  into 
agreements  tying  the  purchase  and  shelf  display  of  its  brand  of  bread  products 
to  the  sale  of  "private  label"  bread  at  lower  prices.  This  should  provide  a  reason- 
able predicate  for  a  prohibition  against  the  sale  of  both  "private  label"  and 
company  branded  bread  to  any  one  customer. 

A  proscription  against  selling  more  than  one  brand  of  bread  to  any  customer 
would  have  several  procompetitive  effects,  we  lielieve.  First,  it  would  make  it 
generally  impractical  for  the  "private  label"  supplier  to  enter  into  a  "private 
label"  supply  arrangement  at  a  price  which  is  below  cost,  or  at  marginal  cost.  A 
"private  lal)er'  sales  arrangement,  under  such  a  proscription,  would  need, 
indei>endently  to  be  self-sustaining  and  profitable.  The  most  apparent  occasion 
for  long  term  below-cost  selling  of  "private  label"  bread  would  be  removed. 
Second,  a  restriction  in  product  sales  of  one-brand-only  to  a  customer,  would 
prevent  both  formalized  and  tacit  tie-ins  between  wholesalers'  major  or  secondary 
brands,  and  retailers'  "private"  brands  of  bread  products.  Third,  the  opportunity 
for  bargaining  for  shelf-space  to  support  supplier  branded  bread  would  be 
curtailed.  And.  fourth,  the  bargaining  alternative  open  to  non-integrated  retail 
grocery  cliains  to  integrate  into  bakery  production  for  their  own  .self-supply, 
would  be  guided  by  more  staltle  cost  considerations.  Wholesale  suppliers  would 
be  restricted  to  price  offers  contemplating  no  wholesale  marketing  side  effects. 

Although  we  advance  no  panacea  for  a  diversity  of  marketing  strictures 
within  the  baking  industry,  we  do  believe  that  an  order  against  Continental,  as 
the  foremost  wholesale  baker,  proscribing,  inter  alia,  the  .sale  of  both  company 
brand  and  "private  label"  bread  products  to  the  same  customer  account,  would 
implant  a  significantly  procompetitive  formula  within  the  industry. 

ITT  Continental  is  the  largest  wholesale  baker  in  the  United  States  with 
70  bakeries  in  31  states  and  the  District  of  Columbia.  It  is  at  least  twice  as 
large  as  any  other  wholesale  baker.  Continental  has  accomplished  a  steady 
increase  in  sales,  particularly  since  1965.  It  has  increased  its  sale  of  bread 
products  at  the  rate  of  more  than  S^^r  per  year  for  each  of  the  years  1968, 
1969  and  1970.  This  growth  has  been  primarily  in  sales  taken  from  its  wholesale 
competitors. 

While  the  attached  proposed  resolution  names  Camphell-Taggart  as  well  as 
Continental    (primarily  to  accommodate  allegations  relative  to  the  California 
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market)  and  "other"  wholesale  bakers,  we  intend  to  concentrate  on  Continental. 
We  propose  simultaneous  investigation  by  three  regional  offices  (Los  Angeles, 
Kansas  City  and  New  York)  with  direction  and  coordination  provided  centrally 
by  the  Bureau.  We  recommend  a  combined  force  of  four  attorneys  from  these 
regional  offices.  We  estimate  that  the  investigation  will  require  a  total  of 
approximately  two  to  three  man  years,  inclusive  of  Bureau  personnel.  We 
would  expect  to  complete  it  within  six  months. 

It  is  accordingly   recommended   that   the  Commission  approve  the  attached 
resolution  and  authorize  the  proposed  investigation. 


To:  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
From  :  Bartley  T.  Garvey,  Office  of  Evaluation,  Bureau  of  Competition. 
Subject:   ITT  Continental   Baking  Company,   File  No.   711     0103;   Request  for 
Approval  of  Resolution  Authorizing  Investigation. 
At  issue  here  is  the  warrant  for  investigation  of  Continental  Baking  Company 
(ITT  Continental)  allegedly  engaged  in  anticompetitive  distributional  practices 
which   jeopardize   the   continued   viability    of  .smaller   and    regional    wholesale 
bakers.  It  is  the  recommendation  of  this  office  that  the  attached  resolution  be 
approved  and  that  enforcement  action  be  authorized.  Attorneys  assigned  this 
matter  are  divided  as  to  the  merit  of  further  investigation.   Their  views  are 
reflected  in  memoranda  attached. 

On  the  basis  of  information  already  in  the  flies,  this  office  is  satisfied  that 
with  adequate  field  investigation  sufficient  evidence  of  anticompetitive  and 
predatory  conduct  by  ITT  Continental  can  be  developed  to  support  enforcement 
action.  The  investigation  would  seek  to  establish,  inter  alia,  that  ITT  Continental 
is  attempting  to  monopolize  the  wholesale  baking  industry  and/or  .specific  sub- 
markets  thereof.  In  our  view  the  warrant  for  enforcement  action  is  neither 
diminished  nor  negated  by  reason  of  a  concomitant  prior  history  of  attrition 
of  wholesale  bakers  due  in  part  to  technological,  marketing  and  economic  fac- 
tors, in  adjunct  to  the  competitively  destructive  conduct  currently  alleged. 

As  both  the  Bureau  and  the  Commissi<m  are  aware,  the  problems  of  this 
industry  are  many  and  complex.  We  do  not  believe  it  is  necessary,  for  purposes  of 
this  memorandum,  to  resubmit  or  extensively  review  economic  data  bearing 
upon  the  history  and  growth  of  Continental  ^  or  with  resi)ect  to  the  baking  in- 
dustry ".s  overall  structure  and  performance.  We  believe  the  Commission  is 
familiar  with  these  data,  together  with  the  known  predisposition  of  industry 
members,  and  particularly  Continental  Baking  Company,  to  conspiracy  and 
merger.  The  Commission  is  similarly  aware  of  the  long  history  of  complaints  from 
regional  and  local  wholesale  bakers  with  respect  to  alleged  unfair  and  predatory 
conduct  by  Continental  and  other  of  the  large  national  wholesale  bakers,  princi- 
pally in  preempting  sales  to  large  conunercial  customer  accounts  and  chain 
stores.  It  is  with  respect  to  distributional  unfair  and  predatory  conduct  that  we 
are  here  concerned. 

It  is  well  documented  that,  during  the  past  two  decades,  wholesale  bakeries 
have  suffered  business  failure  or  otherwise  been  eliminated  from  the  market  in 
significant  numbers."  Even  some  of  the  major  national  bakeries  are  currently 
reported  to  be  in  serious  financial  difficulty.  It  seems  to  be  generally  acknowledged, 
in  addition,  that  independent  wholesale  liaker.s,  considered  collectively,  are  face<l 
with  over-capacity,  increasingly  high  per  unit  costs  (based  on  increasing  labor 
and  delivery  costs)   and  a  substantially  curtailed  market. 

All  of  the.se  conditions  are  relatetl.  to  a  considerable  degree,  to  the  appearance 
in  the  market  and  the  market  conseipiences  of  chain  grocery-integrated  bakeries, 
which  now  reportedly  supply  some  25%  of  the  total  demand  for  bread  and  bread 
products. 

The  immediate  thrust  of  the  competition  represented  by  the  presently  existing 
chain  grocery-integrated  bakeries  is  indirect,  insofar  as  the  effect  on  wholesale 
bakers  is  concerned.  The  chain  grocery-integrated  bakeries  normally  serve  only 
their  respective  chain  grocery  stores.  They  do  not  compete  with  the  indeiiendent 
wholesale  bakeries  for  third-party  customer  accounts.  Nor  do  they  compete  for 
the  business  of  restaurants,  fast  food  chains  or  other  commercial  users,  which 
repre.sent,  roughly,  30%  of  the  total  $5  billion  plus  bread  products  market.  By 


1  A  report  reviewlnj?  the  current  inrtustrv  structure  and  the  growth  of  Continental  since 
1965,  was  forwarded  to  the  Commission  b.v  the  Bureau  b.v  memorandum  dated  April  25, 
1972. 

=  FTC,  Economic  Report  on  the  Baking  Industry,  pp.  41-42  (1967). 
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suplyins  tlieir  own  stores,  the  chain  grocery-integrated  bakeries,  in  effect,  have 
decreased  the  dimensions  of  the  wliolesale  market.  This,  in  principal  part,  appears 
to  have  occasioned  the  existing  general  overcapacity  in  bread  production  facili- 
ties and  given  rise  to  a  sul)stantial  decrease  in  sales  potential  for  the  independent 
wholesale  bakeries,  with  concomitant  higlier  unit  costs. 

Tlie  bakery-integrated  cliain  grocers,  in  addition,  have  a  further  and  more 
direct  cost  advantage  over  stores  supplied  by  the  independent  wliolesale  bakers 
as  a  result  of  the  substantially  higher  delivery  costs  involved  in  servicing  general 
trade  customers.  (This  involves  a  complex  of  factors,  including  union  pay  scales, 
differences  in  delivery  methods  and  costs  of  servicing.)  Accordingly,  the  grocery 
chains  with  integrated  bakery  facilities  are  positioned  to  substantially  under- 
price  their  retail  competitors  who  are  supplied  by  independent  wholesale  bakers. 
Significantly,  they  almost  never  do  so.  Althougli  "private  lal)el"  bread  is  normally 
priced  a  few  cents  below  liakery  wliolesalers'  lirands,  this  same  differential 
obtains  whether  the  "private  label"  bread  is  supplied  by  the  chain  retailer's  own 
integrated  bakery  or  by  an  independent  wholesale  baker.  Retail  price  competition, 
to  the  extent  that  it  exists  in  local  markets,  has  traditionally  initiated  with 
retailers  supplied  by  independent  wholesale  bakeries.  Effective  competition  at 
the   wholesale   level    sliould    be   preserved,    therefore,   to   every   extent   possible. 

Under  existing  law  we  cannot  prevent  the  retail  grocery  chains  from  vertically 
integrating  into  the  bakery  business  to  .serve  their  own  needs  (assuming  they 
don't  do  so  by  illegal  accpiisition ).  Accordingly,  the  wliolesale  bakery  situation 
must  be  as.ses.sed  uiKin  the  premise  that  grwery  chain  vertical  integration  is 
a  permanent  dimension  to  the  market.  This  does  not  mean,  however,  that  the 
grocery  chains  threaten  a  takeover  of  the  bakery  industry.  We  believe  they  do 
not.  Should  such  an  eventuality  occur,  however,  we  would  recommend  prompt 
enforcement  action  against  any  major  retail  grocery  chain  undertaking  to  invade 
the  general  bakery  supply  market. 

We  believe  that  there  exist  .several  overriding  factors  militating  against  such 
a  development.  To  operate  efficiently  a  grocery  chain-integrated  bakery  must 
liave,  as  we  understand  it,  a  minimum  of  some  70  or  80  outlets  within  a  fifty 
mile,  or  so,  delivery  radius.  The  major  chains'  networks  of  retail  stores  are 
sufficiently  diffused  as  to  include  numerous  store  locations  both  inconvenient 
and  costly  to  serve  from  a  central  bakery.  Absent  some  sort  of  "exchange  agree- 
ments" or  other  outside  supply  alternatives,  this  geography  of  location  tends 
to  brake  the  extent  of  grocery  chain  store  self-supply  of  bakery  products.  Addi- 
tionally, small  chains  often  cannot  efficiently  vertically  integrate  into  baking 
at  all.  Independent  grocery  stores  and  convenience  and  specialty  food  stores, 
also,  ordinarily  are  not  positioned  to  bake  their  own  bread.  Accordingly,  when 
the  supply  needs  of  the  so-called  commercial  market  (restaurants,  etc.)  are  also 
included,  a  substantial  independent  demand  for  bread  products  is  evidenced.  It 
is  doubtful  that  the  chain  grocery-integrated  bakeries  will  affirmatively  seek 
either  to  enter  the  business  of  supplying  their  retail  competitors  or  that  of 
providing  supplies  for  restaurants  or  other  of  the  various  commercial  users  of 
bakery  products.  Accordingly,  a  continued,  viable  and  substantial  nmrket  for 
independent  wholesale  bakeries  is  indicated,  with  total  sales  in  the  neighborhood 
of  ,$4  billion  a  year. 

The  question  then  is — can  or  will  the  market  retain  any  vestiges  of  effective 
competition,  absent  enforcement  action,  now.  by  the  Federal  Trade  Commission? 

The  size  of  the  wholesale  bread  market,  as  noted,  has  been  reduced  by  the 
substantial  withdrawal  from  that  market  of  many  grocery  chains  now  supplied 
liy  their  own  integrated  bakeries.  It  is  to  be  expected  that  in  the  changing 
conditions  in  this  industry,  some  continued  attriti<m  of  wholesale  bakeries  will, 
therefore,  occur.  Tlie  pruning  process,  however,  should  be  competitively  iJroduced. 
It  should  result  from  such  factors  as  economic  efficiency,  merchandising  ability 
and  product  quality. 

The  reported  practices  of  Continental,  however,  indicate  a  purpose  to  eliminate 
wholesale  competition  at  any  cost.  Smaller  competitors  are  unable  to  survive 
in  what  becomes  essentially  a  contest  of  financial  endurance. 

Reported  forays  by  Continental  include  all  classes  of  major  customer  accounts, 
but  "private  label"  sales  to  major  grocery  chains  represent  the  most  critical  prob- 
lem. The  securing  of  "private  label"  chain  store  business  not  infrequently  in- 
volves price  concessions  which  are  at  or  below  delivered  cost.  Such  price  con- 
cessions are  proffered  in  order  to  assure  secondary  .sales  to  the  chain  customer 
of  Continental's  own  advertised  brand  of  bread  products.  Shelf  space  for  com- 
peting wholesale  bakers  can  be  thus  substantially  foreclosed.  Price  concessions  so 
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conditioned  do  not  reflect  any  marketing  economies  or  increased  efficiency.  Tlie 
cost  of  buying  customers  with  unreasonably  low  price  concessions  or  extrava- 
gant discounts,  becomes  a  general  cost — in  effect  the  "table  stakes"  required  to 
stay  in  the  game.  In  these  cfircumstances,  only  the  deepest  pocket  wholesalers 
can  ultimately  prevail. 

It  would  seem  evident,  that  absent  enforcement  action  to  preserve  competition 
among  wholesale  bakers,  the  wholesale  bread  industry  must  fall  heir,  market  by 
market,  to  the  one  or  two  national  wholesale  bakers  with  the  most  voracioTis 
sales  methods  and  the  deepest  treasuries.  In  such  eventuality,  it  can  be  expected 
that  present  competitive  conditions  will  worsen.  We  believe  that  preservation 
of  the  competition  provided  by  efficient  local  and  regional  wholesale  bakers,  is 
necessary  to  provide  any  semblance  of  wholesale  competition  in  local  markets. 
Additionally,  absent  such  competition,  the  one  or  two  surviving  national  whole- 
sale bakeries  will  be  enabled  to  charge  those  customers  dependent  upon  the  out- 
side supply  of  bread  products,  what  they  will,  and  integrated  grocery-chain  bak- 
eries will,  we  anticipate,  be  satisfied  merely  to  price-up  to  the  ensuing  retail 
price  level. 

We  believe  that  reasonably  effective  preventive  measures  are  available.  As- 
suming that  predatory  conduct  and/or  the  attempt  to  monopolize  wholesale 
bread  markets  can  be  proved  against  Continental,  possible  remedies  might  in- 
clude divestiture  of  particiUar  bakeries,  prohibition  against  sales  to  commercial 
accounts,  specific  limitations  upon  the  extent  of  permissible  price  differentials, 
or  etc.  Pi-incipally,  however,  we  are  pursuaded  that  significant  market  benefits 
would  result  in  the  event  "private  label"  sales  were  isolated  from  .sales  of  whole- 
saler's brands  of  bakery  products.  Continental,  as  the  files  disclose,  has  entered 
into  agreements  tieing  the  purchase  and  shelf  display  of  its  brand  of  bread  prod- 
ucts to  the  sale  of  "private  label"  bread  at  lower  prices.  This  should  provide  a 
reasonable  predicate  for  a  prohibition  against  the  sale  of  both  "private  label" 
and  company  branded  bread  to  any  one  customer. 

A  proscription  against  selling  more  than  one  brand  of  bread  to  any  customer 
would  have  several  procompetitive  effects,  we  believe.  First,  it  would  make  it 
generally  impractical  for  the  "private  label"  supplier  to  enter  into  a  "private 
label"  supply  arrangement  at  a  price  which  is  below  cost,  or  at  marginal  cost. 
A  "private  label"  sales  arrangement,  under  such  a  proscription,  would  need, 
independently  to  be  self-sustaining  and  profitable.  The  most  apparent  occasion 
for  long  term  below-cost  selling  of  "private  label"  bread  would  be  removed. 
Second,  a  restriction  in  product  sales  of  one-brand-only  to  a  customer,  would 
prevent  both  formalized  and  tacit  tie-ins  between  wholesalers'  major  or  secondary 
brands,  and  retailers'  "private"  brands  of  bread  products.  Third,  the  oppor- 
tunity for  bargaining  for  shelf-space  to  support  supplier  l)randed  bread  would 
be  curtailed.  And,  fourth,  the  bargaining  alternative  open  to  non-integrated 
retail  grocery  chains  to  integrate  into  bakery  production  for  their  own  self- 
supi)ly,  would  be  guided  by  more  stable  cost  considerations.  Wholesale  suppliers 
would  be  restricted  to  price  offers  contemplating  no  wholesale  marketing  side 
effects. 

Although  we  advance  no  panacea  for  a  diversity  of  marketing  strictures  within 
the  baking  industry,  we  do  believe  that  an  order  against  Continental,  as  the 
foremost  wholesale  baker,  proscribing,  inter  alia,  the  sale  of  both  company 
brand  and  "private  label"  bread  products  to  the  same  customer  account,  would 
implant   a   significantly   procompetitive   formula   within   the   industry. 

ITT  Continental  is  the  largest  wholesale  baker  in  the  United  States  with  70 
bakeries  in  31  states  and  the  District  of  Columbia.  It  is  at  least  twice  as  large 
as  any  other  wholesale  baker.  Continental  has  accomplished  a  steady  increase 
in  sales,  particularly  since  1965.  It  has  increased  its  sales  of  bread  products  at 
the  rate  of  more  than  H%  per  year  for  each  of  the  years  liH]H.  1969  and  1970. 
Tills  growth  has  lieen  primarily  in  sales  taken  from  its  wholesale  c(mipetitors. 

While  the  attached  propo.sed  resolution  names  Campbell-Taggart  as  well  as 
Continental  (primarily  to  accommodate  allegations  relative  to  the  California 
mai-ket)  and  "other"  whole.sale  bakers,  we  intend  to  concentrate  on  Continental. 
We  propose  simultaneous  investigation  by  three  regional  offices  (Los  Angeles. 
Kansas  City  and  New  York)  with  direction  and  coordination  provided  centrally 
by  the  Bureau.  We  recommend  a  combined  force  of  four  attorneys  from  these 
regional  offices.  We  estimate  that  the  investigation  will  require  a  total  of 
approximately  two  to  three  man  years,  inclusive  of  Bureau  personnel.  We  would 
expect  to  complete  it  within  six  months. 

It  is  accordingly  recommended  that  the  Bureau  request  Commission  approval 
of  the  attached  resolution  and  authorization  for  the  proposed  investigation. 
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To :  Commission. 
From :  Bureau  of  Competition. 

Subject :    Proposed   Furtlier   Investigation   of   the  Baking   Industry ;    ITT-Con- 
tinental  Baking  Co.,  File  No.  711  0103. 

Tlie  attaclied  memoranda  reflect  various  staff  views  as  to  the  value  of  con- 
tinuing this  investigation  of  ITT-Continental's  distribution  practices  in  the 
bread  industry  and,  possibly.  exi)anding  that  investigation  to  industry-wide 
scope.  The  matter  has  l)een  considered  by  the  Bureau's  Evaluation  Committee  on 
the  basis  of  these  same  memoranda  and  that  committee  recommends  no  further 
investigation  and  that  the  matter  be  closed. 

Economic  analysis  (which  includes  the  Commission's  1967  Economic  Report 
on  the  Baking  Industry)  tends  to  sliow  that  the  attrition  of  independent  bakers 
is  the  result  of  natural  forces  in  the  market.  The  market  is  characterized  by 
excess  capacity  and  law  jirofits ;  distribution  patterns  are  changing  as  the  food 
chains  integrate  backward  in  order  to  achieve  real  economies;  the  major  inde- 
pendents react  to  this  by  offering  private  label  arrangements.  The  smaller  inde- 
pendents are  inevitably  squeezed ;  they  cannot  achieve  a  level  of  economic 
performance  permitting  them  to  compete  with  the  integrated  chains  or  private 
label  offerings  l)y  the  major  independents ;  nor  can  they  successfully  enter  the 
product  differentiated  segment  of  the  market  that  has  already  been  staked 
off  by  Continental  and  the  other  national  advertisers. 

Continental,  on  the  other  hand,  is  primarily  reacting  to  the  same  market  forces 
that  are  squeezing  the  smaller  independents.  Its  competitive  tactics  are  aggres- 
sive but  are  not  shown  by  the  evidence  to  date  to  l)e  predatory. 

Despite  a  rather  extensive  investigation  to  date  (a  total  of  nearly  1.500  at- 
torney hours  reported)  centering  on  three  market  areas,  insufficient  evidence  has 
been  found  to  establish  specific  unlawful  practices  or  any  hard  proof  of  predatory 
intent  on  the  part  of  ITT.  While  some  staff  members  believe  that  an  intensive 
further  field  investigation  would  develop  this  evidence,  we  must  recognize  that 
predation  is  extremely  hard  to  prove.  Furthermore,  the  use  of  circumstantial 
evidence  to  prove  predation  in  this  case  would  not  be  effective  because  of  the 
clearly  acceptable  answer  that  ITT-Continental  has  been  responding  to  market 
cimditions  that  are  not  of  its  own  making;  namely,  to  changing  patterns  in  the 
marketing  of  bakery  products  and  backward  integration  by  the  chains. 

More  importantly,  howevei'.  we  believe  that  the  matter  should  not  be  pursued 
even  if  proof  were  at  hand  sufficient  to  establish  a  predatory  case  against  ITT- 
Continental,  and  indeed,  that  such  action  would  not  only  be  counter-productive 
from  an  economic  point  of  view  but  would  not  in  the  end  help  the  complaining 
sm.iU  independent  bakers.  It  is  quite  likely,  for  example,  that  enforcement  action 
to  eliminate  price  concessions  to  major  grocery  chains  would  simply  result  in 
accelerating  the  trend  to  vertical  integration  to  achieve  readily  available  econ- 
omies and  hasten  the  exit  of  the  industry's  remaining  independent  bakeries. 
The  plienomena  of  change  and  resulting  economic  stress  in  the  baking  industry 
are  not  dissimilar  from  what  has  happened  in  many  industries  in  the  consumer 
iroods  area  that  were  formerly  characterized  by  local  entrepreneurial  ojjera- 
tions.  This  changing  pattern  is  particularly  apparent  in  grocery  store  products 
and  their  distribution.  Certainly  many  of  the  same  problems  are  visible,  for 
example,  in  the  dairy  field.  The  combination  of  the  emergence  of  stixmg  national 
or  large  regional  producers  plus  backward  integration  of  large  retailers  in 
response  to  economies  in  the  pro<luction  and  distribution  process  mean  that  the 
small  independent  producer,  who  does  not,  or  cannot,  respond  to  competitive 
ch'^nges.  is  going  to  be  "squeezed". 

The  role  of  antitrust  in  such  situations,  in  our  view,  is  not  to  stop  the  changes 
from  occurring.  Antitrust  mav,  of  cour.se,  prevent  precipitate  change  through 
mergers  and  it  also  can  prevent  the  use  of  sjiecific  practices  that  are  deemed 
to  be  unfair  methods  of  competition.  But  antitrust  can  and  should  do  no  more 
than  attempt  to  ease  the  transition  by  ensuring  that  the  competitive  practices 
by  which  such  economic  changes  occur  are  fair,  or  at  least  do  not  step  over  the 

line  into  the  predatory  area.  ,     ^         .x-       i         l^ „ 

While  we  believe  that  each  industry  exhibiting  such  transitional  problems 
should  be  dealt  with  in  terms  of  its  own  peculiar  characteristics,  we  would 
pNo  generalize  that  it  is  clearly  an  unwise  use  of  limited  Commi.ssion  resources 
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to  take  on  a  lioldinf;:  oi)f  ration  against  dominant  companies  where  this  industry 
pattern  exists  unless  it  at  least  api3*»ars  that : 

(a)  there  is  a  likelihood  of  proving  {>redation  or  specific  practice  violations 
whose  correction  may  reasonably  be  expected  to  afford  a  breathing  space 
to  the  s(iueczed  independents  ;  or 

(b)  there  is  suthcient  economic  evidence  that  the  market  is,  or  is  rea- 
sonably likely  to  be,  characterized  by  higher  than  competitive  prices,  ab- 
normal profits,  etc.  (i.e.  the  trappings  of  non-competitive  oligopoly).* 


November  10.  1J>72. 
To  :  H.  A.  Garfield. 
From  :  B.  T.  Garvey. 
Re  Your  proposed  Bureau  Memo  on  ITT  Continental.  File  No.  711  0103. 

I  think  your  memo  should  not  argue  that  predation  does  not  exist  (either 
directly,  as  the  memo  now  docs — as  well  as  inferentially,  by  stating,  in  effect, 
that  action  against  Continental  wouldn't  even  provide  a  "breathing  space"  to 
independent's) — because  the  question  here  is  whether  an  investigation  of  these 
very  things  should  be  undertaken.  Your  memo  takes  the  position — I  think  inac- 
curately— that  enough  evidence  exists  to  resolve  these  issues  already. 

As  I  understood  the  Evaluation  Committee's  position — the  investigation  is 
not  worth  undertaking,  because  assuming  predation,  unlawful  discrimination,  etc., 
etc.,  on  the  part  of  Continental — the  cost-benefit  ratio  of  corrective  action  would 
still  be  negative. 

I  think  this  clear  dichotomy  is  what  should  be  presented  to  the  Commission ; 
i.e.,  should  we  go  after  Continental  on  the  basis  of  such  indications  as  exi.st 
that  it  arguably  may  be,  illegally,  driving  small  and  middle-tier  bakeries  out 
of  business  or,  on  the  other  hand,  should  we  do  nothing,  on  the  premise  adopted 
by  the  Evaluation  Committee,  that  the  ultimate  demise  of  the  smaller  bakeries 
is  inevitable,  and  enforcement  action  might,  as  a  matter  of  fact,  accelerate 
vertical  integration. 


Greenwald,  Kovner  &  Goldsmith, 
Netv  York,  N.Y.,  Noi^^emher  16, 1972. 
Allan  Ward,  Esq. 
Director,  Bureau  of  Competition,  Federal  Trade  Commission,  Washington,  B.C. 

Dear  Mr.  Ward  :  It  is  my  responsibility  as  counsel  to  the  Independent  Bakers 
Association  to  inform  you  that  the  difficulties  faced  by  independent  wholesale 
bakers  continue  unabated. 

Since  our  meeting  of  September  25,  1972  the  Davidson  Baking  Co.  of  Portland, 
Oregon,  the  Hansen  Baking  Co.  of  Seattle,  Washington.  Durkee's  Dome.stic 
Bakery  of  Cortland,  New  York,  and  Genest  Midwest  of  Canton,  Ohio  have  gone 
out  of  business.  Tlie  Lincoln  Baking  Co.  of  Evansville,  Indiana  has  entered  into 
bankruptcy  proceedings.  These  are  but  the  last  in  a  long  series  that  now  leaves 
less  than  200  significant  independent  wholesale  bakers  of  white  pan  bread 
throughout  the  United  States. 

We  shall  keep  you  informed  as  the  list  grows.  Will  you  kindly  advise  us  as 
to  whether  or  not  the  Federal  Trade  Commission  intends  to  offer  help  and  thus 
some  degree  of  hope. 

Cordially  yours, 

Harold  Greenwald. 


Januaey  24,  1973. 
To :  Oommls.sion. 
From  :  Bureau  of  Competition. 

Subject :    Proposed   Further   Investigation    of   the   Baking  Industry ;    ITT-Con- 
tinental  Baking  Co.,  File  No.  711  0103. 

iThe  attached  memoranda  reflect  various  staff  views  as  to  the  value  of  continu- 
ing this  investigation  of  ITT-Continental's  distribution  practices  in  the  bread 


•Amonff  the  most  telling  points  made  in  the  attached  Dolan-Egan  memorandum  against 
taking  further  action  here  is  the  observation  that  there  is  no  correlation  between  high 
prices  and  high  ITT-Continental  market  shares.  Indeed,  the  table  at  page  21  of  that 
memorandum  tends  to  show  quite  the  opposite. 
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industry  and,  possibly,  expandinj?  that,  investigation  to  industry-wido  scopo.  The 
matter  has  been  considered  by  tlie  Bureau's  P^valuation  Committee  on  the  basis 
of  these  same  memoranda  and  that  committee  recommends  no  further  investiga- 
tion and  tliat  the  matter  be  closed. 

Economic  analysis  (which  includes  the  Commission's  liK)7  Economic  Report 
on  the  Baking  Industry)  tends  to  show  that  the  attrition  of  indei)endent  bakers 
is  the  result  of  natural  forces  in  the  market.  The  market  is  characterized  by  ex- 
cess capacity  and  low  profits;  distribution  patterns  are  changing  as  the  food 
chains  integrate  backward  in  order  to  achieve  real  economies;  the  major  inde- 
pendents react  to  this  by  offering  private  label  arrangements.  The  smaller  inde- 
pendents are  inevitably  squeezed;  they  cannot  achieve  a  level  of  economic  i)er- 
formance  permitting  them  to  comijete  with  the  integrated  chains  or  j>rivate  label 
offerings  by  the  major  independents ;  nor  can  they  successfully  enter  the  pnxluct 
differentiated  segment  of  the  market  that  has  already  been  statki^l  off  by  Conti- 
nental and  the  other  national  advertisers. 

Continental,  on  the  other  hand,  is  primarily  reacting  to  the  same  market  forces 
that  are  squeezing  the  smaller  independents.  Its  competitive  tactics  are  aggressive 
but  are  not  shown  by  the  evidence  to  date  to  be  predatory. 

Despite  a  rather  exten.sive  investigation  to  date  (a  total  of  nearly  1,500  at- 
torney hours  reported)  centering  on  three  market  areas,  insufficient  evidence  has 
been  found  to  establish  specific  unlawful  practices  or  any  hard  proof  of  predatory 
intent  on  the  part  of  ITT.  AVhile  some  staff  members  believe  that  an  intensive 
further  field  investigation  would  develop  this  evidence,  we  must  -recognize  that 
pretlation  is  extremely  hard  to  prove.  Furthermore,  the  use  of  circumstantial 
evidence  to  prove  predation  in  this  case  would  not  be  effective  because  of  the 
clearly  acceptable  answer  that  ITT-Continental  has  been  responding  to  market 
conditions  that  are  not  of  its  own  making ;  namely,  to  changing  patterns  in  the 
marketing  of  bakery  products  and  backward  integrati(m  by  the  chains. 

More  importantly,  however,  we  believe  that  the  matter  should  not  be  pursued 
even  if  proof  were  at  hand  sufficient  to  establish  a  predatory  case  against  ITT- 
Continental,  and  indeed,  that  such  action  would  not  only  be  counter-productive 
from  an  economic  point  of  view  but  would  not  in  the  end  help  the  complaining 
.small  independent  bakers.  It  is  quite  likely,  for  example,  that  enforcement  action 
to  eliminate  price  concessions  to  major  gr(X>ery  chains  would  simply  result  in 
accelerating  the  trend  to  vertical  integration  to  achieve  readily  available  econo- 
mies and  hasten  the  exit  of  the  industry's  remaining  independent  bakeries. 

The  phenomena  of  change  and  resulting  economic  stress  in  the  baking  industry 
are  not  dissimilar  from  what  has  happened  in  many  industries  in  the  consumer 
goods  area  that  were  formerly  characterized  by  local  entrepreneurial  operations. 
This  changing  i>attern  is  particularly  apparent  in  gnx-ery  .store  products  and  their 
distribution.  Certainly  many  of  the  same  problems  are  visible,  for  example,  in  the 
dairy  field.  The  combination  of  the  emergence  of  strong  national  or  large  regional 
producers  plus  backward  integration  of  large  retailers  in  re.spon.se  to  economies 
in  the  production  and  distribution  process  mean  that  the  small  independent  pro- 
ducer, who  does  not,  or  cannot,  respond  to  c(mii>etitive  changes,  is  going  to  be 
"squeezed".  The  role  of  antitru.sit  in  such  situations,  in  our  view,  is  not  to  stop 
the  changes  from  occurring.  Antitrust  may,  of  course,  prevent  precipitate  change 
through  mergers,  and  it  al.so  can  prevent  the  u.se  of  specific  practices  that  are 
deemed  to  be  unfair  methods  of  competition.  But  antitrust  can  and  should  do  no 
more  than  attempt  to  ease  the  transition  by  en.^uring  that  the  competitive  prac- 
tices by  which  such  economic  changes  occur  are  fair,  or  at  least  do  not  step  over 
the  line  into  the  predatory  area. 

While  we  believe  that  each  industry  exhibiting  such  transitional  problems 
should  be  dealt  with  in  terms  of  its  own  peculiar  characteristics,  we  would  also 
generalize  that  it  is  clearly  an  unwise  use  of  limited  Commission  resources  to 
take  on  a  holding  oix>ration  against  dominant  companies  where  tliis  industry 
pattern  exists  unlcsfi  it  at  least  appears  that : 

(a)  there  is  a  likelihood  of  proving  predation  or  specific  practice  violations 
whose  correction  may  reasonably  be  expected  to  afford  a  breathing  .si>ace  to 
the  .squeezed  independents  ;  or 

(ft)  there  is  sufficient  economic  evidence  that  the  market  is.  or  is  reason- 
ably likley  to  be,  characterized  by  higher  than  competitive  prices,  abnormal 
profits,  etc.   (i.e.  the  trappings  of  non-competitive  oligopoly).* 


*.\monj;  the  most  tellinp  points  marto  in  tlio  attached  Dolan-Epan  memorandnm  apnlnst 
taking  further  action  here  is  the  observation  that  there  Is  no  correlation  between  hich 
prices  and  high  ITT-Continental  market  shares.  Indeed,  the  talde  at  page  21  of  that 
memorandum  tends  to  show  quite  the  opposite. 
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March  14, 1973. 
To  :  The  Commission. 
From  :  Commissioner  Deunison. 
Subject :  Commission  Investigation  of  the  Wholesale  Baking  Industry. 

Re  ITT-Continental  Baking  Company,  File  No.  711  0103. 

We  have  conflicting  views  from  the  staff  on  whether  the  Commission  should 
take  action  against  ITT-Continental  Baking  Company's  alleged  predatory 
activities  in  the  wholesale  baking  industry. 

Attorney  Higgins  believes  that  investigations  show  that  ITT  has  had  complete 
disregard  for  the  laws  prohibiting  predatory  pricing  and  other  unfair  methods  of 
competition.  This  seems  supported  by  the  fact  that  a  private  antitrust  suit  by 
Zinsmaster  in  Minneapolis  against  ITT  initiated  in  1968  was  successful.  As  a 
result  of  that  suit,  ITT  discontinued  sales  in  Minneapolis  at  prices  that  had  been 
so  low  it  had  had  losses  in  excess  of  4%  while  at  the  same  time  it  was  making 
profits  of  (>%  in  the  Detroit  area. 

Other  evidence  cited  by  Mr.  Higgins  shows  that  where  ITT  wa.s  the  leader 
or  close  to  it,  ITT's  prices  averaged  18.2%  per  pound  and  it  was  making  a  profit 
averaging  4.9%.  In  four  of  the  markets  where  ITT  was  not  the  leader,  ITT's  prices 
averaged  l.'i.9  cents  per  pound  and  it  was  losing  money  in  three  of  the  markets. 

Mr.  Higgins  recommends  that  further  investigational  work  be  done  in  an  area 
or  areas  now  believed  to  be  the  .subject  of  ITT's  practices  and  that  a  Section  2(a) 
or    Section   5   predatory    pricing  case   be   mounted   against    ITT. 

Mr.  Garvey's  memorandum  agrees  with  the  conclusion  that  FTC  enforcement 
action  is  warranted.  Notwithstanding  vertical  integration  into  baking  by  some 
large  grocery  chains,  he  Ijelieves  that  there  is  still  a  place  for  independent  bak- 
eries in  sales  of  private  label  bread  to  many  grocery  stores  as  well  as  restaurants 
and  other  institutions.  Nevertheless,  he  believes  these  independent  baking  com- 
panies are  being  unfairly  s(]ueezed  out  of  these  remaining  markets,  not  i)ecause 
ITT  and  other  national  sellers  are  more  efficient,  but  because  of  the  predatory 
pricing  techniques  of  ITT  and  shelf-display  agreements  which  ITT  coerces  from 
store  customers  who  handle  its  nationally-advertised  breads.  He  suggests  a  num- 
ber of  relief  provisions  that  could  be  feasible  in  this  area. 

The  Bureau  heads,  however,  recommend  that  no  action  be  taken  and  no  more 
resources  used  to  investigate  ITT's  activities  in  this  industry.  Although  I  sym- 
pathize with  their  view  that  pi*edatory  pricing  cases  are  difficult  to  prove  in 
court,  nevertheless,  I  don't  see  how  we  can  stand  by  and  let  this  trend  go 
unexamined. 

Since  the  investigations  disclosed  l)y  these  files  deal  with  facts  that  are  now 
somewhat  dated,  I  agree  with  Mr.  Higgins  that  an  investigation  of  more  current 
practices  should  be  made  to  see  if  a  case,  ba.sed  at  least  in  part  on  the  results  of 
that  investigation,  can  be  developed.  I  note  that  subsequent  to  the  preparation 
of  the  attached  memoranda.  Congressman  Ford  has  brought  to  the  attention  of 
the  Commission  a  complaint  against  ITT's  pricing  practices  in  liis  district.  The 
staff  has  made  a  preliminary  investigation  that  indicates  that  local  baking  firms 
may  be  forced  out  soon  by  ITT's  low  prices  and  practices,  even  though  there 
appears  to  be  no  reason  to  believe  ITT's  phmt  is  more  efficient  in  serving  exist- 
ing customers. 

I  would  like  to  see  this  investigation  go  forward  with  expedition,  possibly  by 
a.ssigning  it  to  the  Cleveland  Office,  and  with  the  view  of  developing  a  predatory 
pricing  complaint  against  ITT.  I  so  move. 

The  Bureau  has  also  forwarded  a  reipiest  by  Mr.  Harold  Greenwald,  Attorney 
representing  Independent  Baking  Association,  that  the  Commission  conduct  pub- 
lic hearings  on  the  matter  of  cost  allocations  and  sales  below  cost  in  the  baking 
industry.  I  agree  with  the  staff  that  such  hearings  would  probably  not  be  pro- 
ductive, and  I  move  that  the  Secretary  inform  Mr.  Greenwald  that  his  client*s 
request  has  been  denied. 


March  20,  1073. 
To:  Director,  Bureau  of  Competition.  Director,  Bureau  of  Economics,  Assistant 
Executive  Director  for  Legal  Coordination,  Director  of  Public  Information, 
Legal  and  Public  Recoi-ds. 
From  :  Charles  A.  Tobin,  Secretary. 

Subject :  File  711  0103 — ITT-Continental  Baking  Co.,  et  al.  Re  Investigation  of  the 
Wholesale  Baking  Industry. 
With  reference  to  the  request  of  Harold  Greenwald,  Secretary-Counsel,  Inde- 
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pendent  Bakers  Association,  in  letter  of  December  27,  1972,  that  the  matter  of 
public  bearings  relative  to  the  cost  and  sales  price  of  white  bread  be  hekl  by 
the  Commission,  the  Commission  denied  the  reipiest  for  the  reason  that  such 
hearings  would  not  be  either  practicable  or  productive. 

The  Secretary  was  directed  to  prepare  and  forward  a  letter  advising  Mr. 
Greenwald  of  the  denial  and  the  reasons  therefor. 

The  Bureau  of  Competitiim,  in  conjunction  with  the  Assistant  Executive  Direc- 
tor for  Legal  Coordination,  and  in  conjunction  with  the  Bureau  of  Economics, 
was  directed  to  arrange  and  sui>ervise  an  expeditious  limited  investigation  by 
either  the  Cleveland  or  Chicago  Regional  Offices  of  ITT's  pricing  practices  in  the 
State  of  Michigan,  which  matter  was  brought  to  the  Commission's  attention  by 
Congressman  Ford,  the  investigation  to  include  the  practice  of  shelf-display  agree- 
ments. If  the  Cleveland  Office  is  selected  as  the  most  appropriate  to  conduct  the 
investigation,  the  matter  of  Laub  Balving  Ccmipany  in  Northern  Ohio,  as  discu.ssed 
in  Attorney  Eugene  A.  Higgins"  memorandum  (  Undated)  to  Alan  S.  Ward,  Direc- 
tor of  the  Bureau  of  Competition,  should  be  included  in  this  inve.stigation. 

The  Bureau  was  directed  to  submit  to  the  Conunission  next  week  a  report  as 
to  the  timing  of  the  regional  office  limited  investigation. 

The  Bureau  of  Economics  was  directed  to  submit  to  the  Commission  next  week 
its  evaluation  of  whether  the  baking  industry  fits  the  conditions  for  an  industry- 
wide investigation  which  were  set  forth  in  A&P  WEO  File  731  0016  by  Economist 
Arnold  Baker  in  memorandum  of  December  21,  1972 — i.e.,  whether  (1)  the  multi- 
market  firm  in  fact  has  market  power  in  some  markets  and  is  earning  above  com- 
petitive returns  as  a  result.  (2)  the  entry  barriers  into  the  market  in  which  the 
price  cuts  occur  are  high  enough  that  entry  will  not  reoccur  when  the  "predator" 
later  raises  prices  to  recoup  the  losses  sustained  during  the  price  warfare,  (3)  the 
ratio  of  fixed  to  total  costs  for  those  firms  which  are  the  object  of  the  "predation" 
are  low,  and  (4)  the  assets  of  the  firms  bankrupted  by  the  predation  pass  into 
the  control  of  the  predator  firm. 

By  direction  of  the  Commission. 

The  papers  are  transmitted  to  the  Bureau  of  Competition. 


March  23, 1973. 
To :  Commission. 
From  :  Bureau  of  Competition. 
Subject :  ITT-Contincntal  Baking  Co.,  File  No.  711  0103. 

In  accordance  with  the  Commission  action  on  March  20,  1973,  we  are  reporting 
as  to  the  proposed  investigation  of  ITT's  pricing  practices  in  the  State  of  Michi- 
gan as  brought  to  the  Commission's  attention  by  Congressman  Ford. 

We  proiK)se  that  the  investigation  be  conducted  by  the  Chicago  Regional  Office, 
which  can  assign  immediate  manpower  to  it.  Eugene  Higgins  of  this  Bureau  will 
consult  on  the  matter  and  coordinate  it  with  the  overall  work  that  has  been  done 
in  the  baking  industry.  Mr.  Higgins  will  also  write  a  protocol  for  the  investigation 
which  we  will  submit  to  the  Commission  shortly. 

AVe  expect  that  the  investigation  will  take  from  six  wrecks  to  two  months  and 
that  a  report  will  be  made  to  the  Commission  by  late  May. 


Date  :  March  27,  1973. 
To :  The  Commission. 
From  :  Director,  Bureau  of  Economics. 

Subject :  ITT-Continental  Baking  Company,  File  No.  711  0103. 
Response  to  Minute,  March  20,  1973. 

Attached  is  a  memorandum  from  a  member  of  my  staff  concerning  whether 
the  baking  industry  meets  the  necessary  ^  conditions  for  an  industry-wide  investi- 
gation under  a  presumption  that  ITT-Continental  may  be  engaged  in  predatory 
pricing.  His  analysis  suggests  a  mixed  picture. 

(1)  It  is  certainly  true  that  ITT-Continental  is  a  multi-market  firm  with  a 
leading   position   in  some  markets,   and  a   lesser   position   in   others.   What  is 

1  The  word  "necessary"  indicates  that  even  if  all  the  conditions  were  met,  an  investiga- 
tion still  might  not  pay  because  there  are  other  explanations  for  the  decline  and  exit  of 
firms. 
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puzzling  is  that  the  relationship  between  prices  and  market  share  is  the  reverse 
of  what  would  be  expected  with  a  strategy  of  predation.  (See  Table  2  of  attached 
memorandum.)  It  would  stretch  economic  rationality  to  the  limit  to  claim  that 
ITT-Continental  is  charging  prices  above  the  national  average  in  markets  where 
it  has  low  market  shares  in  order  to  drive  competitors  out  and  thereby  increase 
market  share. 

(2)  It  is  true  that  entry  is  very  diflSeult  for  the  small  independent  baker.  But 
it  is  not  for  the  grocery  retailer.  The  l^PC  Economic  Report  on  the  Baking 
Industry  states :  "Wholesale  bakers  will  find  it  increasingly  difficult  to  initiate 
price  increases  because  of  competition  from  bread  baked  by  food  retailers."  " 
This  means  that  a  strategy  of  predation  would  not  look  promising  because 
prices  could  not  be  raised  with  impunity  in  markets  where  below  cost  selling 
took  place.  An  inability  to  sell  at  more  monopolistic  prices  after  competitors 
are  driven  out  renders  a  policy  of  predation  futile. 

(3)  Fixed  costs  are  a  substantial  component  of  total  costs  in  baking.  This 
means  that  bankruptcy  of  equally  efficient  competitors  will  take  a  long  time. 
This  places  any  hoped-for  future  profits  derivable  from  predation  further  away 
in  time,  making  predation  an  unattractive  policy.  Distant  dollars,  discounted  at 
any  interest  rate,  are  worth  less  than  nearer  dollars. 

(4)  It  is  true  that  ITT-Continental  has  acquired  plants,  machinery,  and  ware- 
houses of  the  wholesale  bakers  which  have  gone  out  of  business.  Most  of  these 
were  approved  by  the  Commission. 

On  balance,  the  necessary  conditions  for  the  likelihood  of  predation  are  not 
met,  in  my  judgment,  with  suflScient  force  to  promise  any  fruitful  return  from 
an  investigation  based  on  a  theory  of  predatory  pricing.  The  decline  in  independ- 
ent bakers  was  predicted  by  the  Commission's  Economic  Report :  ".  .  .  unless 
whole.sale  bakers  can  halt  the  skyrocketing  distribution  costs  characterizing  the 
industry  since  World  War  II,  they  are  destined  to  a  shrinking  position  in  the 
baking  industry."  (p.  7.  Emphasis  added.)  This  prediction  has  apparently  been 
borne  out.  I  do  not  see  how  the  Commission  can  effectively  act  to  stop  the  demise 
of  firms  which  are  losing  out  because  they  are  not  as  efficient  in  distribution 
as  the  bakeries  of  grocery  chains.  (Report,  p.  35).  Only  those  independent  bakers 
which  find  some  way  to  be  as  eflScient  as  chain  bakeries  or  secure  a  product 
differentiation  advantage  which  permits  a  higher  price  to  cover  higher  costs 
will  survive.  ^ 

Although  the  Bureau  is  very  i^essimistic  that  a  resource  commitment  based  on 
a  tlieory  ot  predatory  pricing  promises  any  pay-off,  I  fully  realize  that  in  the 
current  state  of  knowletlge.  policy  planning  recommendations  inevitably  have  a 
high  content  of  judgment.  Nevertheless,  it  is  important.  I  believe,  to  keep  posing 
tlie  question  for  investigations  and  for  complaints  :  Who  benefits,  and  by  how 
muchV*  Without  confirming  this  basic  question  and  continuing  the  search  for 
ways  to  provide  rules  of  thumb  for  judgment,  it  will  be  inevitable  that  our 
resources  will  be  allocated  according  to  the  mailbag,  broadly  defined. 


March  27,  1973. 
To :  H.  Michael  Mann,  Director,  Bureau  of  Economics. 
From  :  Rol)ert  O.  Reck,  Economist,  Bureau  of  Economics. 

Sul)ject :  Proposed   Further  Investigation  of  the  Baking  Industry :   ITT-Conti- 
nental Baking  Co.,  File  No.  711-0103. 

It  has  been  alleged  that  ITT-Continental  Baking  has  engaged  in  predatory 
pricing  practices  in  the  wholesale  baking  market  and  has  been  directly  respon- 
sible for  the  demise  of  many  independent  bakers.  The  conclusion  that  ITT-Conti- 
nental is  guilty  of  predatory  behavior  against  other  wholesalers  is  not  at  all 
obvious  when  conditions  and  trends  within  the  wliolesale  bread  market  are 
considered. 

In  a  recent  memo  to  the  Commission,  it  was  suggested  that  certain  necessary 
conditions  should  exist  in  a  market  for  a  predatory  strategy  to  make  any  eco- 
nomic sense.  These  conditions  are  that : 


-  Report,  p.  7. 

3  See  memorandum  to  the  Commission  from  the  Bureau  of  Competition,  January  24, 
197.3.  p.  2  for  a  reasoned  analysis  of  this  point. 

■•  This  question  also  permits  a  clearer  ^^ew  of  those  touffh  areas  where  protection  of 
competitors  does  not  necessarily  promote  the  consumer  interest. 
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1.  The  nuiltiinarket  firm  has  market  power  in  some  markets  and  is  earn- 
iii.U"  al)ove  competitive  returns  as  a  result; 

2.  Barriers  to  entry  into  the  market  in  wliieh  price  cuts  occur  are  high 
euonjih  to  preclude  entry  when  the  predator  later  raises  prices  ; 

3.  The  ratio  of  lixed  to  total  costs  for  those  firms  which  are  the  object  of 
"predation"  are  law;  and 

4.  The  assets  of  the  firms  bankrupted  by  predation  pass  into  the  control  of 
the  predator  firm. 

Are  these  conditions,  in  fact,  met  in  the  case  of  ITT-Continental  ? 

ITT-CONTINENTALS    M.VKKET    POWER 

It  lias  been  indicated  in  several  memos  to  the  Conunission  that  in  1968  ITT- 
Continental  sold  at  prices  in  Minneapolis  at  which  it  had  losses  in  excess  of  4%, 
while  in  Detroit  it  was  earning  profits  of  6%.  In  addition,  ITT-Continental 
char,ired  1S.2(*/11).  and  had  a  profit  of  A.d'^/f  in  markets  where  it  was  the  leader 
and  in  markets  where  it  was  nut.  the  price  it  charged  was  ir>.9^/lli.  and  loss<'S 
were  .suffered  in  3  out  of  4  of  these  markets.  The  price  variation  does  not  demon- 
strate anything  about  possible  predation,  however.  There  are  siibstantial  varia- 
tions in  the  levels  of  prices,  costs,  profits,  and  the  frequency  and  magnitude  of 
price  changes  among  different  metropolitan  area.s. 

In  a  .study  of  wholesale  baker  prices  in  25  cities,  the  Federal  Trade  Commis- 
sion found  that  until  July  1966,  wholesale  price  clianges  made  by  even  the 
largest  national  baking  chains  were  made  principally  on  a  city  by  city  basis. 
Even  after  July,  cmly  one  of  the  largest  bakers  announced  price  increases  effec- 
tive simultaneously  in  all  markets  in  which  it  operated.^  Likewise,  in  January 
1966.  the  differential  in  bread  i)rices  was  3.8^'  between  Baltimore  and  Washington, 
D.C,  and  by  September  had  widene<l  to  4.7('.  In  additi<m  to  iH'ing  higher,  the 
movements  of  bread  prices  in  Baltimore  bore  almost  no  relation.ship  to  move- 
ments in  average  Washington.  D.C.  prices." 

Table  1  shows  avera.ge  wholesale  baker  lirand  prices  and  private  label  prices 
for  white  pan  bread  in  23  cities.  The  difference  between  the  average  baker  brand 
prices  of  the  lowe.st  and  highest  groups  was  over  8^*.  and  in  the  case  of  private 
label  brands,  prices  differed  only  by  3('  ))etween  the  high  and  low  groups. 

TABLE  1.— AVERAGE  RETAIL  PRICES  CHARGED  BY  LARGE  GROCERY  CHAINS  FOR  WHOLESALE  BAKER  BRAND  AND 

PRIVATE  LABEL  WHITE  BREAD  IN  23  LARGE  CITIES 

|ln  cents  per  pound] 


City  group 


Number  — 
of  cities 

Wholesale  baker 
brand  price 

Range      Average 

Private-label 

price 

Difference  between 

average  wholesale 

baker  brand  and 

private  label  price 

Range 

Average 

6 
6 
6 
5 

28.  2-33.  2 
25.  6-28.  0 
24.  0-25.  0 
21.0-23.3 

30.6 
26.9 
24.5 
22.3 

19.  5-26.  7 
18.1-22.5 
19.  5-22.  0 
18.0-21.0 

22.8 
20.3 
20.9 
19.7 

7.8 
6.6 

3.6 
2.6 

2  23 

21.0-33.2 

26.2 

18.0-26.7 

21.0 

5.2 

I 

II 

III 

IV 

All  cities 


'  Cities  were  grouped  after  being  arranged  in  descending  order  of  the  average  price  charged  by  chains  for  wholesale 
baker  brands  of  white  pan  bread  on  Aug.  15,  1966. 

-  2  of  the  25  cities  surveyed  by  the  Federal  Trade  Commission  were  not  included  in  this  table  because  of  noncomparable 
loaf  sizes  of  baker  brands  and  private  labels. 

Source:  Federal  Trade  Commission. 

Tlie  variation  in  prices  and  market  shares  of  ITT-Continental  does  not  sug- 
gest predation,  either.  A  ccmiparison  of  the  average  retail  prices  of  bivad  (i)er 
pound)  for  1967  with  ITT-Continental's  market  share  shows  no  correlation  be- 
tween Continentars  market  share  and  the  retail  price  of  bread.  This  pattern 
is  clearly  inconsistent  with  a  strategy  of  predation  because  one  would  expect 
prices  below  the  national  average  to  be  charged  where  market  .shares  are  low- 
in  order  to  drive  competitors  out  and  eventually  increase  market  share. 


1  Economic  Report  on  Milk  and  Bread  Prices,  Federal  Trade  Commission.  October  1966. 
''Economic  Report  on  The  Baking  Industry,  Federal  Trade  Coraniission,  November  1967. 


34-501    O 


75  -  19 
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TABLE  2— CONTINENTAL'S  AVERAGE  RETAIL  PRICE,  PROFITS  AND  SHARE  OF  BREAD  SALES  BY  CITY 

1967  average  Before-tax  Continental's 

retail  price  profit      percent  share  of 

City  (per  pound)  (millions)  bread  sales 

San  Francisco - 

Chicago.. 

Boston 

Los  Angeles ^.. 

District  of  Colu m bla 

Detroit 

U.S.  average 


Finally,  baking  industry  census  figures  for  total  industry  shipments  show  no 
dramatic  increase  in  concentration  from  1958  to  1970,  as  indicated  below. 

lln  percent] 

Concentration    ratios   for    bread,   Caf\e,   and    related     Concentration  ratios  for  bread 
products  (SIC  2051)  and  bread-type  rolls  (SIC  20511) 


26.6 

$0.  101 

8 

21.0 

.334 

10 

22.6 

.848 

43 

26.5 

1.121 

19 

20.7 

.636 

65 

18.6 

.840 

21 

22.2  .... 

1958 

1963 

1966 

1967 

1970 

1958 

1963 

1967 

22 

23 

35 

25 
37 

26 
38 

29 
39 

25 
37 

24 
36 

28 

33 

38 

4  largest  companies 
8  largest  companies 


Even  if  the  increase  in  the  share  of  the  4-largest  was  solely  due  to  ITT- 
Continental,  the  increase  is  less  than  1%  per  year.  More  importantly,  the 
increase  appears  to  be  due  to  the  attrition  of  small  bakers  which,  in  turn,  is 
attributable  to  a  variety  of  economic  forces  unrelated  to  predation.  (See  below). 

BARRIERS     TO     ENTRY 

An  evaluation  of  the  existing  barriers  to  entry  into  the  baking  industry  will 
necessitate  a  description  of  that  market  and  the  changes  which  it  has  under- 
gone. The  baking  industry  market  is  characterized  by  excess  capacity,  relatively 
low  profits,  and  changing  distribution  patterns  (and  attendant  real  economies).' 
As  a  result  of  the.se  market  forces,  smaller  independent  bakers  have  inevitably 
been  squeezed. 

Xon-price  competition  has  become  increasingly  important  in  the  bread  in- 
dustry and  involves  both  provision  of  increased  .services  to  retailer.s — e.g..  more 
frecpient  deliveryman  visits  and  accounting  and  credit  service.s — and  promo- 
tional activities  to  build  consumer  preferences.  Wholesalers  have  generally  felt 
the  i)inch  of  increased  direct  advertising  and  packaging  costs,  along  with  costs 
necessary  to  increase  variety. 

Driver-Salesman  wages  and  fringe  benefits  have  increa.sed  by  about  5%  per 
year  and  have  increa.sed  the  selling  and  delivery  costs  per  pound  of  bread  by 
nearly  the  same  percentage.  The.se  increases  have  not  been  matched  by  increased 
productivity  of  this  major  input  factor.  Selling  and  delivery  expen.ses  have 
been  a  growing  proportion  of  bakers'  total  costs,  amounting  to  30%  in  1956  and 
35%   in  1965. 

Bakers'  production  costs  per  se  have,  however,  risen  little  due  to  cost-.saving 
innovatives.  Oven  eflBciency  has  increased,  in-plant  handling  exi>enses  have  been 
lowered,  and  dough-mixing  costs  have  been  lowered.  ('ontinu(»us  mix  eciuipment 
has  increased  labor  productivity  l)y  25%  in  adopting  plants. 

Wholesale  bakers  have  found  increasingly  stiff  competition  and  a  shrinking 
market  as  a  result  of  vertical  integration  of  growing  chains  into  baking.  Private 
lal)el  bread  made  l>y  grocery-chain-integrated  bakers  .sells  at  substantially  lower 
prices  than  wiiolesale  brand  bread,  with  little  difference  in  (piality.  Retailers 
enjoy  sul)stantial  economies  in  .selling  and  delivery  costs  due  to  efficient,  large- 
lot  deliveries,  less  in-store  handling  due  to  greater  amounts  of  shelf  space  allo- 
cated to  private  labels,  and  avoidance  of  driver-salesman  commission  expenses. 


1  Economic  Report  on  The  Baking  Industry. 
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Small  independent  wholesalers  find  it  increasingly  diflBcult  to  pass  on  increased 
costs  via  price  increases  because  of  the  competition  of  private  label  bread. 

Likewise,  store  brands  are  much  more  easily  accepted  by  the  consumer 
than  are  new  independent  bakers'  brands  because  the  store  brand  usually 
carries  the  store's  name  which  has  already  been  accepted  and  differentiated  by 
the  consumer.  Penetration  into  the  market  by  small  independent  bakers,  there- 
fore, appears  quite  diflScult  due  to  shrinking  profit  ratios,  while  penetration  by 
private  label  brands  is  easier. 

It  should  be  noted  that  the  moderately  difficult  entry  into  the  wholesale  baking 
market  is  the  result  of  forces  which  have  evolved  in  the  markets,  affecting  all 
bakers,  large  and  small.  In  fact,  the  FTC's  Report  predicted  that  ".  .  .  unless 
wholesale  bakers  can  halt  the  skyrocketing  distribution  costs  characterizing  the 
industry  since  World  War  II,  they  are  destined  to  a  shrinking  position  in  the 
baking  industry."  ^  That  prediction  appears  to  have  been  correct. 

THE  RATIO  OF  FIXED   TO  TOTAL  COSTS   IN  THE  BAKING  INDUSTRY 

Wliere  the  ratio  of  fixed  to  total  costs  of  production  is  high  in  firms  <vhich 
are  the  object  of  predation,  the  losses  sustained  hy  firms  engaging  in  predatory 
practices  might  be  greater  than  the  discounted  future  returns  from  the  predatory 
acts,  and  there  would  be  little  or  no  incentive  for  a  firm  to  initiate  predatory 
behavior  in  the  market.  This,  indeed,  seems  to  be  the  case  in  the  baking  industry. 
In-plant  fixed  costs  are  about  50%,  of  total  in-plant  co.sts.  Increased  mechaniza- 
tion and  continuous  mix  processes  serve  to  increase  this  ratio  as  technological 
changes  are  adopted.  The  wholesale  baking  market  does  not  have  a  cost  struc- 
ture conducive  to  successful  predation. 

ITT-CONTINENTAL'S   PURCHASE   OF   ASSETS 

rrr-C'ontinental  has  acquii'ed  a.ssets  of  bankrupt  firms.  These  have  involved 
plant,  machinery,  and  a  warehouse.  The  Commission  has  approved  of  most  of 
these.  (Docket  7880).  The  Commission  does  have  a  suit,  on  appeal  to  the  Circuit 
Court,  against  ITT-Continental  for  some  acquisitions  made  without  the  prior 
approval  of  the  Couunission.  It  is  not  possible  to  determine  whether  these 
ac(iuisitions  have  been  consistent  with  a  pattern  of  predation — that  is,  whether 
the  markets  where  the  acquisitions  took  place  were  those  which  might  have 
been  the  object  of  predation  without  substantially  more  research. 


March  30,  1973. 

To:   Director.  Bureau  of  Competition,  Assistant  Executive  Director  for  Legal 
Coordination.   Director  of  Public  Information,  Legal  and  Public  Records. 
From  :  Charles  A.  Tobin,  Secretary. 
Subject :  File  711  0103 — ITT-Continental  Baking  Company. 

The  Commission  received  as  informatiim  and  ordered  filed  memorandum  of 
March  SA.  1973.  from  the  Bureau  of  Competition,  reporting  pursuant  to  Commis- 
sion action  of  March  20,  1973.  on  the  timing  of  the  limited  investigation  directed 
herein,  and  advising  that  said  investigations  will  be  conducted  by  the  Chicago 
Regional  Office. 

Hy  direi-tion  of  the  Commission. 

The  papers  are  transmitted  to  Legal  and  Public  Records. 


To :  Commission. 

From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 
Subject :  File  No.  711  0103  ITT  Continental  Baking  Company. 
Re :  Issuance  of  an  Investigational  Resolution. 

The  Commission  bv  minute  dated  March  20.  1973.  directed  an  investigation 
of  ITT  Continental  Baking  Company's  pricing  practices  in  the  State  of  Michigan 
and  also  in  Northern  Ohio,  if  the  Cleveland  Office  was  used.  The  investigation 
was  to  include  shelf-display  agreements.  _ 

It  is  anticipated  that  the  use  of  compulsory  process  will  be  of  considerable 
benefit  in  the  investigation  of  ITT  Continental  Baking  Company's  practices  in 
Michigan  and  elsewhere.  The  attached  proposed  resolution  directing  use  of  com- 

1  Ibid.,  p.  7. 
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pulsory  process  covers  pricing  practices  under  Section  2(a)  and  shelf-display 
agreements  under  Section  5  of  the  Federal  Trade  Commission  Act.  The  resolu- 
tion also  covers  sales  below  cost  and  unreasonably  low  prices  in  violation  of 
Section  5  and  violations  of  Section  2(d)  and  2(e)  of  the  amended  Clayton  Act. 

The  reason  for  the  inclusion  of  2(d)  and  2(e)  is  that  ITT  Continental  Baking 
Company  has  furnished  in-store  employees  to  large  customers  in  its  plan  to  ob- 
tain business  from  competitors.  ITT,  on  occasion,  will  apparently  meet  a  com- 
petitor's price  and  then  furnish  additional  services  or  facilities  to  obtain  theii 
business.  It  is  not  anticipated  that  we  bring  a  2(d)  or  2(e)  case  against  ITT 
Continental  Baking  Company,  however,  it  may  be  necessary  to  go  into  these 
practices  in  the  investigation. 

It  is  recommended  that  the  Commission  authorize  the  attached  resolution. 


To :  Commission. 

From  :  Eugene  A.  Iliggins,  Attorney,  Bureau  of  Competition. 

Subject :  Protocol  for  the  investigation  of  Roskam  Baking  Company's  complaint 
against  ITT  Continental  Baking  Company's  practices.  File  No.  711  0103. 

The  Chicago  office  has  been  picked  to  conduct  the  investigation  and  Charles 
Johnson,  an  exi)erieneed  attorney  with  that  office,  is  to  make  the  investigation. 

The  investigation  will  be  limited  to  primary  line,  secondary  line,  and  private 
label  white  pan  bread. 

The  initial  interview  is  to  be  with  Donald  Roskam,  of  Roskam  Baking  Com- 
pany, to  obtain  more  specific  information  concerning  his  complaint.  Because  of 
travel  by  Mr.  Roskam,  he  will  not  be  available  for  an  interview  prior  tothe  week 
of  April  29.  A  meeting  has  been  set  up  at  Mr.  Roskam's  place  of  business  on 
May  1,  1973. 

Information  will  Ite  obtained  from  Mr.  Roskam  concerning  his  complaint  and 
the  specific  ITT  plants  involved:  their  approximate  time  of  entry  into  the  mar- 
ket; and  their  activities  as  he  views  them  back  to  1962.  The  Commission  ob- 
tained a  Section  7  order  against  ac(iuisitions  by  Continental  Baking  Company, 
now  ITT  Continental  Baking  Company,  in  1962. 

Information  from  Mr.  Roskam  will  concern  loss  of  business  and/or  profit  be- 
cause of  ITT.  The  information  will  also  concern  loss  of  business  and  profit  due 
to  other  l)akeries.  Roskam  Baking  Company's  yearly  profit  and  gross  sales  in 
pounds  and  dollars  from  1962,  if  practical. 

If  it  appears  that  Roskam  Baking  Company  may  be  able  to  stand  up  as  an 
injury  witness  in  a  case  against  ITT,  documentation  of  Roskam's  prices  and 
volume  of  sales  to  specific  customers  (retailers  and  institutional  accounts)  where 
l)usiness  and  profit  may  have  been  lost  will  be  obtained.  These  customers,  or  a 
sufficient  number  to  establish  a  pattern,  will  be  interviewed  to  obtain  informa- 
tion about  ITT  and  other  bakeries.  They  will  also  be  interviewetl  regarding  the 
purchase  of  shelf  space  by  ITT  and  other  bakeries  and  any  relationship  be- 
tween low  prices  for  private  label  bread  and  shelf  space  for  lirand  bread. 

Signed  statements  and  documents  concerning  prices  of  bread  will  be  obtained 
when  appropriate.  Much  of  the  information  and  documents  concerning  ITT, 
pricing  practices  may  not  be  available  in  ITT's  files,  such  as  daily  purchase  slips 
that  show  free  goods,  returns,  credits,  etc.  Information  as  to  any  increase  in 
chain  store  bakeries  in  the  last  10  years  will  also  be  obtained. 

If  it  appears  that  Roskam  Baking  Company  will  not  be  able  to  be  established 
as  an  injury  witness,  the  files  will  be  returned  to  Bureau  of  Competition  and  a 
report  made  to  the  Commission. 

On  the  other  hand,  if  there  is  a  possibility  that  ITT  has  engaged  in  illegal  dis- 
criminatory practices  that  have  caused  Roskam  Baking  Company  substantial 
injury,  the  other  bakeries  in  the  area  will  be  interview  for  additional  leads  and 
.similar  information  as  to  that  obtained  fnmi  Roskam  concerning  sales,  profit, 
etc. 

Information  and  documentation  will  then  be  obtained  from  ITT  by  com- 
pulsory process  or  otherwise  concerning  the  profit  and  loss  from  the  plants  in 
the  area  and  sales  to  the  specific  customers  identified,  by  the  bakeries  inter- 
viewed, as  the  most  likely  to  involve  illegal  practices  by  ITT. 
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To :  Commission. 

From  :  Joseph  J.  O'Malley,  Assistant  Director,  Bureau  of  Competition. 
Subject:    (1)    Lssuance  of  an  Investigational  Resolution.    (2)    Protocol  for  the 
investigation  of  Roskam   Baking  Company's  complaint  against   ITT   Con- 
tinental Baking  Company's  practices.  (File  No.  711-0103) 

Investigatiorml  Resolution:  The  Commission  by  minute  dated  March  20,  1913, 
directed  an  investigation  of  ITT  Continental  Baking  Company's  pricing  practices 
in  the  State  of  Michigan  and  in  Northern  Ohio,  if  the  Cleveland  Office  was  used. 
The  investigation  was  to  include  shelf-display  agreements. 

It  is  anticipated  that  the  use  of  compulsory  process  will  be  of  considerable 
benefit  in  the  investigation  of  ITT  Continental  Baking  Company.  The  attached 
proposed  resolution  directing  use  of  compulsory  process  covers  pricing  practices 
under  Section  2(a)  and  .shelf-display  agreements  inider  Section  5  of  the  Federal 
Trade  Commission  Act.  The  resolution  also  covers  sales  below  cost  and  unreason- 
ably low  prices  in  violation  of  Section  5  and  violations  of  Section  2(d)  and  2(e) 
of  the  amended  Clayton  Act. 

The  reason  for  the  inclusion  of  2(d)  and  2(e)  is  that  ITT  Continental  Baking 
Company  has  furnished  in-store  employees  to  large  customers  in  its  plan  to 
obtain  business  from  competitors.  ITT.  on  occasion,  will  apparently  meet  a 
comi>etitor's  price  and  then  furnish  additional  services  or  facilities  to  obtain 
their  business.  It  is  not  anticipated  that  we  bring  a  2(d)  or  2(e)  case  against  IIT 
Continental  Baking  Company,  however,  it  may  be  necessary  to  go  into  these 
practices  in  the  investigation. 

A  copy  of  the  recommended  resolution  is  attached. 

Protocol  for  investigation  of  Roskam's  camplaint:  The  Chicago  office  has  been 
picked  to  conduct  the  investigation  of  Roskam's  complaint  and  Charles  Johnson, 
an  exi)erienced  attorney  with  that  office,  is  to  make  that  investigation. 

The  investigation  will  be  limited  to  primary  line,  secondary  line,  and  private 
label  white  pan  bread. 

The  initial  interview  is  to  be  with  Donald  Roskam,  of  Roskam  Baking  Company, 
to  obtain  more  specific  information  concerning  his  complaint.  Because  of  travel 
by  Mr.  Roskam.  he  will  not  be  available  for  an  interview  prior  to  the  week  of 
April  29.  A  meeting  has  been  set  up  at  :Mr.  Roskam's  place  of  business  on  May  1, 

1973. 

Information  will  be  obtained  from  Mr.  Roskam  concerning  his  complaint  and 
the  specific  ITT  plants  involved  ;  their  approximate  time  of  entry  into  the  market ; 
and  their  activities  as  he  views  them  back  to  1962.  The  Commission  obtained  a 
Section  7  order  against  acquisitions  by  Continental  Baking  Company,  now  ITT 
Continental  Baking  Company,  in  1962. 

Information  from  Mr.  Roskam  will  concern  loss  of  business  and/or  profit 
because  of  ITT.  The  information  will  also  concern  loss  of  business  and  profit 
due  to  other  bakeries.  Roskam  Baking  Company's  yearly  profit  and  gross  sales 
in  i)ounds  and  dollars  from  1962,  if  practical. 

If  it  appeans  that  Roskam  Baking  Company  may  be  able  to  stand  up  as  an 
injury  witness  in  a  case  against  ITT.  documentation  of  Roskam's  prices  and 
volume  of  sales  to  specific  customers  (retailers  and  institutional  accounts) 
where  business  and  profit  may  have  been  lost  will  be  obtained.  The-se  customers, 
or  a  suflficient  number  to  estal)iish  a  pattern,  will  be  interviewed  to  obtain  informa- 
tion about  ITT  and  other  bakeries.  They  will  also  be  interviewed  regarding  the 
nurchase  of  shelf  space  by  ITT  and  other  bakeries  and  any  relationship  between 
low  prices  for  private  label  bread  and  shelf  space  for  brand  bread. 

Signed  statements  and  documents  concerning  prices  of  bread  will  be  ()btaine<l 
when  appropriate.  Much  of  the  information  and  documents  concerning  ITT 
pricing  practices  mav  not  be  available  in  ITT's  files,  such  as  daily  purchase  slips 
that  show  free  goods,  returns,  credits,  etc.  Information  as  to  any  increase  in  chain 
store  bakeries  in  the  last  10  years  will  also  be  obtained. 

If  it  api>ears  that  Roskam  Baking  Company  will  not  be  able  to  be  establishetl 
as  an  injury  witness,  the  files  will  be  returned  to  Bureau  of  Competition  and  a 
report  made  to  the  Commission.  ,  •     -n       i 

On  the  other  hand,  if  there  is  a  possi])ility  that  ITT  has  engaged  in  illega 
discriminatorv  practices  that  have  caused  Roskam  Baking  Company  substantial 
imurv    the  other  bakeries  in  the  area  ^^^ll  be  interviewed  for  additional  leads 
and  similar  information  as  to  that  obtained  from  Roskam  concerning  sales, 
profits,  etc. 


282 

Information  and  documentation  will  then  be  obtained  from  ITT  by  compulsory 
process  or  otherwise  concerning  the  profit  and  loss  from  the  plants  in  the  area 
and  sales  to  the  specific  customers  identified,  by  the  bakeries  interviewed,  as  the 
most  likely  to  involve  illegal  practices  by  ITT. 

In  addition,  it  is  anticipated  that  the  Bureau  of  Competition  will  in  the  near 
future  use  compulsory  process  to  obtained  specific  information  from  ITT  con- 
cerning its  bread  sales  in  the  United  States. 


April  27, 1973. 
To  :  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
From  :  Basil  J.  Mezines,  Executive  Director. 
Subject :  Eugene  A.  Higgins,  Promotion. 

Ross  Young  has  informed  me  that  Messrs.  O'Malley  and  Liedquist  have  serious 
reservations  as  to  the  propriety  of  granting  a  promotion  to  Mr.  Higgins  at  this 
time.  This  recommendation  was  reviewed  by  the  Personnel  Office  and  they  were 
satisfied  that  his  duties  and  present  job  description  warrant  a  grade  15. 

In  view  of  the  information  I  have  received,  I  am  returning  these  papers  to  you 
with  the  thought  that  you  would  reconsider  the  matter.  I  note  that  the  origimil 
recommendation  does  not  contain  the  signatures  of  any  of  the  assistants  which 
would  indicate  they  have  recommended  this  action.  Nevertheless,  if  you  are 
satisfied  I  will  approve  of  the  promotion. 


May  1,  1973. 
To  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 
From  :  Joseph  J.  O'Malley,  Assistant  Director,  Bureau  of  Competition. 
Subject:  ITT  Continental  Baking  Company  s  practices.   (File  No.  711-0103) 

By  minute  of  March  20,  1973,  the  Commission  directed  an  investigation  of  ITT 
Continental  Baking  Company's  pricing  practices  in  the  State  of  Michigan  and  in 
Northern  Ohio.  Subsequently,  a  memorandum  was  forwarded  from  the  bureau 
to  the  Commission  indicating  that  the  investigation  would  be  concentrated  upon 
the  State  of  Michigan. 

Thereafter,  in  the  course  of  several  conferences,  I  advised  you  that  the  Direc- 
tor of  the  Bureau  and  I  wanted  you  to  prepare  a  memo  seeking  compulsory 
process  for  use  against  ITT  in  order  to  determine  whether  its  practices  in 
Michigan  were  part  of  a  predatory  plan  or  course  of  action  designed  to  permit 
ITT  to  monoi)olize  the  soft  bread  baking  industry.  You  were  directed  to  draw 
up  such  resolution  and  memorandum  in  support  thereof  and  to  prepare  a  proto- 
col which  would  detail  the  steps  of  the  proposed  investigation.  You  prepared 
the  resolution  and  shortly  thereafter  submitted  a  protocol  which  limited  it- 
self to  your  plans  to  utilize  Chicago  Field  Office  personnel  to  investigate  the 
situation  only  within  the  State  of  Michigan. 

On  April  24,  1973,  you  arranged  a  meeting  with  the  Director  on  this  matter. 
You  were  directed  to  prepare  a  combination  protocol  and  memorandum  recom- 
mending the  use  of  compulsory  process  in  which  you  would  indicate  that  inter- 
views would  be  conducted  in  Michigan,  as  you  suggested,  and  that  a  subpoena 
would  be  issued  to  ITT  in  order  to  determine  whether  its  files  would  disclose 
a  plan  by  the  company  to  utilize  its  profits  in  other  areas  of  the  country  to  effect 
the  destruction  of  independent  bakers  in  Michigan.  The  Director  explained  that 
it  was  essential  that  the  investigation  should  obtain  such  material  from  ITT 
immediately  rather  than  wait  for  the  conclusion  of  extensive  personal  inter- 
views and  substantial  third  party  file  searches  throughout  the  country,  after 
which  it  would  still  be  necessary  to  go  through  ITT  files.  I  concurred  whole- 
heartedly with  the  Director.  Your  candid  opinion  was  that  the  investigational 
technique  and  timetable  should  be  reversed.  After  a  full  discussion,  you  are 
finally  dire<-ted  to  conduct  the  Michigan  interviews  and  to  subpoena  ITT  at  the 
same  time  (assuming  Commission  approval  of  the  resolution.) 

Upon  leaving  the  Commission  building  you  stated  to  me  that  nothing  had  been 
accomplished  by  our  meeting,  except  further  delay.  I  suggested  that  you  proceed 
according  to  the  directions  you  received. 

On  the  morning  of  April  25,  1973,  you  appeared  in  my  office  to  state  that  you 
would  refuse  to  prepare  and  sign  a  protocol  and  memorandum  recommending 
compulsory  process,  hut  that  you  would  do  so  for  either  my  signature  or  Mr. 
Ward's.  You  then  stated,  in  response  to  my  question,  that  you  would  prefer  to 
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be  removed  from  this  matter.  At  that  point,  1  told  you  to  prepare  a  memorandum 
for  my  signature.  On  the  same  date  you  submitted  such  a  memorandum. 

I  have  discussed  this  matter  with  the  Director  and  have  reconsidered  my  posi- 
tion. You  have,  for  several  months,  been  urging  me  to  proceed  against  ITT  Con- 
tinental's alleged  predatory  pricing  policies.  In  response  thereto,  you  received 
my  support  and  that  of  the  Director.  As  a  result,  the  Commission  authorized  a 
limited  investigation.  You  have  now  told  me  twice  that  you  are  too  busy  to  con- 
duct such  an  investigation  and  you  have  refused  to  comply  with  a  direct  order 
to  conduct  an  investigation  in  the  form  desired  by  the  Bureau. 

I  want  to  emphasize  that  this  order  does  not  involve  a  substantive  interpreta- 
tion of  law  but  is  confined  solely  to  the  mechanics  of  conducting  an  investigation. 
I  do  n(»t  feel  that  after  having  urged  a  case  as  vigorously  as  you  have  that  you 
should  now  be  relieved  of  the  obligation  of  developing  it.*  Furthermore,  I  do  not 
believe  that  I  would  be  discharging  my  responsibility  if  I  permitted  you  to  be 
relieved  of  your  responsibility  to  obey  an  order  I  consider  to  be  valid  and  within 
the  scope  of  my  authority  to  issue. 

I  am  returning  the  memorandum  that  you  submitted  to  me  April  25.  It  is  to  be 
revised  for  your  signature  with  space  for  my  approval  and  Mr.  Ward's.  If  you 
refuse  to  do  so,  I  ask  you  to  submit  such  a  refusal  to  me  in  writing  on  or  before 
the  close  of  business  of  May  1,  1973,  together  with  your  reasons  for  refusing. 
I  will  not  accept,  as  grounds  for  your  refusal,  any  claim  that  you  are  too  busy 
on  other  matters,  as  I  am  authorized  to  state  that  this  matter  is  to  take  precedence 
over  all  other  matter  now  assigned  to  you. 


May  2,  1973. 
To  :  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 
Subject :   Assistant  Director's,  Joseph  O'Malley,   memo   to  Eugene  A.   Higgins 
dated  May  1,  1973. 

Attached  is  my  aflBdavit  concerning  a  memo  from  Mr.  O'Malley  to  me  dated 
May  1,  1973.  In  my  affidavit  I  make  reference  to  several  substantial  false  state- 
ments in  Mr.  O'Malley's  memo  which  I  believe  were  meant  to  reflect  adversely 
on  my  conduct. 

I  am  not  aware  of  the  total  circulation  of  his  memo,  however,  some  of  the  state- 
ments were  apparently  made  to  you. 

In  view  of  the  extreme  seriousness  of  this  matter  from  my  position  as  well 
as  for  the  proper  functioning  of  the  Bureau  of  Competition,  and  the  Federal 
Trade  Commission,  I  request  that  the  Federal  Bureau  of  Investigation  be  brought 
into  this  matter  and  that  I  and  Mr.  O'Malley  be  given  a  polygraph  test.  The  one 
who  fails  the  test  should,  of  course,  be  fired. 

If  it  is  determined  that  the  matter  does  not  warrant  consideration  by  the 
FBI.  whihc  I  believe  it  does,  I  will  pay  for  a  polygraph  test  to  be  given  to  me 
and  Mr.  O'Malley. 

Affidavit  of  Eugene  A.  Higgins 

Eugene  A.  Higgins  being  duly  sworn  deposes  and  says :  He  is  an  attorney  with 
the  Bureau  of  Competition  of  the  Federal  Trade  Commission  in  Washington, 
D.C.  Affiant  states  that  on  May  1,  1978,  he  received  a  memorandum  from  Joseph 
J.  O'Malley,  Assistant  Director,  Bureau  of  Competition,  a  copy  of  which  is 
attached,  that  contains  a  number  of  misstatements  of  fact : 

(1)  On  page  2  in  the  third  full  paragraph  of  Mr.  O'Malley's  memorandum  is 
the  statement :  "You  have,  for  several  months,  been  urging  me  to  proceed  against 
ITT  Continental's  alleged  predatory  pricing  policies.  In  response  thereto,  you 
received  my  support  and  that  of  the  Director.  As  a  result,  the  Commission  au- 
thorized a  limited  investigation." 

Affiant  states  that  the  above  statement  is  absolutely  false.  The  Commission's 
records  clearly  show  that  the  limited  investigation  of  ITT  was  not  as  a  result  of 
support  from  Mr.  O'Malley  and  the  Bureau  Director.  The  Bureau,  as  the  records 
shows,  was  opposed  to  any  further  investigation  of  ITT  and  Mr.  O'Malley  was 
not  in  any  way  involved  in  the  Commission's  decision. 

Affiant  further  states  that  at  no  time  prior  to  the  Commission's  action  did  he 
urge  Mr.  O'Malley  to  proceed  against  ITT.  Mr.  O'Malley  was  not  assigned  the 
ITT  matter  at  the  time  of  the  Commission's  action  nor  was  he  the  affiant's 
.supervisor.  Further  affiant  would  not  have  desired  Mr.  O'Malley's  supervision 
on  the  instigation  of  ITT  becau.se  of  Mr.  O'Malley's  past  failure  to  show  interest 
in  Section  2  of  the  amended  Clayton  Act. 
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In  connection  with  this  aflBant  states  that  upon  leaving  the  Commission's  build- 
ing after  the  meeting  in  Mr.  Ward's  office  on  April  24,  1973,  Mr.  O'Malley  stated 
that  the  ITT  investigation  was  not  to  be  conducted  as  a  2(a)  investigation  but 
rather  as  a  Section  5  investigation. 

On  page  2  in  the  second  full  paragraph  of  Mr.  O'Malley's  memorandum  is  the 
statement :  "On  the  morning  of  April  25,  1973,  you  appeared  in  my  office  to  state 
that  you  would  refuse  to  prepare  and  sign  a  protocol  and  memorandum  recom- 
mending compulsory  process,  but  that  you  would  do  so  for  either  my  signature 
or  Mr.  Ward's." 

Affiant  states  that  he  did  appear  on  the  morning  of  April  25.  1973  in  Mr. 
O'Malley's  office,  but  the  statement  that  he  refused  to  prepare  or  sign  a  proto- 
col and  memorandum  recommending  compulsory  process  is  absolutely  false. 

The  affiant  at  that  meeting  did  furnish  Mr.  O'Malley  with  a  copy  of  the 
affiant's  recommendation  to  the  Commission  for  the  ITT  investigation  and  in- 
formed Mr.  O'Malley  that  in  view  of  the  fact  that  he  was  being  asked  to  write  a 
protocol  which  did  not  conform  with  the  affiant's  view  of  how  he,  or  the  Com- 
mission, wanted  the  investigation  made,  the  affiant  would  prefer  that  Mr. 
O'Malley  or  Mr.  Ward  sign  the  memorandum.  At  no  time  did  the  affiant  refuse  to 
prepare  and/or  sign  a  protocol  and  memorandum  recommending  compulsory 
process.  Mr.  O'Malley  stated  that  he  would  sign  the  protocol  and  memorandum 
which  the  affiant,  after  the  meeting,  prei)ared  immediately.  The  protocol  and 
memorandum  recommending  compulsory  process  was  prepared  for  Mr.  O'Malley's 
signature  and  given  to  Mr.  O'Malley's  secretary  at  approximately  3 :00  p.m.  on 
April  25,  1973.  It  was  given  to  Mr.  O'Malley  shortly  thereafter. 

Attached  is  a  copy  of  affiant's  memorandum  to  the  Commission  for  the  issuance 
of  an  investigational  resolution  signed  by  affiant  and  approved  by  Mr.  O'Malley 
and  Mr.  Ward.  The  memorandum  was  returned  to  affiant  and  received  on  April  25, 
1973  along  with  the  protocol,  copy  attached,  which  had  been  prepared  and  signed 
by  affiant  and  forwarded  to  Mr.  O'Malley  and  from  him  to  Mr.  Ward  during  the 
week,  I  believe,  of  April  16.  The  exact  date  would  have  to  be  checked  with  Mr. 
Ward's  secretary. 

(3)  The  third  full  paragraph  on  page  2  of  Mr.  O'Malley's  memorandum  con- 
tains the  statement :  "You  have  now  told  me  twice  that  you  are  too  busy  to  conduct 
such  an  investigation  and  you  have  refused  to  comply  with  a  direct  order  to 
conduct  an  investigation  in  the  form  desired  by  the  Bureau." 

Affiant  states  that  the  sentence  is  absolutely  false,  because  he  has  never  re- 
fu.sed  to  conduct  an  investigation  in  the  form  de.sired  by  the  Bureau  or  Mr. 
O'Malley.  Affiant  is  not  sure  that  they  are  the  same  in  view  of  the  fact  that  I  do 
recall  being  told  by  Mr.  Ward  that  this  was  not  to  be  a  2(a)  investigation  as  Mr. 
O'Malley  has  informed  me. 

Affiant's  view  was  that  to  follow  Mr.  O'Malley's  plan  would  be  to  completely 
frustrate  the  investigation  and  would  not  be  in  keeping  with  the  Commission's 
direction.  However,  the  affiant  did  not  refuse  to  make  such  an  investigation. 

In  view  of  numerous  other  assignments,  affiant  has  assignments,  including 
the  lumber  investigation,  under  four  assistant  directors,  Mr.  O'Malley  was 
informed  that  I  did  not  think  that  I  would  have  time  for  the  investigation  he 
wanted  without  additional  help.  Mr.  O'Malley  told  affiant  that  he  was  to  get  no 
additional  help  other  than  that  of  the  man  from  Chicago  for  the  total  investiga- 
tion of  ITT  which  was  now  to  be  a  nationwide  investigation  of  ITT's  bread  selling 
practices.  When  the  matter  was  being  considered  at  the  Commission  table,  it  was 
the  Bureau's  position  that  affiant  was  "spread  to  thin"  to  make  even  the  limited 
Michigan  investigation. 

The  affiant  further  states  that  Mr.  O'Malley  at  the  meeting  on  April  25,  1973, 
asked  him  if  he  wanted  off  the  case.  The  affiant  responded  in  the  affirmative  be- 
cause in  his  opinion  nothing  of  substance  was  going  to  come  of  the  case  unless 
Mr.  O'Malley  changed  his  mind  about  how  the  investigation  would  be  made.  There 
are,  of  course,  differences  of  opinion  on  how  the  investigation  should  be  made, 
however,  Mr.  O'Malley's  statement  after  the  meeting  in  Mr.  Ward's  office  that 
this  was  not  to  be  investigated  as  a  2(a)  case  but  a  Section  5  ease  was  a  consid- 
eration in  making  my  affirmative  reply. 

It  is  affiant's  opinion,  that  the  views  expressed  by  Mr.  O'Malley  on  how  the  in- 
vestigation would  be  made  is  just  the  way  ITT  Continental  would  want  the  case 
investigated.  This  is  especially  true  in  view  of  the  fact  that  there  could  be  no 
triple  damage  suits  by  injured  parties  based  on  the  Commission's  record,  if  Sec- 
tion 5  rather  than  2(a)  is  used. 

Eugene  A.  Higgins. 
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To :  Commission. 

From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 

Subject:  (1)  Issuance  of  an  Investigational  Resolution.  (2)  Protocol  for  the  in- 
vestigation of  Roskam  Baking  Company's  complaint  against  ITT  Continental 
Baking  Company's  practices.  (File  No.  711  0103). 

Investigational  Resolution:  The  Commission  by  minute  dated  March  20,  1973, 
directed  an  investigation  of  ITT  Continental  Baking  Company's  pricing  practices 
in  the  State  of  Michigan  and  in  Northern  Ohio,  if  the  Cleveland  Office  was  used. 
The  investigation  was  to  include  shelf-display  agreements. 

It  is  anticipated  that  the  use  of  compulsory  process  will  be  of  considerable 
benefit  in  the  investigation  of  ITT  Continental  Baking  Company.  The  attached 
proposed  resolution  directing  use  of  compulsory  process  covers  pricing  practices 
under  Section  2(a)  and  shelf-display  agreements  under  Section  5  of  the  Federal 
Trade  Commission  Act.  The  resolution  also  covers  sales  below  cost  and  unrea- 
sonably low  prices  in  violation  of  Section  5  and  violations  of  Section  2(d)  and 
2(e)  of  the  amended  Clayton  Act. 

The  reason  for  the  inclusion  of  2(d)  and  2(e)  is  that  ITT  Continental  Baking 
Company  has  furnished  in-store  employees  to  large  customers  in  its  plan  to  obtain 
business  from  competitors.  ITT,  on  occa.sion,  will  apparently  meet  a  competitor's 
price  and  then  furnish  additional  services  or  facilities  to  obtain  their  business.  It 
is  not  anticipated  that  we  bring  a  2(d)  or  2(e)  case  against  ITT  Continental 
Baking  Company,  however,  it  may  be  necessary  to  go  into  these  practices  in  the 
investigation. 

A  copy  of  the  recommended  resolution  is  attached. 

Protocol  for  investigation  of  Roskam' s  complaint:  The  Chicago  office  has 
been  picked  to  conduct  the  investigation  of  Roskam's  complaint  and  Charles 
.Johnson,  an  experienced  attorney  with  that  office,  is  to  make  that  investigation, 
under  the  general  suix^rvision  of  the  writer. 

The  investigation  will  be  limited  to  primary  line,  secondary  line,  and  private 
label  white  pan  bread. 

The  initial  interview  is  to  be  with  Donald  Roskam.  of  Roskam  Baking  Com- 
pany, to  obtain  more  si>ecific  information  concerning  his  complaint.  Because 
of  travel  by  Mr.  Roskam,  he  will  not  be  available  for  an  interview  prior  to  the 
week  of  April  29.  A  meeting  has  been  set  up  at  Mr.  Roskam'  place  of  business 
on  May  1,  1973. 

Information  will  be  obtained  from  Mr.  Roskam  concerning  his  complaint  and 
the  specific  ITT  plants  involved ;  their  approximate  time  of  entry  into  the  mar- 
ket :  and  their  activities  as  he  views  them  back  to  1962.  The  Commission  obtained 
a  Section  7  order  against  acquisitions  by  Continental  Baking  Company,  now 
ITT  Continental  Baking  Company,  in  1962. 

Information  from  Mr.  Roskam  will  concern  loss  of  business  and/or  profit 
because  of  ITT.  The  information  will  also  concern  loss  of  business  and  profit 
due  to  other  bakeries.  Roskam  Baking  Company's  yearly  profit  and  gross  sales 
in  ix)unds  and  dollars  from  1962,  if  practical. 

If  it  api^ears  that  Roskam  Baking  Company  may  be  able  to  stand  up  as  an 
injury  witness  in  a  case  against  ITT,  documentation  of  Roskam's  prices  and 
volume  of  sales  to  specific  customers  (retailers  and  institutional  accounts)  where 
business  and  profit  may  have  been  lost  will  be  obtained.  These  customers,  or 
a  sufficient  number  to  establish  a  pattern,  will  be  interviewed  to  obtain  infor- 
mation about  ITT  and  other  bakeries.  They  will  also  be  interviewed  regarding 
the  purchase  of  shelf  space  by  ITT  and  other  bakeries  and  any  relationship 
between  low  prices  for  private  label  bread  and  shelf  space  for  brand  bread. 

Signed  statements  and  documents  concerning  prices  of  bread  will  be  obtained 
when  appropriate.  Much  of  the  information  and  documents  concerning  ITT 
iiricing  practices  may  not  be  available  in  ITT's  files,  such  as  daily  purchase  slips 
that  show  fre-e  goods,  returns,  credits,  etc.  Information  as  to  any  increase  in 
chain  store  bakeries  in  the  last  10  years  will  also  be  obtained. 

If  it  appears  that  Roskam  Baking  Company  will  not  be  able  to  be  established 
as  an  injury  witness,  the  files  will  be  returned  to  Bureau  of  Competition  and 
a  reiMirt  made  to  the  Commission. 

On  the  other  hand,  if  there  is  a  possibility  that  ITT  has  engaged  in  illegal 
discriminatory  practices  that  have  caused  Roskam  Baking  Company  substantial 
injury,  the  other  bakeries  in  the  area  will  be  interviewed  for  additional  leads 
and  similar  information  as  to  that  obtained  from  Roskam  concerning  sales, 
profit,  etc. 

Information  and  documentation  will  then  l>e  obtained  from  ITT  by  compul- 
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sory  process  or  otherwise  concerning  tlie  profit  and  loss  from  the  plants  in  the 
area  and  sales  to  the  specific  customers  identified,  by  the  bakeries  interviewed., 
as  the  most  likely  to  involve  illegal  practices  by  ITT. 

In  addition,  it  is  anticipated  that  the  Bureau  of  Competition  will  in  the  near 
future  use  compulsory  process  to  obtain  specific  information  from  ITT  concerning 
its  liread  sales  in  the  United  States. 


May  3, 1973. 

To :  Eugene  Higgins,  Attorney. 

From :  Joseph  J.  O'Malley,  Assistant  Director,  Bureau  of  Competition. 
Subject :   This  is  what  we  want  done.   Please  revise  your  protocol  to  reflect. 
I  am  not  wed  to  the  language. 

The  investigation  will  be  conducted  in  two  concurrent  phases.  As  Roskam's 
complaint,  if  valid,  will  require  a  review  of  ITT  files,  the  Bureau,  working  with 
the  Chicago  OflBce,  intends  to  utilize  compulsory  process  to  determine  the  areas 
in  which  it  appears  most  probable  that  ITT  Continental  has  been  engaging  in 
predatory  pricing.  Should  it  appear  from  interviews  with  Roskam  (the  first 
having  been  held  on  May  1,  1973,  that  he  has  suffered  injury  as  a  result  of  ITT's 
practices,  the  inquiry  in  that  geographical  area  will  be  expanded. 

In  the  meantime,  material  from  ITT  Continental  should  disclose  a  pattern  of 
predation  or  substantial  indications  of  such  if,  as  alleged,  a  pattern  does  exist 
throughout  the  country.  Roskam's  complaint  must  be  analyzed  within  such  a 
context. 

Interviews  in  the  Michigan  area  are  already  under  way.  It  is  anticipated 
that  investigational  hearings  in  this  matter  should  be  completed  within  sixty 
days  after  an  authorization  for  compulsory  process.  Depending  upon  the  facts 
developed,  a  report  to  the  Commission  closing  the  investigation  or  advising  of 
additional  steps  planned  will  be  made  by  the  undersigned  on  or  before  August  15, 
1973. 


May  3,  1973. 

To :  Commission. 

From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 

Subject:  (1)  Issuance  of  an  Investigational  Resolution.  (2)  Protocol  for  the 
investigation  of  Roskam  Baking  Company's  complaint  against  ITT  Con- 
tinental Baking  Company's  practices.  (File  No.  711  0103). 

Invr^tigational  Resolution:  The  Commission  by  minute  dated  March  20,  1973, 
directed  an  investigation  of  ITT  Continental  Baking  Company's  pricing  prac- 
tices in  the  State  of  Micliigan  and  in  Northern  Ohio,  if  the  Cleveland  Office  was 
used.  The  investigation  was  to  include  shelf-display  agreements. 

It  is  anticipated  that  the  use  of  compulsory  process  will  be  of  considerable 
benefit  in  tlie  investigation  of  ITT  Continental  Bakiiig  Company.  The  attached 
proposed  resolution  directing  use  of  compulsory  process  covers  pricing  practices 
under  Section  2(a)  and  .shelf-display  agreements  under  Section  5  of  the  Federal 
Trade  Commission  Act.  The  resolution  also  covers  sales  below  cost  and  unreason- 
ably low  prices  in  violation  of  Section  T>  and  violations  of  Section  2(d)  and  2(e) 
of  the  amended  Clayton  Act. 

The  reason  for  the  inclusion  of  2(d)  and  2(e)  is  that  ITT  Continental  Baking 
Company  has  furnished  in-store  employees  to  large  customers  in  its  plan  to 
obtain  business  from  competitors.  ITT,  on  occasion,  will  apparently  meet  a  com- 
petitor's price  and  then  furnish  additional  services  or  facilities  to  obtain  their 
business.  It  is  not  anticipated  that  we  bring  a  2(d)  or  2(e)  case  against  ITT 
Continental  Baking  Company,  however,  it  may  be  necessary  to  go  into  these 
practices  in  the  investigation. 

A  copy  of  the  recommended  resolution  is  attached. 

Protocol  for  investigation  of  Roskam's  complaint:  The  Chicago  office  has  been 
picked  to  conduct  the  investigation  of  Roskam's  complaint  and  Charles  Johnson, 
an  experienced  attorney  with  that  office,  is  to  make  that  inve.stigation,  under 
the  general  supervision  of  the  writer. 

The  investigation  will  be  limited  to  primary  line,  secondary  line,  and  private 
label  white  pan  bread. 

The  initial  interview  is  to  be  with  Donald  Roskam,  of  Roskam  Baking  Company, 
to  obtain  more  specific  information  concerning  his  complaint.  Because  of  travel 
I\Ir.  Roskam  will  not  be  available  for  an  interview  prior  to  the  week  of  April  29. 
A  meeting  has  been  set  up  at  Mr.  Roskam's  place  of  business  on  May  1,  1973. 

Information  will  be  obtained  from  Mr.  Roskam  concerning  his  complaint  and 
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the  specific  ITT  plants  involved  ;  their  approximate  time  of  entry  into  the  market ; 
and  their  activities  as  he  views  them  haclc  to  liHVi.  The  Commission  obtained  a 
Section  7  order  against  acquisitions  by  Continental  Baking  Company,  now  ITT 
Continental  Baking  Company,  in  1962. 

Information  from  ^Nlr.  Roskam  will  concern  loss  of  business  and/or  profit 
because  of  ITT.  The  information  will  also  concern  loss  of  business  and  profit 
due  to  other  bakeries.  Roskam  Baking  Company's  yearly  profit  and  gross 
sales  in  pounds  and  dollars  from  1962  ,if  practical. 

If  it  appears  that  Roskam  Baking  Company  may  be  able  to  stand  up  as  an 
injury  witness  in  a  case  against  ITT,  documentation  of  Roskam's  prices  and 
volume  of  sales  to  specific  customers  (retailers  and  Institutional  accounts)  where 
business  and  profit  may  have  been  lost  will  l)e  obtained,  llie.se  customers,  or  a 
sufficient  number  to  establish  a  pattern,  will  be  interviewed  to  obtain  informa- 
tion about  ITT  and  other  bakeries.  They  will  also  be  interviewed  regarding  the 
purchase  of  shelf  space  by  ITT  and  other  bakeries  and  any  relationship  between 
low  prices  for  private  label  bread  and  shelf  space  for  brand  bread. 

Signed  statements  and  documents  concerning  prices  of  bread  will  be  obtained 
when  appropriate.  Much  of  the  information  and  documents  concerning  ITT  pricing 
practices  may  not  be  available  in  ITT's  files,  such  as  daily  purchase  slips  that 
show  free  goods,  returns,  credits,  etc. 

Information  as  to  any  increase  in  chain  store  bakeries  in  the  last  10  years  will 
also  be  obtained. 

If  it  appears  that  Roskam  Baking  Company  will  not  be  able  to  be  established 
as  an  injury  witness,  the  files  will  be  returned  to  Bureau  of  Competition  and 
a  report  made  to  the  Commission. 

On  the  other  hand,  if  there  is  a  possibility  that  ITT  has  engaged  in  illegal 
discriminatory  practices  that  have  caused  Roskam  Baking  Company  substantial 
injury,  the  other  bakeries  in  the  area  will  be  interviewed  for  additional  leads  and 
similar  information  as  to  that  obtained  from  Roskam  concerning  sales,  profit,  etc. 

Information  and  documentation  will  then  be  obtained  from  ITT  by  compulsory 
process  or  otherwise  concerning  the  profit  and  loss  from  the  plants  in  the  area 
and  sales  to  the  specific  customers  identified,  by  the  bakeries  interviewed,  as  the 
most  likely  to  involve  illegal  practices  by  ITT. 

In  the  meantime,  after  the  Commission  has  authorized  compulsory  process, 
investigational  hearings  will  be  held  in  an  attempt  to  disclose  a  pattern  of  preda- 
tion  or  substantial  indications  of  its  l)y  ITT  throughout  the  country. 

It  is  anticipated  that  the  investigational  hearings  will  be  completed  within 
sixty  days  after  the  authorization  for  compulsory  process.  Deix-nding  upon  the 
facts  developed,  a  report  to  the  Commission  closing  the  investigation  or  advising 
of  additional  steps  planned  will  be  made  to  the  Commis.sion  on  or  before  August  15, 
1973,  by  Mr.  Joseph  J.  O'Malley,  Assistant  Director,  Bureau  of  Competition. 


To :  Commission. 

From  :  Eugene  A.  Higgins.  Attorney,  Bureau  of  Competition. 

Subject:  (1)  Issuance  of  an  Investigational  Resolution.  (2)  Protocol  for  the 
investigation  of  Roskam  Baking  Company's  complaint  against  ITT  Con- 
tinental Baking  Company's  practices.  (File  No.  711  0103) . 

Investigational  Resolution:  The  Commission  by  minute  dated  March  20,  1973, 
directed  an  investigation  of  ITT  Continental  Baking  Company's  pricing  practices 
in  the  State  of  Michigan  and  in  Northern  Ohio,  if  the  Cleveland  Office  was 
used.  The  investigation  was  to  include  shelf-display  agreements. 

It  is  anticipated  that  the  use  of  compulsory  process  will  be  of  considerable 
benefit  in  the  investigation  of  ITT  Continental  Baking  Company.  The  attached 
proposed  resolution  directing  use  of  compulsory  process  covers  pricing  practices 
under  Section  2(a)  and  shelf-display  agreements  under  Section  5  of  the  Federal 
Trade  Commission  Act.  The  resolution  also  covers  sales  below  cost  and  unreason- 
ably low  prices  in  violation  of  Section  5  and  violations  of  Section  2(d)  and  2(e) 
of  the  amended  Clayton  Act. 

The  reason  for  the  inclusion  of  2(d)  and  2(e)  is  that  ITT  Continental  Baking 
Company  has  furnished  instore  empolyees  to  large  customers  in  its  plan  to  ob- 
tain bu.siness  from  competitors.  ITT,  on  occasion,  will  apparently  meet  a  com- 
petitor's price  and  then  furnish  additional  services  or  facilities  to  obtain  their 
business.  It  is  not  anticipated  that  we  bring  a  2(d)  or  2(e)  case  against  ITT 
Continental  Baking  Company,  however,  it  may  be  necessary  to  go  into  these  prac- 
tices in  the  investigation. 
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A  copy  of  the  recommended  resolution  is  attaclied. 

Protocol  for  mvestigation  of  Roskam's  oomplaint:  The  Chicago  oflSce  has  been 
picked  to  conduct  the  investigation  of  Roslvam's  complaint  and  Charles  Johnson, 
an  experienced  attorney  with  that  office,  is  to  make  that  investigation,  under  the 
general  supervision  of  the  writer. 

The  investigation,  which  is  now  actively  being  pursued  in  Michigan  by  Mr. 
Johnson  who  has  contacted  Mr.  Roskam.  will  be  limited  to  primary  line,  second- 
ary line,  and  private  label  white  pan  bread. 

Information  will  be  obtained  from  Mr.  Roskam  concerning  his  complaint  and 
the  specific  ITT  plants  involved ;  their  approximate  time  of  entry  into  the  mar- 
ket ;  and  their  activities  as  he  views  them  back  to  1962.  The  Commission  ob- 
tained a  Section  7  order  against  acquisitions  by  Continental  Baking  Company, 
now  IT^r  C<mtinental  Baking  Company,  in  VMfl. 

Information  from  Mr.  Roskam  will  concern  loss  of  business  and/or  profit  be- 
cause of  ITT.  The  information  will  also  concern  loss  of  business  and  profit  due 
to  other  bakeries.  Roskam  Baking  Company's  yearly  profit  and  gross  sales  in 
pounds  and  dollars  from  19G2,  if  practical. 

If  it  appears  that  Roskam  Baking  Company  may  be  able  to  stand  up  as  an 
injury  witness  in  a  case  against  ITT,  documentation  of  Ro.skam's  prices  and 
volume  of  sales  to  specific  customers  (retailers  and  institutional  accounts)  where 
business  and  profit  may  have  been  lost  will  be  obtained.  These  customers,  or  a 
sufficient  number  to  establish  a  pattern,  will  be  interviewed  to  obtain  informa- 
tion about  ITT  and  other  bakeries.  They  will  also  be  interviewed  regarding  the 
purchase  of  shelf  space  by  ITT  and  other  bakeries  and  any  relationship  between 
low  prices  for  private  label  bread  and  shelf  space  for  brand  bread. 

Signed  statements  and  documents  concerning  prices  of  bread  will  be  obtained 
when  appropriate.  Much  of  the  information  and  documents  concerning  ITT 
pricing  practices  may  not  be  available  in  ITT's  files,  such  as  daily  purchase  slips 
that  show  free  foods,  returns,  credits,  etc.  Information  as  to  any  increase  in 
chain  store  bakeries  in  the  last  10  years  will  also  be  obtained. 

If  it  api>ears  that  Roskam  Baking  Company  will  not  be  able  to  be  established 
as  an  injury  witness,  the  files  will  be  returned  to  Bureau  of  Competition  and  a 
report  made  to  the  Commission. 

On  the  other  hand,  if  there  is  a  possibility  that  ITT  has  engaged  in  illegal 
discriminatory  practices  that  have  caused  Ro.skam  Baking  Company  substantial 
injury,  the  other  bakeries  in  the  area  will  be  interviewed  for  additional  leads 
and  similar  information  as  to  that  obtained  from  Roskam  concerning  sales, 
profit,  etc. 

Information  and  documentation  will  then  be  obtained  from  ITT  by  compulsory 
process  or  otherwi.se  concerning  the  profit  and  kxss  from  the  plants  in  the  area 
and  sales  to  the  specific  customers  identified,  by  the  bakeries  interviewed,  as  tiie 
most  likely  to  involve  illegal  practices  by  ITT. 

In  the  meantime,  after  the  Commission  has  authorized  compulsory  process, 
inve.s:tigational  hearings  will  be  held  in  an  attempt  to  disclose  a  pattern  of  preda- 
tion  or  sub.stantial  indication  of  it  by  ITT  throughout  the  coimtry. 

It  is  anticipated  that  the  investigational  hearings  will  be  completed  within  sixty 
days  after  the  authorization  for  compulsory  process.  Depending  uix)n  the  facts 
developed,  a  report  to  the  Commission  closing  the  investigation  or  advising  of 
additional  steps  planned  will  be  made  to  the  Commis.sion  on  or  before  August  15, 
1973. 


May  8,  1973. 
To :  Basil  J.  Mezines,  Executive  Director. 
From  :  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
Subject :  Eugene  A.  Higgins  :  Attached  Papers. 

The  attached  May  2,  1973  memo  from  Mr.  Higgins  to  me  concerns  what  I  be- 
lieve was  at  most  a  misunderstanding  concerning  appropriate  instructions  Mr. 
O'Malley  gave  to  Mr.  Higgins  in  connection  with  an  investigation  of  ITT  Con- 
tinental" Baking  Company  (File  711  0103).  I  have  .suggested  to  Mr.  Higgins  that 
he  .should  comply  with  Mr.  O'Malley's  instructions,  but  the  misunderstanding 
concerning  conduct  of  the  investigation  has  continued.  In  the  attached  memo  Mr. 
Higgins  insists  that  an  FBI  polygraph  investigation  is  warranted. 

Under  the  circumstances.  I  am  forwarding  the  matter  to  you  with  my  recom- 
mendation against  an  FBI  investigation  or  any  similar  inquiry.  The  confusion 
about  "who  said  what"  is  not  .significant,  in  my  view. 
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The  difficulty  of  achieving  adequate  cooperation  in  carrying  out  a  proper  assign- 
ment, however,  is  a  serious  issue.  Since  it  would  appear  to  be  difficult  for  Mr. 
Higgins  to  carry  out  his  assignments  under  Mr.  O'Malley's  supervision  in  light 
of  this  conflict,  I  have  relieved  Mr.  Higgins  of  his  assignment  to  the  ITT  investiga- 
tion. Under  the  circumstances,  I  believe  it  would  be  better  for  Mr.  Higgins'  morale 
and  would  be  helpful  from  the  viewix)int  of  staff  management  generally  for  Mr. 
Higgins  to  be  transferred  to  the  Bureau  of  Consumer  Protection  or  to  an  appro- 
priate regional  office.  I  so  recommend. 

With  these  matters  in  mind  and  considering  your  April  27,  1973  memorandum 
to  me,  I  hereby  withdraw  the  recommendation  for  Mr.  Higgins'  promotion. 


May  14,  1973. 
To :  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Comi^tition. 
Subject :  ITT  investigation. 

Attached  hereto  is  the  memo  to  the  Commission  from  me  concerning  the  is- 
suance of  the  investigational  resolution  and  protocol  for  the  ITT  investigation 
that  I  informed  you  has  been  pending  with  Mr.  O'Malley  since  May  4,  1973.  It 
is  my  understanding  that  this  memo  complies  with  all  of  Mr.  O'Malley's  instruc- 
tions and  he  has  not  indicated  any  problems  with  it  to  me.  I  say  this  because  on 
May  7,  you  informed  me  that  Mr.  O'Malley  had  said  that  I  had  not  followed  his 
instructions  pertaining  to  the  resolution  and  protocol.  You  also  indicated  this  in 
your  May  8,  memo  to  Mr.  Mezines  and  you  again  informed  me  of  this  on  May 
9.  I  have  tried  to  comply  with  Mr.  O'Malley's  memo  and  I  am  at  a  loss  to  under- 
stand what  I  have  not  done  in  accordance  with  his  instructions.  I  did,  of  course, 
make  a  note  for  the  file  indicating  that  the  recommendations  are  other  than  mine 
in  the  memo  I  was  directed  to  sign  by  Mr.  O'Malley. 

On  May  7,  I  informed  you  that  I  was  of  the  opinion  that  I  had  complied  with 
Mr.  O'Malley's  instructions,  and  that  he  had  made  no  indications  to  me  that 
the  May  4,  memo  did  not  comply.  Accordingly,  I  have  difficulty  understanding 
why  you  wrote  to  Mr.  Mezines  and  sent  a  copy  to  tlie  Chairman  (Bob  Lewis)  on 
May  8,  and  indicated  that  I  had  not  complied  with  Mr.  O'Malley's  instructions 
when  neither  you  nor  Mr.  O'Malley,  either  orally  or  in  writing,  have  informed 
me  of  where  I  failed  to  carry  out  Mr.  O'Malley's  instructions.  I  believe  I  should 
be  told  in  writing  of  the  si)ecific  nature  of  my  failure  to  carry  out  his  instructions. 
It  appears  to  me  to  be  somewhat  absurd,  but  actually  it  is  very  serious,  for  you 
to  indicate  to  Mr.  Mezines  and  the  Chairman's  office  that  I  have  failed  to  carry 
out  Mr.  O'Malley's  instructions  when  neither  you  nor  I  know  in  what  way  I  have 
failed  to  do  so.  If  you  do  know,  please  tell  me,  preferable  in  writing. 

Besides  my  May  4  memo,  attached  are  copies  of  other  memos  and  transmittal 
slips  that  were  prepared  by  me  and  forwarded  to  Mr.  O'Malley  as  far  back  as 
April  25,  that  have  evidently  not  been  forwarded  to  you.  The  attachments  are : 

Attachment  1:  my  May  4,  memo  to  the  Commission  pursuant  to  Mr.  O'Malley's 
instructions.  Also  attached  is  my  transmittal  slip  to  you  and  Mr.  O'Malley. 

Attachment  2:  memo  furnished  to  Mr.  O'Malley  on  April  25,  pursuant  to  my 
conversation  with  him,  also  a  transmittal  slip  to  Mr.  O'Malley  dated  April  25, 
1973. 

Attachment  3:  memo  to  the  Commission  signed  by  me  on  May  2,  1973,  with  Mr. 
O'Malley's  requested  changes. 

As  you  may  recall.  I  was  in  your  office  on  May  2,  concerning  the  memo  which 
Mr.  O'Malley  had  written  to  me.  You  informed  me  that  the  matter  had  appar- 
ently been  straighten  out  because  Mr.  O'Malley  had  informed  you  that  I  had 
furnished  him  with  the  requested  memo. 

Attachment  If:  memo  I  wrote  to  the  Commission  making  changes  recommended 
by  Mr.  O'Malley  to  be  made  on  my  May  2  memo  (Attachment  3)  this  was  pur- 
.suant  to  Mr.  O'Malley's  May  3  memo  which  is  attached.  An  error  did  appear  on 
page  2  of  my  memo.  The  error  was  due  to  copying  a  paragraph  from  the  protocol 
furnished  you  the  week  of  April  16.  The  wording  of  the  May  1  interview  at  Ros- 
kam  should  have  been  changed  to  past  tense. 

Attachment  5:  the  investigational  resolution  and  protocol  which  had  been  for- 
warded to  you  the  week  of  April  16.  It  is  noted  that  you  and  Mr.  O'Malley  signed 
the  resolution.  ALso  attached  is  your  transmittal  slip  that  was  forwarded  to  Mr. 
O'Malley  on  April  19,  which  did  not  indicate  any  serious  problem  with  the 
protocol. 
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As  1  have  iuformed  you  this  matter  is  very  difhcult  for  me  to  understand.  I 
have  worked  at  F.T.C.  for  approximately  sixteen  (16)  years  and  have  never  run 
into  the  difficulty  I  have  had  with  Mr.  U'Malley,  who  was  assigned  as  my 
MiixTvisor  on  April  13,  1973.  Within  two  weeks  he  was  accusing  me  of  not  carrying 
out  a  direct  order ;  i.e.  to  sign  a  memo  to  the  Commis.sion  making  recommenda- 
tions, some  of  which  were  contrary  to  my  views  of  what  should  be  done. 

As  you  know,  I  have  taken  a  number  of  direct  assignments  from  your  oflSce, 
and  I  have  received  no  complaints  in  the  handling  of  those  matters.  Also,  I  have 
handled  a  number  of  matters  since  you  have  been  here  under  Dan  Han.scom, 
Ernest  Barnes,  Harry  Garfield,  a  few  under  Ross  Young,  and  one  under  Owen 
Johnson  with  no  supervisory  problems.  It  has  only  been  since  Mr.  O'Malley 
became  my  supervisor  in  the  middle  of  April,  1973,  have  I  had  such  a  problem 
and  this  is  about  the  ITT  investigation,  File  No.  711  0103  that  the  Bureau  recom- 
mended closing  at  a  time  I  was  recommending  a  thorough  investigation  with 
the  possibility  of  a  complaint  by  the  end  of  1972. 

Prior  to  leaving  both  Mr.  Hanscom  and  Mr.  Barnes  told  me  they  had  recom- 
mended me  for  a  promotion  as  did  Mr.  Garfield,  Mr.  O'Malley,  Mr.  Liedquist, 
and  you  since  the  first  of  1973. 

Mr.  O'Malley  apparently  had  no  problem  with  my  prior  assignment  under  him, 
because  in  December,  1972,  he  approved  and  forwarded  to  you,  without  changing 
a  comma,  the  proposed  "Guides  for  the  Newspaper  Industry  Pertaining  to  Dis- 
crinunatory  Practices"  which  I  had  prepared. 

In  fact.  Mr.  O'Malley,  earlier  this  year,  told  me  he  was  backing  me  for  a 
promotion.  Mr.  Liedquist,  who  was  my  supervisory  prior  to  Mr.  O'Malley,  informed 
me  that  he  had  made  a  recommendation,  in  writing,  for  my  promotion,  which  I 
understood  was  forwarded  to  Mr.  Mezines  in  the  latter  part  for  March,  1973.  My 
only  possible  difference  with  Mr.  Liedquist,  prior  to  Mr.  O'Malley  becoming 
my  supervisor,  was  his  comment  to  me  prior  to  going  to  the  Commission  table 
on  the  ITT  matter  on  March  20,  1973.  He  informed  me  that  he  did  not  approve 
of  my  trying  to  keep  the  ITT  investigation  alive  and  that  he  would  back  the 
Bureau's  recommendation  for  closing. 

I  presently  do  not  agree  with  Mr.  O'Malley  that  we  should  drop  the  Section 
2(a)  investigation  and  look  at  this  solely  as  a  Section  .^  matter.  However,  I  have 
not  refused  to  carry  it  out  as  a  Section  .5  investigation  or  to  conduct  it  in  the 
way  Mr.  O'Malley  desires.  In  this  regard,  it  may  be  noted  that  I  had  asked  Mr. 
O'Malley  if  I  could  reply  to  Mr.  Mann's  memo  to  the  Commission,  because  I 
thought  the  memo  was  not  factual  to  say  the  least,  but  Mr.  O'Malley  told  me  not 
to  and  I  did  not,  although,  I  wanted  to  very  much. 

Jt  may  be  recalled  that,  at  the  Commission  table,  I  expressed  the  view  that  I 
did  not  expect  much  from  the  Roskam  investigation  because  I  did  not  believe  he 
was  being  hurt  to  the  extent  others  had  been  injured  by  ITT  and  for  that  reason 
I  wanted  Laub  Baking  Company  covered  in  the  investigation.  I  could,  of  course, 
lie  wrong  but  I  had  talked  to  Mr.  Roskam,  who  appeared  to  have  a  problem,  but  did 
not  sound  desperate.  Part  of  his  problem  appeared  to  be  the  high  mark  up  (30- 
40%)  retail  stores  in  his  area  were  making  on  his  brand  label  bread. 

Mr.  O'Malley  had  told  me  that  there  is  to  be  no  investigation  of  Laub  Baking 
Company's  problems  or  of  Prosser's  in  California,  both  of  which  were  the  subjects 
of  my  memo  to  you  over  a  year  ago.  The  case  was  a  difficult  one  from  the  begin- 
ning and  it  has  become  much  more  difficult  because  of  the  grain  and  wheat 
problem,  ITT's  knowledge  of  our  investigation  for  over  two  (2)  years  and 
delay. 

Accordingly,  I  believe  we  should,  if  possible,  and  with  Commission  approval, 
develop  injury  witnesses  as  soon  as  possible  and  then  subpoena  ITT.  If  Roskam 
cannot  be  developed  as  an  injury  witness  what  good  will  it  do  as  to  spend  the 
tinte  and  money  to  subpoena  ITT  Immediately,  as  Mr.  O'Malley  proposes  "in 
order  to  determine  whether  its  files  would  disclose  a  plan  by  the  company  to 
utilize  its  profits  in  other  areas  of  the  country  to  effect  the  destruction  of  the 
independent  bakers  in  Michigan"  (See  page  1  of  Mr.  O'Malley's  ^lay  1.  1973. 
memo  to  me). 


To :  Commission. 

From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 

Subject:  (1)  Issuance  of  an  Investigational  Resolution.  (2)  Protocol  for  the  in- 
vestigation of  Roskam  Baking  Company's  complaint  again.st  ITT  Continental 
Raking  Company's  practices.  (File  No.  711  0109). 
Tnrefttlfjational  Re.tnliition:  The  Commission  by  minute  dated  March  20.  1973, 

directed  an  investigation  of  ITT  Continental  Baking  Company's  pricing  practices 

in  the  State  of  Michigan  and  in  Northern  Ohio,  if  the  Cleveland  Office  was  used. 

The  investigation  was  to  include  shelf-di.splay  agreements. 
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It  is  anticipated  that  the  use  of  compulsory  process  will  be  of  considerable 
benefit  in  the  investigation  of  ITT  Continental  Baking  (^onipany.  The  attached 
proposed  resolution  directing  use  of  compulsory  process  covers  pricing  practices 
imder  Section  2(a)  and  shelf-display  agreements  under  Section  5  of  the  Federal 
Trade  Oomniissiou  Act,  The  resolution  also  covers  sales  below  cost  and  unrea- 
sonably low  prices  in  violation  of  Section  5  and  violations  of  Section  2(d)  and 
2(e)  of  the  amended  Clayton  Act. 

The  reason  for  the  inclusion  of  2(d)  and  2(e)  is  that  ITT  Continental  Baking 
Company  has  furnished  in-store  employees  to  large  customers  in  its  plan  to  obtain 
business  from  competitors.  ITT,  on  occasion,  will  apparently  meet  a  competitor's 
price  and  then  furnish  additional  serv-ices  or  facilities  to  obtain  their  business. 
It  is  not  anticipated  that  we  bring  a  2(d)  or  2(e)  case  against  ITT  Continental 
Baking  Company,  however,  it  may  be  necessary  to  go  into  these  practices  in  the 
investigation. 

A  copy  of  the  recommended  resolution  is  attached. 

Protocol  for  investigation  of  Roskani's  complaint:  The  Chicago  ofl&ce  has  been 
picked  to  conduct  the  investigation  of  Roskam's  complaint  and  Charles  Johnson, 
an  experienced  attorney  with  that  office,  is  to  make  that  investigation,  under  the 
general  supervision  of  the  writer. 

The  investigation,  which  is  now  actively  being  pursued  in  Michigan  by  Mr. 
Johnson  who  has  contacted  Mr.  Roskam,  will  be  limited  to  primary  line,  second- 
ary line,  and  private  label  white  pan  bread. 

Information  v\ill  be  obtained  from  Mr.  Roskam  concerning  his  complaint  and 
the  specific  ITT  plants  involved ;  tlieir  approximate  time  of  entry  into  the  mar- 
ket ;  and  their  activities  as  he  views  them  back  to  1962.  The  Commission  obtained 
a  Section  7  order  against  acquisitions  by  Continental  Baking  Company,  now  ITT 
Continental  Baking  Company,  in  1962. 

Information  from  Mr.  Roskam  will  concern  loss  of  business  and/or  profit  be- 
cause of  ITT.  The  information  will  also  concern  loss  of  business  and  profit  due  to 
other  bakeries.  Roskam  Baking  Company's  yearly  profit  and  gross  sales  in  poiinds 
and  dollars  from  1962,  if  practical. 

If  it  appears  that  Roskam  Baking  Company  may  be  able  to  stand  up  as  an 
injury  witness  in  a  case  against  ITT,  documentation  of  Roskam's  prices  and 
volume  of  sales  to  specific  customers  (retailers  and  institutional  accounts) 
where  business  and  profit  may  have  been  lost  will  be  obtained.  These  customers, 
or  a  sufficient  number  to  establish  a  pattern,  will  be  interviewed  to  obtain  infor- 
mation about  ITT  and  other  bakeries.  They  will  also  be  interviewed  regarding 
the  purchase  of  shelf  space  by  ITT  and  other  bakeries  and  any  relationship  be- 
tween low  prices  for  private  label  bread  and  shelf  space  for  brand  bread. 

Signed  statements  and  documents  concerning  prices  of  bread  will  be  obtained 
when  appropriate.  Much  of  the  information  and  documents  concerning  ITT  pric- 
ing practices  may  not  be  available  in  ITT's  files,  such  as  daily  purchase  slips  that 
show  free  goods,  returns,  credits,  etc.  Information  as  to  any  increase  in  chain 
store  bakeries  in  the  last  10  years  will  also  be  obtained. 

If  it  appears  that  Roskam  Baking  Company  will  not  be  able  to  be  established 
as  an  injury  witness,  the  files  will  be  returned  to  Bureau  of  Competition  and  a 
report  made  to  the  Commission. 

On  the  other  hand,  if  there  is  a  iwssibility  that  ITT  has  engaged  in  illegal 
discriminatory  practices  that  have  caused  Roskam  Baking  Company  substantial 
injury,  the  other  bakeries  in  the  area  will  be  interviewed  for  additional  leads 
and  similar  information  as  to  that  obtained  from  Roskam  concerning  sales, 
profit,  etc. 

Information  and  documentation  will  then  be  obtained  from  ITT  by  com- 
pulsory process  or  otherwise  concerning  the  profit  and  loss  from  the  plants 
in  the  area  and  sales  to  the  specific  customers  identified,  by  the  bakeries  inter- 
viewed, as  the  most  likely  to  involve  illegal  practices  by  ITT. 

In  the  meantime,  after  the  Commission  has  authorized  compulsory  process, 
investigational  hearings  will  be  held  in  an  attempt  to  disclose  a  pattern  of 
predation   or   substantial   indications   of  it  by   ITT  throughout   the  country. 

It  is  anticipated  that  the  investigational  hearings  will  be  completed  within 
sixty  days  after  the  authorization  for  compulsory  proce.ss.  Depending  upon  the 
facts  developed,  a  report  to  the  Commission  closing  the  investigation  or  advising 
of  additional  steps  planned  will  be  made  to  the  Commission  on  or  before 
August  15,  1973. 
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United    States   of   America   Before   Federal   Trade   Commission 

Commissioners :  Lewis  A.  Engman,  Chairman,  Paul  Rand  Dixon,  Everette  Mac- 
Intyre,  Mary  Gardiner  Jones,  and  David  S.  Dennison,  Jr. 

resolution  directing  use  op  compulsory  process  in  nonpublic  investigation 
File  No.  711  0103  ITT  Continental  Baking  Company 

Nature  and  Scope  of  Investigation :  To  determine  whether  ITT  Continental 
Baking  Company,  a  corporation,  may  be  engaging,  or  may  have  engaged,  in  the 
United  States  in  the  sale  of  bread  and  other  bakery  products  at  below  cost 
and  unreasonably  low  prices,  in  the  purchase  of  shelf  and  display  space  from 
retailers,  in  price  discrimination,  and  in  discrimination  in  the  furnishing  of 
services  or  facilities,  in  violation  of  Section  5  of  the  Federal  Trade  Commission 
Act  (15  U.S.C.  45)  and/or  Section  2  of  the  Clayton  Act,  as  amended  (15 
U.S.C.  13). 

The  Federal  Trade  Commission  hereby  resolves  and  directs  that  any  and 
all  compulsory  processes  available  to  it  be  used  in  connection  with  this  in- 
vestigation. 

Authority  to  Conduct  Investigation:  Sections  6,  9,  and  10  of  Federal  Trade 
Commission  Act,  15  U.S.C.  46,  49,  50:  FTC  Procedures  and  Rules  of  Practice 
16  C.F.R.  1.1,  et  seq.  and  supplements  thereto. 

By  direction  of  the  Commission. 


May  14,  1973. 
To :  Commission. 

From :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 
Subject :  Request  for  FBI  Investigation  of  the  Matter  of  ITT  Continental  Bak- 
ing Company— File  No.  711  0103. 

I  am  very  reluctant  to  make  the  captioned  recommendation,  however,  I  feel  that 
the  integrity  of  the  Commission  itself  may  be  involved  and  I  know  of  no  other 
way  to  cope  with  the  matter  unless  a  Congressional  investigation  is  made.  I  have 
done  what  I  could  at  the  staff  level. 

My  reluctance  to  sign,  not  write  but  sign,  a  memo  making  recommendations 
to  the  Commission  on  the  ITT  investigation,  some  of  which,  in  my  view,  were  not 
in  keeping  with  the  public  interest  have  resulted  in  Mr.  Ward  first  threatening 
to  withdraw  and  then  withdrawing  his  recommendation  for  my  promotion  and 
recommending  a  transfer  for  me  and  Mr.  Mezines  telling  me  that  I  would  be 
"hounded  out  of  the  Commission",  and  fired,  unless  I  cooperated.  I  have,  on  the 
other  hand,  informed  both  Mr.  Mezines  and  Mr.  Ward  that  if  this  is  how  the 
Commission  is  going  to  operate,  I  want  nothing  to  do  with  it. 

This  is  a  strange  case.  Over  one  year  ago,  by  minute  dated  February  23,  1972, 
the  Commission  directed  staff  to  furnish  a  report  on  the  ITT  matter  to  the  Com- 
mission. In  April,  1972,  the  senior  attorney  on  the  investigation,  the  undersigned, 
wrote  a  memo  to  Alan  Ward  giving  various  information  about  the  industry  and 
with  the  opinion  that  a  complaint  could  probably  be  issued  against  ITT  by  the 
end  of  1972,  if  the  investigation  was  propertly  staffed.  Dan  Hanscom  had  a 
memo  prepared  as  the  Bureau's  recommendation  with  a  similar  recommendation. 
Subsequent  to  Mr.  Hanscom  leaving.  Mr.  Ward  had  the  Bureau's  recommenda- 
tion changed  to  closing  the  investigation.  I  should  say  that  Mr.  Ward  did  have 
support  from  a  number  of  other  members  on  the  staff  for  his  recommendation. 
The  question  of  using  the  necessary  manpower  for  the  investigation  could,  by 
some,  be  considered  a  closed  question. 

In  response  to  the  Februai-y  23,  1972,  Commission  minute  Mr.  Ward  forwarded 
my  April,  1972  memo  and  the  various  other  memoranda  to  the  Commission  for 
consideration  on  January  24,  1973.  There  was  no  investigation  of  ITT  as  such 
conducted  while  these  matters  were  pending. 

In  fact,  in  December,  1972,  a  number  of  independent  bakers,  including  Mr. 
Roskam,  were  coming  to  Washington  to  discuss  their  problems  and  I  had  been 
invited  to  attend  the  meeting  and  listen  to  their  complaints  on  an  informal  basis. 
The  afternoon  before  the  meeting,  I  informed  Mr.  Barnes  that  I  was  going  to 
attend  and  he  expressed  no  objections,  however,  on  the  morning  of  the  meeting  I 
was  called  to  Mr.  Ward's  oflSee  and  told  not  to  go  to  the  meeting. 

The  Commission  considered  the  January  24.  1973  memo  on  March  20,  1973  and 
recommended  a  limited  investigation  of  Ro.skam's  complaint  in  Michigan  and 
Laub's  in  Ohio,  if  the  Cleveland  oflSce  was  used. 
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The  Bureau  and  Mr.  Cortese  decided  to  use  the  Chicago  office.  I,  immediately, 
got  in  contact  with  the  attorney  assigned,  Charles  Johnson,  and  gave  verbal  in- 
structions. He  then  contacted  Mr.  Roskam. 

I  was  also  requested  to  prepare  a  protocol  and  investigational  resolution.  These 
were  prepared  and  signed  by  me  and  forwarded  to  Mr.  Ward  during  the  week 
of  April  16,  1973.  What  has  happened  since  then  is  beyond  comprehension  and 
the  reason  for  the  request  for  outside  help. 

Mr.  Ward  had  no  problem  with  tJie  resolution  and  he  signed  it,  however,  on 
second  thought  he  wanted  the  protocol  and  resolution  in  one  memo.  His  trans- 
mittal slip  on  April  19,  1973,  returning  the  signed  resolution  and  protocol  noted 
that  it  was  acceptable. 

Mr.  O'Malley  then  informed  me  that  it  would  no  longer  be  a  2(a)  investigation 
but  now  a  Section  5  investigation.  Also,  we  were  going  to  immediately  start 
compulsory  process  after  the  Commission  approved  the  resolution.  He  also  wanted 
some  changes  in  the  memo. 

I  agreed  to  make  the  changes  in  the  memo  but  requested  tliat  he  or  Mr.  Ward 
sign  the  memo  rather  than  me  since  they  were  not  my  recommendations.  I,  imme- 
diately, prepared  such  a  memo  for  Mr.  O'Malley's  signature,  per  his  request,  on 
April  25.  1973.  Mr.  O'Malley  then  changed  his  mind  and  directed  me  to  write  and 
sign  a  memo  making  recommendations  to  the  Commission  that  were,  in  fact,  his 
and  Mr.  Ward's  recommendations  rather  than  mine.  Part  of  what  has  happened 
since  then  is  told  in  my  attached  affidavit,  dated  May  2,  that  was  furnished  to 
Mr.  Ward  on  that  day,  Mr.  Ward's  memo  to  Mr.  Mezines  on  May  8,  and  my 
subsequent  memo  to  Mr.  Ward. 

Also,  on  May  7,  1973,  Mr.  Ward  called  me  to  his  office  and  informed  he  that  he 
would  recommend  to  Mr.  Mezines  that  I  be  tran.sferred  to  another  Bureau  or  a 
field  office  and  he  would  withdraw  his  recommendation  for  my  promotion  unless 
I  withdraw  my  affidavit  concerning  Mr.  O'Malley.  I  agreed  to  the  withdrawal,  if 
Mr.  O'Malley  would  set  the  record  straight  about  my  not  refusing  his  "direct 
order",  but  I  would  not  rescind  it  on  the  condition  that  he  not  rescind  his  recom- 
mendation for  my  promotion. 

Mr.  Ward,  on  May  8,  forwarded  his  memo  to  Mr.  Mezines  withdrawing  his 
recommendation  for  my  promotion  and  recommending  that  I  be  transferred  to 
another  Bureau. 

Mr.  Mezines  informed  me,  among  other  things,  on  May  8,  1973,  that  I  would  be 
"hounded  out  of  the  Commission"  if  I  did  not  cooperate  witji  Mr.  O'Malley. 

Mr.  Ward  and  Mr.  Mezines  were  both  informed  that  I  woxild  make  the  investiga- 
tion as  directed,  but  I  did  not  want  to  make  someone  else's  recommendations  to 
the  Commission,  unless  there  was  something  in  the  file  to  note  that  it  is  not  my 
recommendation.  This  being  particularly  true  in  the  present  case  where  the 
investigation  as  being  directed  by  Mr.  O'Malley  would  be  just  the  way  ITT  would 
want  such  an  investigation  made,  in  my  opinion ;  i.e.,  no  possibility  of  any  triple 
damage  suits,  if  the  Commission  is  successful,  and  a  case  with  little  chance  of 
success.  The  chance  for  a  good  case  has  already  diminished  considerably  because 
of  delay. 

Mr.  Ward  and  Mr.  O'Malley  may  be  correct  in  how  the  investigation  should  be 
conducted  and  because  of  their  positions  they  have  the  right  to  direct  me  to 
conduct  it  according  to  their  desires,  which  I  have  not  refused  to  do.  However, 
I  do  not  believe  that  Mr.  Ward,  Mr.  O'Malley,  or  Mr.  Mezines  has  the  right  to 
direct  me  to  make  recommendations  to  tlie  Commission  that  are  contrary  to  my 
recommendations,  unless  I,  at  least,  have  something  in  the  file  to  note  that  they 
are  not  my  recommendations.  I  have  informed  both  Mr.  Ward  and  Mr.  Mezines 
that  this  is  not  in  keeping  with  Commission  policy. 

I  believe,  it  is  essential  that  the  Commission  know  who  is  making  recommenda- 
tions especially  in  a  matter  such  as  the  ITT  investigation,  where  there  is  a  con- 
flict on  the  staff.  Supervisors  should  not  be  in  the  position  of  inducing  subordi- 
nates to  make  the  supervisors'  recommendations  as  their  own.  Supervisors  should 
take  the  responsibility  for  tlieir  own  recommendations. 

Because  of  my  belief,  twenty-two  (22)  years  of  government  service  are  at  stake, 
including  sixteen  (16)  years  at  the  Commission. 

The  pressures  and  threats  to  have  me  make  Mr.  O'Malley's  recommendations  or 
Mr.  Ward's  recommendations,  I  really  do  not  know  whose,  on  the  ITT  investiga- 
tion to  the  Commission,  as  my  own,  without  anything  in  the  file  to  note  they  are 
not  mine,  is  difficult  to  understand  unless  their  is  some  ulterior  motive. 

Mr.  Mezines  has  even  bought  my  family  into  the  matter  by  stating  "it  would 
be  difficult  on  my  ten  (10)  kids  (actually  only  nine  (9) )  if  I  got  fired".  Actually, 
Mr.  Mezines  is  wrong  because  it  would  be  much  harder  on  my  family,  if  I  con- 
tinued to  work  at  the  Federal  Trade  Commission,  if  the  above  is  how  it  is  going 
to  operate. 
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May  18,  1973. 
To :  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
From  :  Eugene  A.  Higgins,  Attorney,  Bureau  of  Competition. 
Subject:  Grievances. 

Pursuant  to  Part  77,  Chapter  5-771,  Subchapter  C  of  the  Federal  Trade  Commis- 
sion Administrative  Manual  I  wish  to  file  a  grievance  with  the  Director,  Bureau 
of  Competition. 

The  specific  subject  of  this  grievance  is  Mr.  Alan  Ward's  memo  of  May  8,  1973, 
to  Mr.  Basil  J.  Mezines  withdrawing  Mr.  Ward's  recommendation  for  my  promo- 
tion and  recommending  that  I  be  transferred  to  the  Bureau  of  Consumer  Protec- 
tion or  to  a  regional  office.  I  do  not  believe  that  Mr.  Ward's  recommendations  are 
justified  by  the  facts.  In  Mr.  Ward's  May  8,  1973,  memo  he  states  as  a  reason  for 
his  recommendation,  the  following:  "I  have  suggested  to  Mr.  Higgins,  that  he 
should  comply  with  Mr.  O'Malley's  instructions,  but  the  misunderstanding  con- 
cerning conduct  of  the  investigation  has  continued". 

In  regard  to  the  above  statement  I  wish  to  state  that  on  May  7,  1973,  I  informed 
Mr.  Ward  that  I  had  complied  with  all  of  Mr.  O'Malley's  instructions,  and  that 
on  May  4,  1973,  I  completed  a  memo  to  the  Commission  and  signed  it  pursuant  to 
Mr.  O'Malley's  directions  and  that  neither  he  nor  Mr.  O'Malley  have  informed  me 
of  any  specific  instructions  that  I  have  failed  to  perform. 

In  view  of  Mr.  Ward's  memo  to  Mr.  Mezines  on  May  8,  1973,  stating  that  there 
is  still  a  misunderstanding,  I  must  assume  he  is  referring  to  my  transmittal  slip, 
dated  May  4,  1973,  addressed  to  Mr.  Alan  Ward  and  forwarded  with  my  May  4, 
1973,  memo,  stating  that  "The  last  two  paragraphs  of  this  memo  are  not  in  ac- 
cordance with  my  view  of  how  this  investigation  should  be  made." 

I  do  not  believe  that  there  should  be  any  legitiment  objection  by  Mr.  Ward  or 
Mr.  O'Malley  to  my  expressing  my  differences  with  a  memo  I  was  directed  to  sign 
and  which  contained  two  paragraphs  pursuant  to  Mr.  O'Malley's  instructions.  I 
had  offered  to  write  such  a  memo  for  either  Mr.  Ward  or  Mr.  O'ilalley's  signa- 
ture, which  would  have  made  it  unnecessary  to  note  my  objections. 

Accordingly,  I  request  that  this  grievance  be  acted  upon  pursuant  to  procedures 
as  set  fox'th  in  the  Federal  Trade  Commission  Administrative  Manual. 


Mat  21,  1973. 
To  :  Alan  S.  Ward,  Director,  Bureau  of  Competition. 
From  :  F^ugeue  A.  Higgins,  Attorney,  Bureau  of  Competition. 

Subject :  Request  that  my  memorandum  to  you  of  May  2,  1973,  entitled  "Assistant 
Director,  Joseph  J.  O'Malley  memo  to  Eugene  A.  Higgins  dated  May  1,  1973"  and 
my  memorandum  to  you  of  May  14,  1973,  entitled  "ITT  Investigation"  be  with- 
drawn. 

It  is  requested  that  my  memoranda  to  you,  above  described,  be  withdrawn. 


May  25,  1973. 
To :  Executive  Director. 
From  :  Director  Bureaii  of  Competition. 
Subject :  Eugene  A.  Higgins. 

This  memorandum  withdraws  my  May  8,  1973,  memorandum.  Mr.  Higgins  has 
told  me  that  the  misunderstanding  concerning  the  handling  of  the  ITT- 
Continental  investigation  (711  0103)  has  been  resolved  and,  in  accordance  with 
his  request,  he  will  continue  as  attorney-in-charge  under  Assistant  Director  Roll's 
overall  supervision.  Our  earlier  recommendation  for  Mr.  Higgins'  promotion  will 
be  reconsidered  by  the  Bureau  for  possible  resubmission  at  a  later  date. 

Alan  S.  Ward. 


To:  David  Roll,  Assistant  Director,  Bureau  of  Competition. 
From :  Eugene  A.  Higgins.  Attorney,  Bureau  of  Competition. 

Subject :  Proposed  Schedule  on  the  Investigation  of  ITT  Continental  Baking 
Company— File  No.  711  0103. 
The  important  facts  to  be  established  in  the  investigation  of  ITT  is  injury  to 
wholesale  bakers  caused  by  ITT's  price  discriminations  and  ITT's  failure  to  have 
a  good  faith  meeting  competition  defense.  Price  discriminations  are  admitted  by 
ITT  and  the  discriminations  will  not  be  too  difficult  to  establi.sh  nor,  I  believe,  the 
failure  of  a  cost  justification  defense. 
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The  essential  element  is  injurj-.  We  can  not  establish  injury  from  information 
obtained  from  ITT.  We  can  only  hope  to  obtain  some  information  from  ITT  to 
combat  its  good  faith  meeting  of  competition  defease.  Both  elements,  injury  and 
lack  of  a  defense,  will  have  to  be  established  by  field  investigations. 

I  have,  however,  agreed  to  make  the  investigation  by  subpoenaning  officials 
then  records  from  ITT  prior  to  establishing  any  injury  witnesses.  In  my  opinion, 
this  is  a  fishing  expedition  approach  that  is  not  necessary  in  this  investigation. 
I  believe  that  if  we  establish  who  some  of  our  witnesses  may  be,  we  can  sub- 
poena records  on  a  much  more  selective  basis  and  less  manpower  will  be 
necessary. 

I  believe  that  the  investigation  should  be  made  along  the  lines  outlined  on 
page  10  of  my  attached  memo  that  I  wrote  over  a  year  ago,  which  was  at  that 
time  in  accord  with  Dan  Hanscom's  proposed  memo  to  the  Commission  with  the 
Bureau's  recommendation. 

Mr.  Hanscom's  memo  was  later  changed  to  Mr.  Garvey's  memo  to  Mr.  Ward. 
The  memo  recommended  the  use  of  3  field  offices. 

Nothing  of  substance  has  been  done  on  this  case  for  over  one  (1)  year  and 
accordingly,  I  believe  it  is  a  more  difficult  case  now  than  it  was  at  that  time. 
However,  my  position  that  ITT  has  engaged  in  illegal  predatory  practices  ap- 
pears to  have  been  vindicated  by  the  recent  10th  Circuit  Court  of  Appeals  opin- 
ion in  the  Old  Homestead  matter. 

The  schedule  for  the  investigation  which  I  have  agreed  to  conduct  is  as 
follows : 

1.  After  the  Commission  has  approved  the  resolution  (June  25-July  6)  I  will 
subpoena  various  officials  of  ITT.  I  will  obtain  information  of  competition, 
growth,  specific  areas  of  growth,  prices,  the  names  of  individuals  who  set  poli- 
cies and  prices,  and  the  types  and  locations  of  records. 

The  witnesses  from  ITT  to  be  subpoenaed  are  the  following : 

1.  Mr.  M.  Cabell  Woodward,  Jr.,  President,  ITT  Continental  Baking  Company. 

2.  We  will  then  issue  subpoena  duces  tecum  in  latter  part  of  July  (9)  to  obtain 
ITT  Continental  Baking  Company. 

3.  Mr.  Randall  W.  Hackett,  Vice  President,  Advertising  and  Marketing,  ITT 
Continental  Baking  Company. 

It  is  also  anticipated  that  other  personnel  of  ITT  may  be  subpoenaed. 

2.  We  will  then  issue  subpoena  duces  tecum  in  latter  part  of  July  (9)  to  obtain 
the  specific  documents  dealing  with  growth,  sales,  prices,  both  nationally  and 
with  each  individual  plant  of  ITT. 

3.  We  will  go  through  the  information  submitted  by  ITT  and  make  a  report  to 
the  Commission  by  October  1  with  a  recommendation  of  either  closing  the  entire 
investigation  or  starting  additional  steps  to  be  taken. 

If  ITT  makes  a  motion  to  quash  any  of  the  subpoenas  it  will  probably  involve 
a  delay  of  6  months  or  more. 

4.  Also  it  is  expected  that  the  report  from  the  Chicago  office  on  the  Roskam 
Baking  Company's  complaint  will  he  obtained  in  July.  It  is  my  opinion  that 
Roskam  will  probably  not  be  a  good  injury  witness.  One  of  his  concerns  appears 
to  be  the  high  mark-up  taken  by  retail  stores  on  bread  and  I  do  not  believe  his 
financial  report  would  .support  him  as  a  witness.  If  this  is  so,  a  report  to  the 
Commission  on  Roskam  will  be  made  in  the  latter  part  of  July,  1973. 

Respectfully  submitted, 

June  7,  1973. 
To  :  Commission. 

From  :  Eugene  A.  Higgins.  Attoniey,  Bureau  of  Competition. 

Subject:    (1)    Issuance  of  an  Investigational  Resolution.    (2)    Protocol  for  the 
investigation  of  Roskam  Baking  Company's  complaint  against  ITT  Conti- 
nental Baking  Company's  practice — ^File  No.  711  0103. 
Investigational  Resolution:  The  Commission  by  minute  dated  March  20,  1973, 
directed  an  investigation  of  ITT  Continental  Baking  Company's  pricing  practices 
in  the  State  of  Michigan  and  in  Northern  Ohio,  if  the  Cleveland  Office  was  used. 
The  investigation  was  to  include  shelf-display  agreements. 

It  is  anticipated  that  the  use  of  compulsory  process  will  be  of  considerable 
benefit  in  the  investigation  of  ITT  Continental  Baking  Company.  The  attached 
proposed  resolution  directing  use  of  compulsory  process  covers  pricing  practices 
under  Secticm  2(a)  and  shelf -display  agreements  under  Section  5  of  the  Federal 
Trade  Commission  Act.  The  re.^olution  also  covers  sales  below  cost,  unreasonably 
low  prices  and  resale  price  fixing  in  violation  of  Section  5  of  the  FTC  Act,  and 
violations  of  Sections  2(d)  and  2(e)  of  the  amended  Clayton  Act. 
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The  reason  for  the  inclusion  of  2(d)  and  2(e)  is  that  ITT  Continental  Baking 
Company  has  been  known  to  furnish  instore  employees  to  large  customers  to 
obtain  business  competitors.  ITT,  on  occasion,  will  apparently  meet  a  competi- 
tor's price  and  then  furnish  additional  service  or  facilities  to  obtain  their  busi- 
ness. It  is  not  anticipated  that  we  bring  a  2(d)  or  2(e)  case  against  ITT  Conti- 
nental Baking  Company,  however,  it  may  be  necessary  to  go  into  these  practices 
in  the  investigation. 

A  copy  of  the  recommended  resolution  is  attached. 

Protocol  for  inventigation  of  Roskam-s  c<»i} plaint:  The  Chicago  office  has  been 
picked  to  conduct  the  investigation  of  Roskam's  complaint  and  Charles  Johnson, 
an  experienced  attoi-ney  with  that  office,  is  making  that  investigation. 

The  investigation,  which  is  now  being  pursued  in  Michigan  by  Mr.  Johnson  is 
limited  to  primary  line,  secondary  line,  and  private  label  white  pan  bread ;  also, 
institutional  white  pan  bread. 

Information  will  be  obtained  from  Mr.  Roskam  concerning  his  complaint  and 
the  specific  ITT  plants  involved :  their  approximate  time  of  entry  into  the 
market ;  and  their  activities  as  he  views  them  back  to  1962.  The  Commission  ob- 
tained a  Section  7  order  against  acquisitions  l)y  Continental  Baking  Company, 
now  ITT  Continental  Baking  Company,  in  1962. 

Information  from  Mr.  Roskam  will  concern  loss  of  business  and/or  profit  be- 
cause of  ITT.  The  information  will  also  concern  loss  of  business  and  profit  due  to 
other  bakeries.  Roskam  Baking  Company's  yearly  profit  and  gross  sales  in  pounds 
and  dollars  from  1962,  if  practical. 

If  it  apiJears  that  Roskam  Baking  Company  may  be  able  to  stand  up  as  an 
injury  witness  in  a  case  against  ITT,  documentation  of  Roskam's  prices  and 
volume  of  sales  to  specific  customers  (retailers  and  institutional  accounts)  where 
business  and  profits  may  have  been  lost  will  be  obtained.  These  customers,  or  a 
sufficient  number  to  establish  a  pattern,  will  be  interviewed  to  obtain  information 
about  ITT  and  other  bakeries.  They  will  also  be  interviewed  regarding  the  pur- 
chase of  shelf  space  by  ITT  and  other  bakeries  and  any  relationship  between 
low  prices  for  private  label  bread  and  shelf  space  for  brand  bread. 

Signed  statements  and  documents  concerning  prices  of  bread  will  be  obtained 
when  appropriate.  Much  of  the  information  and  documents  concerning  ITT's  pric- 
ing practices  may  not  be  available  in  ITT's  files,  such  as  daily  purchase  slips 
that  show  free  goods,  returns,  credits,  etc.  Information  as  to  any  increase  in 
chain  store  bakeries  in  the  last  10  years  will  be  obtained. 

If  it  api)ears  that  Roskam  Baking  Company  will  not  be  able  to  be  established 
as  an  injury  witness,  the  files  with  respect  to  this  asi>ect  of  the  matter  will  be 
returned  to  Bureau  of  Competition  and  a  report  thereon  made  to  the  Commission. 
On  the  other  hand,  if  there  is  a  possibility  that  ITT  has  engaged  in  illegal 
discriminatory  practices  that  have  caused  Roskam  Raking  Company  substantial 
'injury,  the  other  bakeries  in  the  area  will  be  interviewed  for  additional  leads 
and  similar  information  as  to  that  obtained  from  Roskam  concerning  sales, 
profit,  etc. 

Information  and  documentation  will  then  be  obtained  from  ITT  by  compulsory 
process  or  otherwise  concerning  the  profit  and  loss  from  the  plants  in  the  area 
and  sales  to  the  specific  customers  identified,  by  the  bakeries  interviewed,  as  the 
most  likely  to  involve  illegal  practices  by  ITT. 

In  the  meantime,  after  the  Commission  has  authorized  compulsory  process, 
investigational  hearings  will  be  started  in  an  attempt  to  disclose  predation  or 
indications  of  it  by  ITT  in  Michigan  as  well  as  in  other  areas  of  the  country. 
Depending  upon  the  facts  developed,  a  reiwrt  to  the  Conunission  recommending 
closing  of  the  entire  investigation  or  advising  of  additional  steps  planned  will 
be  made  to  the  Commission  on  or  before  October  1, 1973. 


June  14, 1973. 
To :  The  Commission. 
From  :  Mary  Gardiner  Jones. 
Subject :  ITT  Continental  Raking  Company— File  No.  711  0103  (Resolution) . 

I  am  concerned  that  staff  is  just  now  getting  around  to  an  investigational 
resolution  in  the  above  captioned  case  after  the  Commission's  direction  for  this 
investigation  on  March  20th. 

I  believe  the  Bureau  should  institute  more  effective  procedures  to  ensure 
prompter  follow-through  on  investigations  than  is  exhibited  here. 
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The  need  for  the  type  of  iiianag:enient  reporting  system  which  I  have  been 
repeatedly  reqiiesting  is  graphically  demonstrated  by  this  case.  If  reports  on 
staff  follow-through  on  rommission  directions  were  being  subuiittod  as  I  have 
re(inested  and  recommended,  the  Commissioners  would  have  been  apprized  much 
earlier  of  the  slow  start  being  exhibited  here. 


June  19,  1973. 
To  :  Director,  Bureau  of  Competition,  Director,  Bureaii  of  Economics,  Director  of 

Public  Information,  and  Legal  and  Public  Records. 
From :  Charles  A.  Tobin,  Secretary. 

Subject :  File  711  0103— ITT-Continental  Baking  Co.,  et  al. 
Re  investigation  of  the  Wholesale  Baking  Industry. 

Pursuant  to  Commission  direction  of  March  20,  1973,  the  Bureau  of  Economics 
transmitted  memoranda  of  March  27,  1973,  concerning  whether  the  baking  indus- 
try meets  the  necessary  conditions  for  an  industry-wide  investigation  under  a 
presumption  that  ITT-Continental  may  be  engaged  in  predatory  pricing. 

The  Commission  received  the  above  memoranda  as  information  and  ordered 
that  they  be  tiled. 

By  direction  of  the  Commission. 

The  papers  are  transmitted  to  Legal  and  Public  Records. 


June  19,  1973. 
To :  Eugene  A.  Higglns,  Attorney,  Bureau  of  Competition. 
From  :  David  L.  Roll,  Assistant  Director,  Bureau  of  Competition. 
Subject :  ITT  Continental  Baking  Company— File  No.  711  0103. 

The  following  is  a  schedule  for  the  conduct  of  the  above  investigation  between 
now  and  October  1,  1973  when  a  report  must  be  made  to  the  Commission. 

1.  Preliminary  inquiry  to  locate  appropriate  persons  at  ITT  who  should  be 
subpoenaed   (see  Denver  case,  talk  to  other  bakers  and  consult  public  sources). 

2.  Lssue  investigational  .subpoenas  on  ITT  personnel  on  or  before  July  2,  1973  or, 
if  we  don't  have  our  resolution  by  that  date,  as  soon  as  we  do  have  our  resolution. 
These  subpoenas  should  be  .returnable  in  mid-July.  Between  now  and  then,  you 
should  be  preparing  data  and  information  upon  which  to  base  your  questions. 

3.  Between  now  and  the  investigational  hearings  in  mid-July,  you  should  in 
addition  be  locating  areas  and  injured  bakeries  upon  which  to  base  your  questions 
to  ITT  personnel. 

4.  Call  the  Chicago  Regional  Office  and  insist  that  we  be  provided  with  a  report 
of  the  Roskam  Bakery  investigation  by  the  second  week  in  July. 

5.  At  your  investigational  hearings,  make  sure  that  you  lay  a  foundation  for 
the  production  of  documents  and  ask  for  the  documents  right  on  the  record.  If  a 
subpoena  duces  tecum  is  needed,  then  you  can  simply  consult  the  transcript  of  the 
investigational  hearings  for  preparation  of  the  appropriate  subpoena. 

6.  By  July  2nd,  I  would  like  a  summary  of  the  files  in  the  ITT  matter,  includ- 
ing the  following : 

(a)  The  number  of  complaints  against  ITT  received  from  independent 
bakeries  from  January  1,  1970  to  the  pre.sent  date ;  include  herein  a  sum- 
mary of  the  types  of  complaints  made  and  the  types  of  responses  given  by 
the  Commission. 

(&)  A  summary  of  each  internal  memorandum  written  by  a  staff  member 
regarding  the  ITT  investigation,  including  therein  dates,  authors  and 
addressees. 

(c)   A  summary  of  all  other  materials  contained  in  this  file. 


June   26,    1973. 

To :  Chairman  Engman,  Commissioner  Dixon,  Commissioner  Maclntyre.  Com- 
missioner Jones.  Commissioner  Dennison.  General  Counsel.  Director.  Bureau 
of  Competition,  Director  of  Public  Information,  and  Legal  and  Public 
Records : 

From  :  Charles  A.  Tobin,  Secretary. 

Subject :  Access  to  Records. 

In  Re  Request  of  Special  Subcommittee  on  Investigations  of  the  Hou.se  Inter- 
state and  Foreign  Commerce  Committee  for  Access  to  Files  Which  May  be  in 
The  Possession  of  The  Individual  Commissioners  on  ITT-Continental  Bak- 
ing Company. 

Reference  is  made  to  Commission  action  of  June  22,  1973,  wherein  Chairman 
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Staggers'  was  advised  that  his  staff  would  be  allowed  to  examine  the  Commis- 
sion's investigatory  files  involving  ITT-Continental  Baking  Company. 

It  was  agreed  that  the  individual  Commissioners  would  screen  his  or  her  files 
and  segregate  files  relating  to  any  of  the  following  investigations  involving  ITT- 
Continental  Baking  Company  :  File  711  0067,  File  711  0093,  File  711  0103,  File 
721   0021,   Docket   8309. 

It  was  further  agreed  that  the  General  Counsel's  Oflice  would  be  advised  when 
the  screening  has  been  accomplished,  so  that  his  Office  can  make  the  necessary 
arrangements  with  Chairman  Staggers'  Special  Subcommittee  staff  in  response 
to  the  specific  request  for  such  access,  as  outlined  in  the  memorandum  from  his 
Office  of  June  26,  1973. 

In  granting  this  requested  access,  the  General  Counsel  was  instructed  to  pre- 
pare a  covering  letter  to  Chairman  Staggers  containing  protective  language  in 
terms  of  the  confidentiality  of  the  Commissioners'  files. 

By  direction  of  the  Commission. 

October  24,  1973. 
To :  Director,  Bureau  of  Competition,  Director  of  Public  Information,  Legal  and 

Public   Records. 
From :  Charles  A.  Tobin,  Secretary. 
Subject :  File  711  0103— ITT-Continental  Baking  Co.,  et  al. 

The  Commission  received  as  information,  memorandum  of  October  7,  1973, 
from  the  Bureau  of  Competition,  which  advi-sed  that  ITT's  pricing  practices  in 
Michigan  would  not  be  pursued,  but  that  the  investigation  of  ITT's  pricing  prac- 
tices in  other  areas  would  be  continued ;  and  directed  the  staff  to  notify  Mr.  Don- 
ald Ro.skam,  Grand  Rapids,  Michigan,  and  Congressman  Gerald  R.  Ford,  of  this 
decision. 

By  direction  of  the  Commission. 

The  papers  are  transmitted  to  Legal  and  Public  Records. 


United  States  of  America  Before  Federal  Trade  Commission 

In  the  Matter  of 

International  Telephone  &  Telegraph   Corporation,  and  ITT  Continental 

Baking  Company,  Inc. 

complaint 

The  Federal  Trade  Commission,  having  reason  to  believe  that  the  above- 
named  respondents  have  violated  and  are  now  violating  Section  5  of  the  Federal 
Trade  Commis.sion  Act,  as  amended  (15  U.S.C.,  Section  4.")).  and  subsection  (a) 
of  Section  2  of  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act  (15 
IT.S.C,  Section  13),  and  believing  that  a  proceeding  by  it  in  respect  thereto  is 
in   the  public   interest,   hereby   issues  this  complaint  charging  as  follows : 

DEFINITIONS 

1.  For  the  purpose  of  this  complaint,  the  following  definitions  shall  apply  : 

(a)  "Bread"  shall  refer  to  white  pan  bread  and  bread  type  rolls  and 
related  products  by  not  to  specialty  breads. 

(ft)  "Wholesale  bakers"  are  bakers  of  bread  which  sell  at  wholesale 
to  other  establishments  including  groceries,  restaurants,  hotels  and  institu- 
tions. Bakeries  owned  and  operated  by  grocery  chains  which  distribute  the 
bakeries'  products  through  the  chains'  own  retail  grocery  stores  are  not 
wholesale  bakers. 

RESPONDENTS 

2.  Respondent  International  Telephone  and  Telegraph  Corporation  ("ITT")  is 
a  corporation  organized  and  existing  under  the  laws  of  the  State  of  Dela- 
ware with  its  principal  place  of  business  located  at  302  Park  Avenue.  New- 
York,  New  York  10022.  ITT  is  a  conglomerate  engaged  directly  and/or  through 
subsidiaries  in  numerous  and  diverse  businesses  including,  among  others :  the 
development,  manufacture,  distribution,  servicing  and  operation  of  electronic  and 
tele-communication  equipment  and  other  industrial  and  consumer  products ; 
life,  fire  and  casualty  insurance;  processing  wood  pulp:  mining;  business  and 
consumer  services ;  and  the  manufacture  and  distribution  of  food  products  and 
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automotive  parts.  In  1973,  ITT  had  sales  of  approximately  .$10.2  billion,  making 
it  the  ninth  largest  domestic  corporation  in  terms  of  sales,  and  assets  of  approx- 
imately $10.1  billion,  making  it  the  eighth  largest  in  terms  of  assets. 

3.  Respondent  ITT  Continental  Baking  Ccmipany.  Inc.  ("ITT  Continental"), 
is  a  corporation  organized,  existing  and  doing  business  under  the  laws  of  the 
State  of  Delaware,  with  its  office  and  principal  place  of  business  located  at 
Halstead  Avenue,  Rye,  New  York  10580.  ITT  Continental  is  a  wholly  owned 
subsidiary  of  ITT  which  acquired  it  in  1968  from  its  predecessor,  Continental 
Baking  Company.  ITT  Continental  is  engaged  in  the  manufacture,  sale  and 
distribution  of  bread,  cakes,  snacks  such  as  potato  chips,  frozen  prepared  foods, 
candy  and  ingredients  for  the  bakery  industry.  In  1972,  ITT  Continental's  net 
sales  were  approximately  $865  million.  In  1972,  ITT  Continental  would  have 
been  ranked  as  the  165th  largest  domestic  corporation  in  terms  of  sales  if  it 
were  not  owned  by  ITT. 

4.  ITT  controls,  approves  and  benefits  from  the  practices  of  ITT  Continental. 

JXJRISDICTION 

5.  In  the  course  and  conduct  of  their  businesses,  respondents  are  and  for  a 
substantial  period  of  time  have  been  engaged  in  selling  bread  throughout  various 
states  of  the  United  States,  and  have  caused  bread  baked  in  various  states 
to  be  shipped  to  purchasers  in  various  other  states.  Thus,  respondents  are  and 
at  all  times  relevant  herein  have  been  engaged  in  a  continuous  and  substantial 
course  of  trade  in  commerce,  as  "commerce"  is  defined  in  the  Federal  Trade 
Commission  Act  and  the  Clayton  Act,  as  amended  by  the  Robinson-Patman  Act. 

COUNT     I 

Alleging  violations  of  Section  5  of  the  Federal  Trade  Commission  Act. 

TRADE     AND     COMMERCE 

6.  The  relevant  product  market  for  purposes  of  this  complaint  is  the  baking, 
sale  and  distribution  of  bread  by  wholesale  bakers.  The  wholesale  baking  of  bread 
is  the  largest  and  most  significant  submarket  of  the  bread  baking  industry.  Rele- 
vant geographic  markets  consist  of  regional  and  local  markets  in  the  United 
States  where  bread  is  sold  by  ITT  Continental,  and  aggregates  thereof. 

7.  The  baking,  sale  and  distribution  of  bread  is  a  substantial  industry  in  the 
United  States.  In  1972,  approximately  15.6  billion  pounds  of  bread  including 
specialty  breads  were  sold  in  the  United  States,  with  a  retail  value  of  approxi- 
mately $3.3  billion.  Of  this,  approximately  87.5%  was  baked  and  sold  by  whole- 
sale bakers. 

8.  Concentration  in  the  nation's  bread  industry  is  increasing.  In  1963  the  four 
largest  bakers  of  bread  and  specialty  breads  accounted  for  24%  of  the  nation's 
bread  sales ;  the  eight  largest  accounted  for  36%.  By  1971  the  four  largest  had 
increa.sed  their  .share  to  30%  and  the  eight  largest  to  40%.  Concentration  among 
the  nation's  wholesale  bakers  is  higher.  In  1963  the  top  four  wholesale  bakers  of 
bread  and  specialty  breads  accounted  for  31%  of  the  total  sales  of  the  nation's 
wholesale  baker.s.  By  1970  this  had  risen  to  over  37%.  Between  1958  and  1972 
the  number  of  bakery  plants  declined  by  45%.  From  January  1972  to  mid-1973, 
43  wholesale  baking  firms  and  80  wholesale  bakery  plants  closed. 

9.  Shares  of  total  sales  at  the  national  level  understate  concentration  in  the 
bread  industry.  Due  to  its  short  shelf  life  and  high  transportation  cost,  most 
bread  is  .sold  within  150  miles  of  the  bakery.  Concentration  is  significantly  higher 
in  local  and  regional  markets  than  in  the  nation  as  a  whole,  w^ith  4-firm  concen- 
tration ratios  substantially  exceeding  50%  in  many  such  markets. 

10.  Barriers  to  enery  into  wholesale  bread  baking  are  high.  Significant  start-up 
costs  are  associated  with  a  new  bakery,  particularly  with  respect  to  establishing 
routes  and  obtaining  sufficient  shelf  space.  Because  bread  shelf  space  of  grocers 
is  limited,  the  introduction  of  a  new  brand  means  displacement  of  established 
brands.  Established  niultiplant  wholesale  bakers  with  interstate  treasuries  his- 
torically have  met  or  bettered  price  concessions  and  promotions  offered  by  bakers 
trying  to  expand  or  enter  into  their  markets.  Moreover,  since  bread  is  a  homo- 
genous product  which  is  differentiated  on  the  basis  of  sales  and  advertising  ex- 
penditures, a  new  entrant  who  seeks  to  alter  consumer  preferences  for  established 
brands  is  placed  at  a  substantial  cost  disadvantage. 
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11.  ITT  Continental  is  the  world's  largest  bread  baker.  Its  net  sales  of  bread 
in  1973  were  approximately  $475  million.  This  represents  a  47%  increase  over 
1968,  the  year  in  which  ITT  acquired  Continental  Baking  Company.  In  1970  ITT 
Continental's  net  sales  of  bread  were  almost  half  again  as  large  as  the  next 
largest  wholesale  baker,  Campbell-Taggart  Baking  Company.  ITT  Continental 
bakes  bread  in  48  bakeries  located  in  30  states  and  the  District  of  Columbia  and 
distributes  it  through  in  excess  of  300  depots  to  areas  in  46  states  occupied  by 
70%  of  the  population  of  the  United  States.  ITT  Continental's  share  of  the 
nation's  bread  industry  has  grown  steadily. 

12.  ITT  Continental's  market  shares  in  regional  and  local  markets  are  sub- 
stantially higher  than  its  share  of  national  sales.  ITT  Continental  has  over  75% 
of  the  wholesale  baker  market  in  4  regional  or  local  markets  ;  over  60%  in  8  ;  over 
50%  in  17  ;  over  40%  in  37. 

13.  ITT  Continental  is  also  the  nation's  largest  producer  of  snack  cakes,  which 
it  markets  under  the  "Hostess"  label.  In  1973,  ITT  Continental's  snack  cake 
sales  were  $315  million.  In  some  areas  snack  cakes  and  bread  are  distributed  by 
the  same  ITT  Continental  routes. 

14.  ITT  Continental  is  one  of  few  multistate  wholesale  bakers.  In  competi- 
tion with  other  multistate  wholesale  bakers  such  as  Campbell-Taggert  Baking 
Company,  American  Bakeries  Company,  and  Interstate  Brands  Corporation,  as 
well  as  tho.se  local  wholesale  bakers  who  are  still  in  existence,  ITT  Continental 
sells  and  distributes  bread  in  most  of  the  populous  jwrtions  of  the  United  States. 

15.  ITT  Continental's  wholesale  baking  business  was  built  and  conducted  and 
is  now  conducted  on  a  national  basis.  From  its  headquarters  in  Rye,  New  York, 
ITT  Continental  centrally  purchases  raw  materials  for  the  production  of  bread, 
as  well  as  supplies,  equipment,  and  other  needs.  Advertising,  both  national  and 
local,  is  prepared  and  placed  in  media  by  ITT  Continental's  headquarters.  ITT 
continental  at  all  times  maintains  control,  directly  from  its  headquarters  or 
through  various  regional  offices,  over  the  activities  of  its  bakeries  such  control 
being  exercised  with  respect  to,  among  other  matters,  planning  and  sales  objec- 
tives, national  accounts,  the  area  in  which  each  bakery  is  permitted  to  sell, 
standards  of  pi-oducts  maintained  by  said  bakeries,  all  but  minor  repairs  to 
plants  and  equipment,  personnel  polices,  and  funds  collected  and  disbursed  by 
said  bakeries. 

ACTS,    PRACTICES    AND    METHODS    OF    COMPETITION 

16.  ITT  Continental  and  ITT  jointly  set  for  ITT  Continental  its  sales  and 
profit  budgets  and  policies,  including  sales  growth  goals,  which  force  ITT  Con- 
tinental managers  to  behave  in  a  predatory  manner.  Through  a  requirement  for 
detailed  and  systematic  reports  from  ITT  Continental  with  respect  to  all  of  its 
significant  business  decisions.  UPT  agrees  upon,  and/or  concurs  and  acquiesces 
in  most  of  the  acts,  practices  and  methods  of  comi>etition  engaged  in  by  ITT 
Continental,  including  most  or  all  of  those  hereinafter  set  forth. 

17.  Respondents  plan  to  achieve  dominance  in  wholesale  baking  in  all  relevant 
geographic  markets,  seeking  to  attain  their  objectives  by  engaging  in  the  acts, 
practices  and  methods  of  competition  hereinafter  set  forth,  most  of  which  have 
been  and  are  directed  to  specific  geographic  markets. 

18.  With  the  intent  to  lessen,  hinder  or  restrain  comi^etition  and/or  to  attain 
monopolies  in  wholesale  baking  in  one  or  more  relevant  geographic  markets, 
beginning  at  least  as  early  as  1952,  and  continuing  thereafter  up  to  and  including 
the  date  of  this  complaint,  respondents  and  the  precedcessor  of  ITT  Continental, 
Continental  Baking  Company,  have  engaged  in  various  acts,  practices  and 
methods  of  competition  including,  but  not  limited  to,  the  following  : 

ia)  Acquisitions  of  a  number  of  wholesale  bakers : 

(h)  Since  1962,  acquisitions  of  at  least  three  idependent  bakers  in  viola- 
tion of  a  Federal  Trade  Commission  order  forbidding  such  acquisitions ; 

(c)  Sales  of  bread  below  their  cost  or  at  predatory  prices  for  substantial 
periods  of  time  in  various  geographic  markets  ; 

(d)  Subsidization  of  .sales  below  cost  or  at  predatory  prices  in  various 
geographic  markets  by  sales  at  higher  prices  in  less  competitive  geographic 
markets  ; 

(e)  Discriminations  in  price,  directly  or  indirectly,  between  purchasers 
of  bread  of  like  grade  and  quality  : 

(/)  Paying  for  .services  or  facilties  furnished  by  .selected  customers  and /or 
furnishing  services  to  selected  customers  to  induce  such  customers  to  main- 
tain and /or  increase  purchases  of  respondents'  bread; 
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(g)  Furnishing  allowances,  diseounrs  and  other  things  of  value  to  cus- 
tomers or  customers'  employees  for  shelf  and/or  other  merchandising  space 
in  grocery  stores : 

(/;)  Systematic  concentration  of  advertising  and  consumer  and  trade 
promotions  in  connection  with  the  sale  of  bread  at  predatory  prices  in 
various  geographic  markets  ;  and 

(/■)  Use  of  its  dominant  position  in  the  sale  of  snack  cakes  and  profits  re- 
sulting therefrom,  to  increase  bread  sales  and  to  subsidize  losses  thereon. 

EFFECTS 

19.  The  effects  of  the  acts,  practices  and  methods  of  competition  described  in 
Paragraphs  16,  17  and  18  are,  among  others,  to : 

(a)  Impair  the  ability  of  wholesale  bakers  to  compete  with  ITT  Conti- 
nental ; 

(ft)  Induce  small  wholesale  bakers  to  discontinue  the  production  and  sale 
of  bread ; 

(c)   Aggravate  the  trend  towards  concentration  in  wholesale  baking; 

id)  Deter  new  entrants  and  raise  barriers  to  entry  into  the  wholesale 
baking  industry ; 

(e)  Deter  existing  wholesale  bakers  from  undertaking  competitive  ini- 
tiatives ; 

(/)  Inhibit  growth  of  existing  wholesale  bakers  ; 

ig)  Substantially  hinder,  lessen,  eliminate,  injure,  destroy  and/or  fore- 
close actual  and  potential  competition  in  wholesale  baking  ;  and 

{h)  Increase  the  probability  that  respondents  will  attain  a  monopoly  in 
the  wholesale  baking  industry  in  each  and  all  relevant  geographic  markets. 

VIOLATIONS 

20.  The  acts,  practices  and  methods  of  competition  alleged  in  this  complaint 
constitute  attempts  by  respondents  to  monopolize  and  injure  comijetition  in  the 
wholesale  baking  industry  in  relevant  geographic  markets  in  violation  of  Section 
5  of  the  Federal  Trade  Commission  Act. 

21.  The  acts,  practices  and  methods  of  competition  alleged  in  this  complaint 
constitute  unfair  methods  of  competition  or  unfair  acts  or  practices  by  respond- 
ents in  violation  of  Section  5  of  the  Federal  Trade  Commission  Act. 

COUNT    II 

Alleging  violations  of  subsection  (a)  of  Section  2  of  the  Clayton  Act,  as 
amended  by  the  Robinson-Patman  Act. 

22.  Each  of  the  allegations  in  Paragraphs  1  through  5  herein  are  incorporated 
in  this  COUNT  II  as  though  .set  forth  in  full. 

23.  In  the  course  and  conduct  of  their  business  in  commerce,  ITT  and  ITT 
Continental,  now,  and  for  many  years  past  have  been  in  substantial  competi- 
tion with  other  corporations,  partnerships,  individuals  and  firms  engaged  in 
the  manufacture,  distribution  and  sale  of  bread. 

24.  Respondents,  in  the  course  and  conduct  of  their  business  in  commerce, 
as  shown  above  described,  have  for  a  number  of  years  discriminated  and  now 
are  di-scriminating  in  price,  directly  or  indirectly,  between  different  purchasers 
of  bread,  by  selling  bread  of  like  grade  and  quality  to  some  of  such  purchasers  at 
substantially  higher  prices  than  to  other  of  such  purchaser-s. 

Among  the  methods  by  which  respondents  discriminate  between  said  pur- 
chasers is  the  granting  of  discounts  of  5  to  12%  and  more  off  the  list  of  regular 
prices  to  some  cu.stomers  in  a  trading  area  and  denying  such  discounts  to  com- 
peting customers  in  the  same  trade  area,  and  to  customers  in  other  trading  areas. 

25.  The  effect  of  such  discriminations  in  price  as  alleged  herein  may  be  sub- 
stantially to  lessen  competition  or  tend  to  create  a  monopoly  in  the  lines  of  com- 
merce in  which  respondents  and  respondents'  customers  are  respectively  engaged ; 
or  to  injure,  destroy  or  prevent  competiiton  with  respondents  or  with  purchasers 
therefrom  who  receive  the  benefit  of  such  discriminations. 

26.  The  aforesaid  acts  and  practices  of  the  respondents  constitute  violations 
of  subsection  (a)  of  Section  2  of  the  Clayton  Act,  as  amended  by  the  Robinson- 
Patman  Act. 

WHEREFORE,  THE  PREMISES  CONSIDERED,  the  Federal  Trade  Com- 
mission on  this       day  of  ,  1974,  issues  its  complaint  against  said  respondents. 
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NOTICE 

Notice  is  hereby  given  to  each  of  the  respondents  hereinbefore  named  that 
the       day  of  A.D.  19     ,  at       o'clock  is  hereby  fixed  as  the  time  and 

as  the  place  when  and  where  a  hearing  will  be  had  before  an  administrative  law 
judge  of  the  Federal  Trade  Commission,  on  the  charges  set  forth  in  this  com- 
plaint, at  which  time  and  place  you  will  have  the  right  under  said  Act  to  appear 
and  show  cause  why  an  order  should  not  be  entered  requiring  you  to  cease  and 
desist  from  the  violations  of  law  charged  in  this  complaint. 

You  are  notified  that  the  opportunity  is  afforded  you  to  file  with  the  Commission 
an  answer  to  this  complaint  on  or  before  the  thirtieth  (30th)  day  after  service  of 
it  upon  you.  An  answer  in  which  the  allegations  of  the  complaint  are  contested 
shall  contain  a  concise  statement  of  the  facts  constituting  each  ground  of  defense ; 
and  specific  admission,  denial,  or  explanation  of  each  fact  alleged  in  the  com- 
plaint or,  if  you  are  without  knowledge  thereof,  a  statement  to  that  effect.  Allega- 
tions of  the  complaint  not  thus  answered  shall  be  deemed  to  have  been  admitted. 

If  you  elect  not  to  contest  the  allegations  of  fact  set  forth  in  the  complaint,  the 
answer  shall  consist  of  a  statement  that  you  admit  all  of  the  material  allegations 
to  be  true.  Such  an  answer  shall  constitute  a  waiver  of  hearings  as  to  the  facts 
alleged  in  the  complaint,  and  together  with  the  complaint  will  provide  a  record 
basis  on  which  the  administrative  law  judge  shall  file  an  initial  decision  con- 
taining appropriate  findings  and  conclusions  and  an  appropriate  order  disposing 
of  the  proceeding.  In  such  answer  you  may,  however,  reserve  the  right  to  submit 
proposed  findings  and  conclusions  and  the  true  right  to  appeal  the  initial  decision 
to  the  Commission  under  Section  3.52  of  the  Commission's  Rules  of  Practice  for 
Adjudicative  Proceedings. 

Failure  to  answer  within  the  time  above  provided  shall  be  deemed  to  consti- 
tute a  waiver  of  your  right  to  appear  and  contest  the  allegations  of  the  complaint 
and  shall  authorize  the  administrative  law  judge,  without  further  notice  to  you, 
to  find  the  facts  to  be  as  alleged  in  the  complaint  and  to  enter  an  initial  decision 
containing  such  findings,  appropriate  conclusions  and  order. 

NOTICE    OF     CONTEMPLATED     BELIEF 

Should  the  Commission  conclude  from  the  record  developed  in  any  adjudicative 
proceeding  in  this  matter  that  the  respondents  are  in  violation  of  Section  5  of  the 
Federal  Trade  Commission  Act  and/or  subsection  (a)  of  Section  2  of  the  Clayton 
Act,  as  amended  by  the  Robinson-Patman  Act,  as  alleged  in  the  complaint,  the 
Commission  may  order  such  relief  as  is  supported  by  the  record  and  is  necessary 
and  appropriate  including,  but  not  limited  to  : 

1.  Divestiture  of  wholesale  baking  assets,  including  bakery  plants  and 
other  facilities  in  one  or  more  areas. 

2.  Licensing  of  brands  or  trademarks  for  respondents'  bread  under  such 
terms  as  are  consistent  with  the  restoration  of  competition  in  the  relevant 
markets. 

3.  Requirement  that  respondents  maintain  records  with  respect  to  bread 
prices  and  profits  by  plant,  which  records  shall  be  made  available  to  the 
Commission  upon  request. 

4.  Any  other  provisions  appropriate  to  correct  or  remedy  the  effects  of  the 
anticompetitive  practices  engaged  in  by  respondents. 

5.  Requirement  that  appropriate  persons  be  notified  of  the  terms  of  the 
order  and  that  periodic  compliance  reports  be  filed  with  the  Commission. 

IN  WITNESS  WHEREOF,  the  Federal  Trade  Commission  has  caused  this,  its 
complaint,  to  be  signed  by  its  Secretary  and  its  oflBcial  seal  to  be  hereto  aflBxed  at 
Washington,  D.C.  this  day  of  ,  1974. 


[From  the  Federal  Trade  Commission  News,  Washington,  D.C,  Dec.  10,  1974] 

Attempted    Monopolization    of    Bread    Industry    Is    Alleged   In    Complaint 

Against  ITT  Continental 

The  Federal  Trade  Commission  has  issued  a  complaint  alleging  that  ITT 
Continental  IJaking  Co..  Inc..  Halstead  Ave.,  Rye,  N.Y.,  the  world's  large.st  bread 
baker,  has  attempted  to  monopolize  the  wholesale  bread  baking  industry  through 
predatory  pricing  and  other  anticompetitive  tactics. 

ITT  Continental's  parent.  International  Telephone  &  Telegraph  Corp.,  320  Park 
Ave..  New  York  City,  al.^o  is  cited  in  the  complaint.  ITT  acquired  ITT  Continental 
in  19(58  from  its  predecessor.  Continental  Raking  Co. 

The  complaint  alleges  that  with  the  intent  to  restrain  competition  and  to  attain 
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a  monopoly,  beginning  at  least  as  early  as  1952  and  continuing  to  the  present, 
respondents  and  ITT  Continental's  predecessor,  Continental  Baking  Co.,  have 
engaged  in  various  unfair  practices  that  violate  Section  5  of  the  FTC  Act.  Specifi- 
cally, they  allegedly  have : 

Acquired  a  number  of  wholesale  bakers,  with  at  least  three  acquisitions 

since  1962  being  in  violation  of  an  FTC  order  forbidding  such  acquisitions. 

Sold  bread  beluw  cost  or  at  predatory  prices  for  substantial  periods  in 

various  sections  of  the  nation,  and  subsidized  such  sales  by  selling  at  higher 

prices  in  less  competitive  areas. 

Discriminated  in  price,  directly  or  indirectly,  between  purchasers  of  bread 
of  like  grade  and  quality. 

Paid  for  services  or  facilities  furnished  by  selected  customers  and/or 
furnished  services  to  them  to  induce  them  to  maintain  and/or  increase  pur- 
chases of  lespondents'  bread. 

Furnished  allowances,  discounts  and  other  things  of  value  to  customers  or 
customers"  employees  for  shelf  and/or  other  merchandising  space  in  grocery 
stores. 

Systematically  concentrated  advertising,  consumer  and  trade  promotions 
for  bread  in  various  sections  of  the  nation. 

U.sed    ITT    Continental's  dominant  position  in  the  sale  of  snack  cakes 
("Hostess"  brand)    and  resulting  profits  to  increase  bread  sales  and  sub- 
sidize bread  sale  losses. 
A  further  allegation  is  that  ITT  Continental  and  ITT  have  established  goals 
for  bread  sales  growth  which  force  ITT  Continental  managers  to  behave  in  a 
predatory  manner. 

The  complaint  alleges  that  these  practices  have  the  following  effects,  among 
others,  and  constitute  an  attempt  by  respondents  to  monopolize  the  wholesale 
baking  indiistrv  in  relevant  geographic  markets  in  violation  of  Section  5  of  the 
FTC  Act  : 

Increase  the  possibility  that  respondents  will  attain  a  monopoly  in  the 
industry. 

Impair  the  ability  of  wholesale  bakers  to  compete  with  ITT  Continental. 
Induce  small  wholesale  bakers  to  discontinue  the  production  and  sale  of 
bread. 

Aggravare  the  trend  towards  concentration  in  wholesale  baking. 
Substantially   injure  and   foreclo.se  actual   and   potential   competition  in 
wholesale  baking. 

I  )eter  new  entrants  and  raise  barriers  to  entry  into  the  industry. 
Deter  existing  wholesale  bakers  f r  im  undertaking  competitive  initiatives, 
and  inhibit  their  growth. 
Further  allegations  are  that  for  a  number  of  years  respondents  have  charged 
some  customers  higher  prices  than  their  competitors  for  bread  of  like  grade  and 
quality,  and  tliat  these  price  discriminations  violate  Section  2(a)  of  the  Robinson- 
Patnian  amendment  to  the  Clayton  Act  becau.se  they  may  .substantially  lessen 
competition  or  tend  to  create  a  monopoly. 

The  notice  of  contemplated  relief  contained  in  the  complaint  seeks  : 

Divestitui-e  of  wholesale  baking  assets,  including  bakery  plants  and  other 
facilities  in  one  or  more  areas. 

Licensing  of  brands  or  trademarks  for  respondents'  bread  under  such 
terms  as  are  consistent  with  the  restoration  of  competition. 

Requirement  that  respondents  maintain  records  with  respect  to  bread 
prices  and  profits  by  plant,  which  records  shall  be  made  available  to  the 
Commission  upon  request. 

Any  other  provisions  appropriate  to  correct  or  remedy  the  effects  of  the 
alleged  anticompetitive  practices. 
The  respondents  are  granted  30  days  in  which  to  file  answer  to  the  complaint. 
Commissioners  Thompson  and  Nye  dissented  to  the  issuance  of  this  complaint. 


United  States  of  America  Before  Federal  Trade  Commission 

Commissioners :  Lewis  A.  Engman.  Chairman,  Paul  Rand  Dixon,  Mayo  J.  Thomp- 
son, M.  Elizabeth  Hanford,  and  Stephen  Nye 

order  requiring  filing  of  special  report 

Pursuant  to  the  Opinion  of  the  Commission  in  the  Matter  of  ITT  Continental 
Raking  Company.  Docket  7880,  attached  herewith  and  made  a  part  hereof,  and 
Sections  6,  9,  and  10  of  the  Federal  Trade  Commission  Act,  15  U.S.C.  46,  49,  and 
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50,  you,  ITT  Continental  Baking  Company,  are  required  to  file  with  the  Commis- 
sion a  Hpeeial  Report  informing  the  Commission  of  any  acquisitions  of  any 
interest  in  any  concern  engaged  in  the  production  and  sale  of  bread  and  bread- 
type  rolls,  such  report  to  be  filed  not  less  than  sixty  (60)  days  prior  to  each  such 
acquisition. 

Said  reports  must  be  subscribed  and  sworn  to  by  an  official  of  the  reporting 
company. 

You  are  advised  that  penalties  may  be  imposed  under  applicable  provisions  of 
Federal  law  for  failure  to  file  special  reports  or  for  the  filing  of  false  reports. 

By  direction  of  the  Commission.  Commissioner  Nye  not  participating. 

Charles  A.  Tobin, 

Secretary. 


United  States  of  America  Before  Federal  Trade  Commission 

In  the  Matter  of 

ITT  Continental  Baking  Company,  a  Corporation 

Docket  No.  7880 

final  order 

This  matter  having  been  heard  by  the  Commission  upon  briefs  and  oral  argu- 
ment in  support  of  and  in  opposition  to  the  appeal  of  counsel  for  respondent  ITT 
Continental  Baking  Company  from  the  Recommendations  of  the  Administrative 
Law  Judge  on  the  Commission's  Order  to  Show  Cause  why  the  proceeding  should 
not  be  reopened  and  the  cease  and  desist  order  of  May  11,  1962  against  Con- 
tinental Baking  Company  be  extended  to  prohibit  respondent  ITT  Continental 
Baking  Company  from  acciuiring  any  firm  engaged  in  the  production  and  sale  of 
bread  and  bread-type  rolls  without  prior  permission  of  the  Commission  for  a 
period  of  time  until  April  13,  1977,  and 

The  Commission  having  determined  that,  for  the  reasons  stated  in  the  accom- 
panying opinion,  the  appeal  should  be  granted  and  the  Order  to  Show  Cause 
dismissed, 

IT  IS  ORDERED  that  respondent's  appeal  from  the  Administrative  Law 
Judge's  Recommendations  on  Order  to  Show  Cause  be,  and  it  hereby  is,  granted, 
and 

IT  IS  FURTHER  ORDERED  that  the  Order  to  Show  Cause  be,  and  it  hereby 
is,  dismis.sed. 

By  the  Commission.  Commissioner  Nye  not  participating. 


United  States  of  America  Before  Federal  Trade  Commission 

In  the  Matter  of 

ITT  Continental  Baking  Company,  a  Corporation 

Docket   No.   7880 

opinion  of  the  commission 

(By   Thompson,    Commissioner) 

The  Federal  Trade  Commission  issued  an  order  on  May  11,  1962,  requiring 
Continental  Baking  Company  to  cease  and  desist  from  acquiring,  for  a  period  of 
10  years,  any  interest  in  any  company  producing  bread  and  rolls  without  the 
Commission's  prior  approval.^  On  September  13,  1968,  the  firm  named  in  that 


i/w  re  Continental  Baking  Company,  Dkt.  7880.  60  FTC  1183  (1962).  That  order  reads 
in  part  as  follows:  "It  is  further  ordered.  That  for  a  period  of  ten  (10)  years  from  the 
date  of  issuance  of  this  order  b.v  the  Federal  Trade  Commission  respondent  shall  cease  and 
desist  from  acquiring,  directly  or  indirectly,  through  subsidiaries  or  otherwise,  the  whole 
or  any  part  of  the  stock,  share  capital,  or  assets  of  any  concern,  corporate  or  non-corporate, 
engaged  in  any  state  of  the  United  States  in  the  production  and  sale  of  bread  and  bread- 
type  rolls  unless  the  Commission,  on  petition  for  modification  of  this  Section  III  of  this 
order,  permits  such  an  acquisition  by  respondent,  said  modification  to  be  within  the  sole 
and  final  discretion  of  the  Federal  Trade  Commission." 
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order,  Contiueutal  Baking  Company,  ceased  to  exist  by  reason  of  a  merger  be- 
tween it  and  tlie  International  Teleplione  and  Telegrapli  Corporation  (ITT)  and 
the  assignment  of  its  assets  to  a  new  ITT  subsidiary  linown  as  ITT  Continental 
Baldug  Company  (ITT  Continental).  On  April  27,  li>72,  juat  prior  to  the  date  on 
which  the  Commission's  10-year  prohibition  against  fui-ther  acquisitions  by 
Continental  Bailing  was  scheduled  to  expire,  the  Commission  issued  a  show  cause 
order  to  that  successor  corporation,  ITT  Continental,  directing  it  to  show  cause 
why  the  1962  order  against  its  predecessor.  Continental  Baking,  should  not  be 
reopened  and  its  merger  ban  extended  for  another  five  (5)  yearjs,  to  1977.  ITT 
Contiuentars  argument  that  the  Commission  lacked  the  authority  to  so  modify 
the  initial  order  was  rejected  and,  in  an  order  of  August  1,  1972,  the  Commis- 
sion directed  the  assignment  of  the  matter  to  a  hearing  examiner  for  the  receipt 
of  evidence  on  the  question  of  whether  the  public  interest  required  such  an  ex- 
tension of  the  10-year  merger  ban  against  the  successor  corporation,  ITT  Con- 
tinental. Hearings  were  held  between  June  12,  1973  and  October  25,  1973.  The 
hearing  examiner  (now  administrative  law  judge)  concluded  that  such  a  reopen- 
ing and  extension  of  the  merger  ban  was  required  by  the  public  interest  and 
recommended  that  the  effective  date  of  the  order  be  extended  to  April  13,  1977.^ 

Respondent  ITT  Continental  challenges  the  law  judge's  findings  and  conclu- 
sions on  a  number  of  grounds,  its  major  arguments  being  (1)  that,  again,  the 
Commission  lacks  the  authority  to  reoijen  and  modify  the  1962  cease  and  desist 
order  in  question  because  of  its  character  as  a  "consent"  order  rather  than  one 
entered  after  litigation;  (2)  that  ITT  Continental  is  not  a  "successor"  to  Con- 
tinental Baking  Company,  the  original  respondent  in  this  matter;  and  (3)  that 
the  evidentiary  record  developed  at  the  hearings  on  the  show  cause  order  fails 
to  establish  the  necessary  public  interest  in  such  an  extension  of  the  ban  in 
question  for  another  5  years.  We  agree  with  this  latter  contention  and,  having 
concluded  that  the  show  cause  order  must  be  set  aside  for  failure  of  proof  on 
that  substantive  issue,  we  do  not  reach  the  other  questions  presented  by  the 
parties. 

In  order  to  determine  whether  the  public  interest  requires  that  this  respond- 
ent be  barred  from  acquiring  other  producers  of  bread  products,  tlie  Commis- 
sion would  have  to  know,  at  a  minimum,  (1)  whether  competition  in  the  vari- 
ous local  and  regional  bread  markets  in  the  country  was  increasing,  decreas- 
ing, or  holding  steady;  (2)  whether  any  such  changes  in  the  effectiveness  of 
competition  in  tliose  markets  were  due  to  the  merger  activity  of  the  established 
firms  in  the  industry  or  to  some  other  cause  or  causes;  and  (3)  whether  this 
respondent,  if  not  currently  an  important  factor  in  that  merger  activity,  is 
likely  to  become  one  if  not  restrained  by  an  extension  of  the  merger  ban  at  issue 
in  this  proceeding.  The  record  before  us  is  inadequate  on  the  first  two  of  these 
key  issues. 

The  findings  of  the  administrative  law  judge  here  can  be  brifley  summarized. 
In  substance,  he  found  that  the  number  of  baking  firms  has  been  falling  stead- 
ily and  that  aggregate  (industrywide)  concentration  in  the  bread  industry  has 
been  rising  since  1962.  He  did  not  attribute  the  major  part  of  that  increased 
concentration  to  merger  activity,  however.  The  4  largest  firms  in  the  bread 
industry — ITT  Continental.  Campbell-Taggart,  American,  and  Interstate — in- 
creased their  aggregate  share  of  all  bread  products  sold  in  the  country  from 
24%  in  1963  to  30%  in  1971."  ITT  Continental,  the  nation's  largest  baker,  in- 
creased its  share  of  the  bread  industry  from  10.7%  in  1962  to  12.4%  in  1970,  a 
gain  of  1.7  percentage  points.  The  merger  component  of  this  gain  was  nil.'' 
Campbell-Taggart, 

American,  and  Interstate  added  1.1,  2.6,  and  1.2  percentage  points,  respectively, 
to  their  individual  market  shares  during  that  period-^  The  two  smallest  of  these 


=  Certification  of  Record  and  Recommendations  on  Order  to  Show  Cause  (December  12, 
197.-?),  p.  59. 

■■>  Id.,  pp.  .38-39. 

*  Tlie  administrative  law  judge  analyzed  the  effects  of  two  post-1962  acquisitions  by 
respondent,  one  with  1964  sales  of  .$61.3,000  and  the  other  with  1964  sales  of  $1  million. 
Since  ITT  Continental's  sales  of  bread  products  increased  from  approximately  |263  In 
1962  to  just  over  .$.37.5  million  In  1970.  these  two  acquisitions  represent  less  than  1%  of 
respondent's  sales  growth  In  the  post-order  period.  As  the  law  judge  concluded  :  "Neither 
the  Ron  Ton  nor  Wyoming  Baking  acquisitions  had  any  direct  or  immediate  effect  on 
concentration  In  the  bread  industry  in  the  metropolitan  or  regional  geographic  markets 
involved  in  the  acquisitions  ;  nor  was  there  any  significant  increase  in  industry  wide  con- 
centration occurring  on  a  national  basis  as  a  direct  or  immediate  result  of  said  acquisi- 
tions." Id.,  p.  25. 

5  Id.,  p.  39. 
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other  members  of  the  "big  four"  sroup,  American  and  Interstate,  made  one  or 
more  "substantial"  acquisitions  since  1962  but  those  mergers  accounted  for  only 
a  "part"  of  the  2.6  and  1.2  percentage  points  added  to  their  respective  marliet 
shares  during  tbose  post-1962  years.* 

The  number  of  bread  producers  has  been  declining  sharply  for  many  years. 
There  were  10,325  baking  plants  in  the  United  States  in  1939,  By  1963,  this 
number  had  dropped  to  5.010.^  And  by  1967  it  had  dropped  still  lower,  to  4,042.** 
In  terms  of  the  number  of  companies  doing  business  in  the  industry,  there  was 
a  30%  drop  l)etween  1947  and  1963— from  6,(XX)  to  4.300— and  a  further  decline 
of  more  tban  20%  between  1963  and  1967,  witb  the  total  then  standing  at 
3,336."  While  a  substantial  number  of  these  departing  firms  were  acquired  by 
the  larger  members  of  the  industry  in  the  pre-1964  period,'"  a  major  factor  here 
has  clearly  been  a  series  of  technological  changes  in  the  industry  that  have 
significantly  increased  the  minimum  eflScient  plant  size.^  As  more  and  more 
firms  have  sought  to  get  their  per-unit  costs  down  to  the  minimum  level  by 
incorporating  the  newer  and  lower-cost  technology  in  their  plants,  the  produc- 
tive capacity  of  the  industry  has  sharply  outstripped  the  growth  in  consumer 
demand.  The  result  is  that  the  industry  has  been  suffering  from  chronic  excess 
capacity  for  many  years,^"  a  situation  that  of  course  further  intensifies  the  com- 
petitive struggle  for  volume.  The  smaller  firms,  especially  those  with  older  plants 
and  equipment,  have  thus  found  themselves  oi>erating  not  only  high-cost  facilities 
l)ut  oi)erating  them  at  less  than  full  capacity.  Not  being  able  to  match  the  lower 
costs  and  prices  of  their  more  technologically  advanced  rivals,  many  of  these 
smaller  firms  have  been  forced  to  either  close  their  doors  or  sell  out  to  other 
firms  in  the  industry." 

While  it  is  not  within  the  power  of  the  Federal  Trade  Commission  to  reverse 
or  stop  the  march  of  technology,  it  is  our  respcmsibility  to  be  especially  vigilant 
in  our  enforcement  of  the  antitrust  laws  in  industries  that,  like  this  one,  are 
being  propelled  by  the  internal  thrust  of  technological  forces  away  from  the  com- 
petitive economic  model  and  toward  the  kind  of  oligopolistic  structure  those 
laws  are  designed  to  prevent.  Put  another  way,  an  industry  that  is  already  being 
made  more  concentrated  by  natural  changes  in  teclinology  is  especially  vulnerable 
to  the  various  contrivances  by  which  economic  markets  are  traditionally  monopo- 
lized. It  may  well  be,  for  example,  that  a  substantial  degree  of  concentration 
must  be  tolerated  in  the  baking  industry  in  order  to  permit  its  member  firms  to 
operate  plants  of  maximum  efficiency  and  thus  to  sell  bread  to  the  consuming 
public  at  the  lowest  price  consistent  with  its  continued  production.  If  so,  however, 
we  should  make  very  sure  indeetl  that  the  larger  members  of  the  industry  are 
not  using  any  of  the  techniques  prohibited  by  the  antitrust  laws  to  achieve  a 
still  higher  level  of  concentration. 

We  cannot  tell  from  the  record  before  us  where  the  baking  industry  really 
stands  on  the  .spectrum  between  a  competitive  and  a  non-competitive  market  and, 
equally  importantly,  we  cannot  tell  from  this  record  whether  that  industry  has 
moved  measureably  cb)ser  to  the  monopoly  end  of  that  spectrum  in  the  post-1962 
years.  We  have  been  provided,  as  noted,  with  data  on  changes  in  concentration 
here  at  the  national  level,  i.e.,  on  the  industry's  movement  from  a  nationwide 
4-firm  .share  of  24%  in  1963  to  a  4-firm  share  of  30%  in  1971.  The  difficulty  with 
those  numbers,  however,  is  that  they  cast  no  light  on  whether  the  degree  of 
competition  in  the  sale  of  baking  products  in  the  United  States  has  actually 
changed.  The  administrative  law  judge  expressly  found  that  "[t]here  is  no 
national  geographic  market  in  the  bread  industry.  The  markets  are  local  (i.e. 
metropolitan  or  regional)  because  of  the  iierishability  of  the  product  and  cost  of 
shipping  long  distances  which  limits  the  distance  it  can  be  shipped."  " 


'Ihld.  ,  ,    ^         . 

7  Economic  Report  on  the  Baking  Industry,  Staff  Report  to  the  Federal  Trade  Commis- 
sion (November  1967).  p.  39. 

«  Certification  of  Record  and  Recommendations  on  Order  to  Show  Cause,  p.  43. 

"  Id.,  p.  42. 

'"  Economic  Report,  supra,  p.  40. 

"  Two  such  factors,  the  advent  of  continuous-mix  equipment  and  changes  in  bread  for- 
mulas and  oven  design  that  cut  the  average  liaising  time  in  half,  greatly  enlarged  the 
I)otential  output  of  the  average  plant.  Id.,  p.  4.5. 

1=  The  industry  was  reportedly  operating  at  40%  to  60%  of  practical  capacity  in  1958. 
Id.,  p.  4.5. 

"The  administrative  law  judge  found,  for  example,  that  the  "wholesale  bakers'  prob- 
lems have  been  caused,  in  Uiroe  part,  by  the  activities  and  growth  of  chain  bakeries,  costly 
labor  contracts,  technological  improrcments  that  hare  created  overcapaciti/,  improved 
highways  permitting  larger  areas  to  be  served  by  a  single  plant,"  among  other  things. 
Certification  of  Record  and  Recommendations  on  Order  to  Show  Cause,  p.  43  (emphasis 
added). 

"  Id.,  p.  26. 
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While  bread  can  be  shipped  as  far  as  150  to  300  miles  from  the  producing 
plant,  most  of  it  is  in  fact  sold  within  ~>0  miles  of  the  place  of  production.^^  In 
short,  "bread  markets  consist,  typically,  of  a  metropolitan  area  and  a  rural-urban 
fringe."  ^°  If  there  was  any  doubt  that  the  various  cities  are  separate  and  distinct 
markets  in  the  bread  industry,  it  would  be  dispelled  by  the  fact  that  there  is  no 
particular  relationship  between  the  price  of  bread  in  one  city  and  its  price  in 
another,  even  one  that  is  exceptionally  close  to  it.*'  If  there  is  no  national  market 
in  the  bread  industry,  national  concentration  figures  cannot  help  us.  Rising  con- 
centration at  the  national  level  may  tell  us  that  concentration  is  rising  some- 
wiiere  in  the  country  but  it  does  not  tell  us  where  that  phenomenon  is  occurring. 
These  increases  could  he  taking  place,  for  all  we  know^  in  metropolitan  areas  that 
are  still  characterized  by  such  low  concentration  as  to  merit  no  antitrust  concern. 
And  of  course  they  could  be  due — and  indeed  the  record  here  suggests  that  they 
probably  are — ^primarily  to  technological  changes  in  the  industry  rather  than 
anticompetitive  mergers. 

We  do  have  some  fragmentary  pieces  of  evidence  on  the  structure,  conduct, 
and  performance  of  the  baking  industry  in  a  relatively  small  number  of  relevant 
metropolitan  markets.  In  the  ll»63-6r»  period,  for  example,  the  share  of  the  4 
largest  tirms  operating  in  17  cities  reportedly  ranged  from  39%  (Minneapolis) 
to  92%  (Beaumont.  Texas),  the  average  4  firm  share  in  this  group  of  cities  being 
63%."  (At  a  slightly  higher  level  of  aggregation — the  state  level — there  is  some 
evidence  of  both  high  and  increasing  levels  of  concentration.  The  median  4-firm 
concentration  ratio  in  the  bread  industry  for  all  of  the  states  rose,  for  example, 
from  38%  in  1954  to  49%  in  1958.")  There  is  also  reason  to  believe  that,  in  at 
least  a  number  of  important  bread  markets,  prices  have  not  been  set  by  the 
natural  forces  of  competition.  Indeed,  a  1967  study  by  our  own  Bureau  of 
Economics  reported  to  us  that  the  baking  industry  ranked  2nd  in  the  nation 
(behind  only  the  dairy  Industry)  in  terms  of  the  number  of  price-fixing  cases 
brought  against  it."*  There  is  again,  however,  no  evidence  in  this  record  that  this 
kind  of  activity  has  been  rendered  more  likely  in  our  various  metropolitan  mar- 
kets as  a  result  of  any  post-1962  merger  activity.  One  might  suspeet  that  it  has 
on  the  basis  of  the  substantial  increase  in  national  concentration  during  that 
period.  But  suspicion,  no  matter  how  prescient  it  might  be,  is  no  substitute  for 
proof. 

The  able  administrative  law  judge  was  of  the  view  that,  notwithstanding  the 
ab.^ence  of  a  national  market  in  the  sale  of  bread  products,  there  was  no  need 
to  examine  the  state  of  competition  in  the  various  metropolitan  areas.  First,  he 
thought  that  what  was  true  of  the  whole  must  necessarily  be  true  of  the  impor- 
tant jjarts.-"^  Secondly,  he  was  of  the  view  that,  since  the  withdrawal  of  a  partic- 
ular baking  firm  from  the  industry  must  necessarily  increase  concentration  in 
the  sprrific  metropolitan  area  it  had  formerly  done  bu.siness  in,  the  sharp  decline 
in  the  number  of  such  firms  in  the  United  States  as  a  whole  in  the  post-1962 
period  could  only  mean  that  concentration  had  risen  in  a  substantial  number  of 


■15  Economic  Report,  sripra,  p.  42. 

"Walsh  and  Evans,  The  Baking  Tndustry.  1947-19'58  (University  of  Nebraska,  1963), 
p.  16.  (Quoted  in  Economic  Report,  supra,  p.  42. 

1"  "For  example,  in  .Tanuary  1966  the  average  price  for  white  bread  was  15.4  cents  in 
Milwaukee  and  20.6  cents  in  Chicago.  Despite  the  fact  that  the  two  cities  are  only  90 
miles  apart,  they  are  to  a  large  extent  separate  bread  markets.  The  difference  is  even  more 
apparent  between  Baltimore  and  Washington,  D.C.,  which  are  only  40  miles  apart.  In 
.January  1966.  the  differential  was  .3.8  cents  and,  because  of  subsequent  bread  price 
increases — principally  in  Baltimore — in  September  1966,  it  widened  to  4.7  cents.  In 
addition  to  being  higher,  the  movements  in  the  Baltimore  price  bore  almost  no  relationship 
to  the  average  Washington,  D.C.,  price."  Id.,  p.  42. 

i«  Id.,  p.  44. 

i»Id.,  pp.  43-44. 

="  Id.,  p.  52.  Nine  (9)  such  price-fixing  cases  in  the  bread  industry  are  discussed  in  this 
Report.  Id.,  pp.  52-55. 

^  "However,  it  is  the  combination  of  local  markets  that  go  to  make  up  the  nationwide 
figures.  And  the  nationwide  figures,  which  show  increases  in  concentration,  necessarily 
reflect  generally  the  situation  in  the  local  markets."  Certification  of  Record  and  Recom- 
mendations on  Order  to  Show  Cause,  p.  52.  The  law  judge  apparently  believed  that  a 
smooth  and  uniform  link  between  the  whole  and  the  parts  was  assured  here  by  the  uni- 
versality of  the  causes  at  work,  i.e.,  by  the  fact  that  the  same  forces  that  had  raised  con- 
centration in  the  "national"  market  were  present — and  to  substantially  the  same  degree — 
in  all  or  substantially  all  of  the  various  local  bread  markets.  In  his  words  :  "It  is  uncon- 
tested that  the  causes  for  such  decline  [in  the  num^ber  of  baking  firms]  are  generall.v 
found  in  all  markets."  Id.,  p.  52.  If  so.  however,  this  merely  underscores  the  learned 
law  judge's  own  finding  that  these  major  "causes"  of  increased  industrywide  concentra- 
tion are  not  now  large-firm  mergers — it  could  hardly  be  supposed  that  mergers  would  be 
occurring  in  anything  approaching  a  uniform  geographic  pattern — but  the  underlying 
hydraulics  of  technological  change,  forces  that  do  indeed  blanket  an  entire  industry  on 
such  a  uniform  basis. 
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such  local  metropolitan  areas."''  Finally,  the  law  judge  thought  it  would  simply 
"be  unrealistic  to  require  Commission  counsel  to  establish  the  metes  and  bounds 
of  each  local  market  in  the  United  States  and  present  statistical  data  for  each 
market."  -■' 

It  may  well  be  that  the  reference  in  the  Commission's  show  cause  order  to  the 
post-1962  increase  in  "industry-wide  concentration"  led  the  law  judge  to  believe 
that  the  issue  of  the  relevant  geographical  market  had  thereby  been  resolved  by 
the  Commission  itself.'*  The  fact  remains,  however,  that  neither  this  Commission, 
its  counsel,  nor  the  learned  law  judge  can  logically  find  that  (a)  there  is  no 
national  market  in  a  given  product  but  that  (b)  if  concentration  has  increased 
in  such  a  non-existent  market,  competition  in  some  relevant  real  market  must 
have  been  injured.  The  critical  issue  of  competitive  injury  must  be  resolved  on 
the  basis  of  changes  in  the  structure  of  actual  rather  than  hypothetical  markets. 
And  while  we  agree  that  it  can  be  difficult  to  establish  the  facts  as  to  what  has 
been  happening  in  even  a  .sample  of  three  or  four  relevant  local  bread  markets, 
we  know  of  no  principle  of  law  that  permits  difficulties  of  proof  to  justify  the 
inferring  of  a  fact  to  be  proved  from  another  fact  that  has  no  necessary  causal 
relation  to  it.  Economic  facts  do  not  have  to  be  proven  with  engineering  precision. 
But  the  issue  of  whether  the  effectiveness  of  competition  is  being  eroded  in  an 
industry  that  accounts  for  10%  of  the  nation's  food  bill  is  too  important  to  be  left 
to  the  fragile  divining  rod  of  intuitive  judgment,  no  matter  how  informed  and 
acute  it  might  be,  as  the  sole  basis  for  choosing  between  one  of  several  equally 
plau.sible  inferences. 

We  will  dismiss  the  show  cause  order.  We  will  not  dismiss  the  industry  itself, 
however — or  this  respondent — from  further  antitrust  scrutiny.  Given  the  enor- 
mous size  of  the  baking  industry  (annual  sales  of  roughly  $5  billion  in  1965)  and 
its  apparently  high  and  rising  levels  of  concentration,  we  are  issuing  today  an 
order  directing  this  respondent  to  inform  the  Commission  in  advance  of  all  future 
acquisitions,  the  latter  reports  to  be  submitted  no  less  than  60  days  prior  to  con- 
summation. Any  significant  mergers  in  this  industry,  and  particularly  any  that 
promise  to  raise  concentration  still  higher  in  a  metropolitan  area  that  already 
appears  to  be  dangerously  close  to  the  borderline  between  effective  competition 
and  effective  monopoly,  will  receive  the  most  searching  attention  from  this 
agency.  The  American  consumer  is  entitled  to  every  assurance  that,  on  a  product 
as  important  as  bread,  the  price  he  is  required  to  pay  is  one  that  has  been  set  In 
an  effectively  competitive  marketplace. 


[Prom  the  Federal  Trade  Commission  News,  Washington.  D.C.,  Dec.  10,  1974] 
Order  to  Show  Cause  Dismissed 

The  Federal  Trade  Commission  announced  today  that  it  has  issued  a  final 
order  dismissing  its  Order  to  Show  Cause  why  a  10-year  ban  on  acquisitions  by 
ITT  Continental  Baking  of  producers  and  sellers  of  bread  and  bread-type  rolls 
should  not  be  extended  for  an  additional  five  years.  The  Commission's  vote  was 
unanimous  with  Commissioner  Nye  not  participating. 

In  dismissing  the  order,  the  Commission  granted  an  appeal  by  Continental 
from  the  recommendations  made  by  Administrative  Law  Judge  Alvin  L.  Berman 
following  evidentiary  hearings  that  the  proceeding  should  be  reopened  and  that 
the  acquisition  ban  should  be  extended  to  1977.  However,  the  Commission  ordered 
Continental  to  give  it  60  days  advance  notice  of  acquisitions  in  the  bread 
industry. 

In  an  opinion  by  Commissioner  Mayo  J.  Thompson,  the  Commission  said :  "The 
number  of  bread  producers  has  been  declining  sharply  for  many  years.  .  .  . 
While  a  substantial  number  of  these  departing  firms  were  acquired  by  the  larger 
members  of  the  industry  in  the  pre-1964  period,  a  major  factor  here  has  clearly 
been  a  .series  of  technological  changes  in  the  industry  that  have  significantly 
increased  the  minimum  efficient  plant  size.  .  .  . 


-2  "Even  if  there  were  some  question  as  to  the  applicability  of  nationwide  sales  figures 
to  metropolitan  or  regional  markets,  there  could  be  none  with  respect  to  the  showing  of  a 
dramatic  decline  in  the  number  of  competitors."  Ibid. 

23  Ibid. 

2*  The  show  cause  order  reads  in  part :  "Whereas,  industry-wide  concentration  in  the 
production  and  sale  of  bread  and  bread-type  rolls  has  increased  since  the  issuance  of  the 
cease  and  desist  order  against  Continental  Baking  Company  on  May  11,  1962.  .  .  ."  Show 
Cause  Order.  Dkt.  7880  (April  27,  1972),  p.  3.  Describing  the  various  disagreements  between 
the  parties  on  the  issues  to  be  resolved  in  the  proceeding,  the  law  judge  observed  :  "Com- 
mission counsel  withdrew  from  previously  stated  positions  and  agreed  that  they  would  not 
introduce  evidence  relating  to  concentration  in  particularly  selected  metropolitan  mar- 
kets.  .  .   ."  Certification  of  Record  and  Recommendations  on  Order  to  Show  Cause,  p.  14. 
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"While  it  is  not  within  the  power  of  the  Federal  Trade  Commission  to  reverse 
or  stop  the  march  of  technology,  it  is  our  responsibility  to  be  especially  vigilant 
in  our  enforcement  of  the  antitrust  laws  in  industries  that,  like  this  one,  are 
being  propelled  by  the  internal  thrust  of  technological  forces  away  from  the 
competitive  economic  model  and  toward  the  kind  of  oligopolistic  structure  those 
laws  are  designed  to  prevent.  Put  another  way,  an  industry  that  is  already 
being  made  more  concentrated  by  natural  changes  in  technology  is  especially 
vulnerable  to  the  various  contrivances  by  which  economic  markets  are  tradi- 
tionally monopolized.  It  may  well  be.  for  example,  that  a  sub.stantial  degree  of 
concentration  must  be  tolerated  in  the  baking  industry  in  order  to  permit  its 
member  tirms  to  operate  plants  of  maximum  efficiency  and  thus  to  sell  bread  to 
the  consuming  public  at  the  lowest  price  consistent  with  its  continued  produc- 
tion. If  so,  however,  we  should  make  very  sure  indeed  that  the  larger  members  of 
the  industry  are  not  using  any  of  the  techniques  prohibited  by  the  antitrust  laws 
to  achieve  a  still  higher  level  of  concentration. 

"We  cannot  tell  from  the  record  before  us  where  the  baking  industry  really 
stands  on  the  spectrum  between  a  competitive  and  a  non-competitive  market  and, 
equally  importantly,  we  cannot  tell  from  this  record  whether  that  industry  has 
moved  measureably  clo.ser  to  the  monoiwly  end  of  that  .spectrum  in  the  post-1962 
years.  We  have  been  provided,  as  noted,  with  data  on  changes  in  concentration 
here  at  the  national  level,  i.e.,  on  the  industry's  movement  from  a  nationwide 
4-tirni  share  of  24%  in  1963  to  a  4-firm  share  of  30%  in  1971.  The  difficulty  with 
those  numbers,  however,  is  that  they  cast  no  light  on  whether  the  degree  of 
competition  in  the  -sale  of  baking  products  in  the  United  States  has  actually 
changed.  The  administrative  law  judge  expressly  found  that  '[t]here  is  no  na- 
tional geographic  market  in  the  bread  industry.  The  markets  are  local  (i.e., 
metropolitan  or  regional)  becau.se  of  the  i>erishability  of  the  product  and  cost  of 
shipping  long  distances  which  limits  the  distance  it  can  be  shipped.'  While  bread 
can  be  shipped  as  far  as  150  to  300  miles  from  the  producing  plant,  most  of  it 
is  in  fact  sold  within  50  miles  of  the  place  of  production.  In  short,  'bread  markets 
consist,  typically,  of  a  metropolitan  area  and  a  rural-urban  fringe.'  If  there  was 
any  doubt  that  the  various  cities  are  separate  and  distinct  markets  in  the  bread 
industry,  it  would  be  dispelled  by  the  fact  that  there  is  no  particular  relation- 
ship between  the  price  of  bread  in  one  city  and  its  price  in  another,  even  one 
that  is  exceptionally  close  to  it.  If  there  is  no  national  market  in  the  bread 
industry,  national  concentration  figures  cannot  help  us.  Rising  concentration  at 
the  national  level  may  tell  us  that  concentration  is  rising  someiohere  in  the 
country  but  it  does  not  tell  us  where  that  phenomenon  is  occurring.  These  in- 
creases could  be  taking  place,  for  all  we  know,  in  metropolitan  areas  that  are 
still  characterized  by  such  low  concentration  as  to  merit  no  antitrust  concern. 
And  of  course  they  could  be  due — and  indeed  the  record  here  suggests  that  they 
probably  are — primarily  to  technological  changes  in  the  industry  rather  than 
anticompetitive  mergers.  .  .  . 

"We  will  dismiss  the  show  cause  order.  We  w^ill  not  dismiss  the  industry  it- 
self, however — or  this  respondent — from  further  antitrust  scrutiny.  Given  the 
enormous  size  of  the  baking  industry  (annual  sales  of  roughly  $5  billion  in 
1965)  and  its  apparently  high  and  rising  levels  of  concentration,  we  are  issuing 
today  an  order  directing  this  respondent  to  inform  the  Commiss-'' u  in  advance 
of  all  future  acquisitions,  the  latter  reports  to  be  submitted  no  less  than  60  days 
prior  to  consummation.  Any  significant  mergers  in  this  industry,  and  particularly 
any  that  promise  to  raise  concentration  still  higher  in  a  metropolitan  area  that 
already  appears  to  be  dangerously  close  to  the  borderline  between  effective 
competition  and  effective  monopoly,  will  receive  the  most  searching  attention 
from  this  agency.  The  American  consumer  is  entitled  to  every  assurance  that, 
on  a  product  as  imiwrtant  as  bread,  the  price  he  is  required  to  pay  is  one  that 
has  been  set  in  an  effectively  competitive  marketplace." 


April  26,  1970. 
To  :  Acting  Executive  Director. 

From:   Hugh  B.  Helm,  Acting  Director,  Bureau  of  Industry  Guidance. 
Subject:  Promotion  of  Attorney  Eugene  A.  Higgins  from  Grade  GS-14  to  GS-15. 
I  herewith  recommend  Attorney  Higgins  for  promotion  from  Grade  GS-14  to 

GS-15. 

Mr.  Higgins  is  a  dilingent  and  hardworking  staff  attorney  and  has  most 
ably  demonstrated  his  willingness  and  ability  to  perform  all  tasks  assigned.  He 
considers  each  assignment  thoroughly  to  ascertain  Commission  and  court  prec- 
edents as  well  as  the  public  interest  involved  after  which  appropriate  action 
is  taken. 
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The  cases  and  problem  areas  assigned  to  Mr.  Higgins  are  among  the  most 
difficult,  complex  and  important  arising  in  the  field  of  trade  regulation  law. 

Among  Mr.  Higgins'  assignments  is  the  responsibility  for  administering  the 
Commission's  "Guides  for  Advertising  Allowances  and  Other  Merchandising  Pay- 
ments and  Services".  He  handles  work  under  these  Guides  in  a  most  capable 
manner.  His  participation  in  the  drafting  of  those  Guides,  which  include  his 
novel  idea  that  under  certain  conditions  sellers  that  make  "spot  checks"  may 
show  good  faith  compliance,  played  a  large  part  in  the  success  of  the  Guides. 
It  is  also  noteworthy  that  he  represented  the  Commission  in  an  able  manner  in 
handling  the  correspondence  and  numerous  conferences  with  attorneys  and  other 
business  representatives  on  the  proposed  and  final  "Guides  for  Advertising  Allow- 
ances and  Other  Merchandising  Payments  and  Services". 

Presently  Mr.  Higgins  has  pending  before  the  Commission  recommendations 
concerning  discriminatory  problems  in  the  toy  industry  as  well  as  the  more 
difficult  and  complex  problem  of  discriminatory  practices  in  man-made  fiber 
and  other  textile  raw  material  industries. 

Mr.  Higgins  is  well  qualified  to  perform  the  work  of  a  GS-15  attorney  in  this 
Bureau  and  work  of  that  level  is  assignable.  He  creates  a  favorable  impression 
and  accomplishes  specific  objectives. 

Mr.  Edward  M.  Hall,  Jr.,  Mr.  Higgins'  immediate  supervisor,  also  highly 
recommends  his  promotion. 

Respectfully  submitted, 


To 


IKOM 


SUETEC7 


CTi'i.-;*--  re  :m  h»  i» 
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APPENDIX  D 

I    DRAFT 


UXIJXD  STATES  GO\  Ell\.\iE\T 

Meinorandiwi 

Cor.ordGsion, 

date: 

Gordon  Younq^.'ood  snd  Hcbart  '.v.  Rosen, 

/it'cOaTnGys  / 

bureau  of  Coirpstition. 

The  Kroger  Co. , 

File  Kos.  691  0014,  & 

711  0027. 
Complaint  recorjrended. 

Section  5  Federal  Trade  Cormission  J'.ct  (Inducing  and 
receiving  or  rocoiving  discrirrdnatory  prcrLOtional 
allc.'axices;  inducing  or  receiving  .payn-.ent  for  pincenient  of 
products  in  stores;  inducing  or  receiving  discri.r.'iinatory 
benefits  in  consicnr.ient  transactions ),       / 
Section  2(f)  of  the  Clayton  J^ct,  as  air.ended,  (Inducing 
or  receiving  price  disc~ir:in;;ticn£  in  violation 
of  Section  2(a)  of  the  Clayton  Act,  as  amended). 

Corj:iodities :   Food,  grocery,  and  non-edible  household 
products. 

AVAILAEILITY  OF  ZVlVZr.CE. 

Evidence  is  available  to  establish  a  prima  facie  case- 
in-chief in  support  of  all  allegations  of  the  complaint.   Cer- 
tain additional  materials  are  still  to  be  received  from  Kroger 
and  others.   Kroger  has  been  served  v/ith  a  subpoena  duces  tecum, 
to  vr.ich  it  has  filed  a  notion  to  auash.   I'he  information  to  be 
received  pursuant  to  the  subpoena  v;ill  supplement  inforr'.ation 
•,;e  presently  iiave  and  v.-ill  fa:;iiitate  the  trial  of  the  m.atter. 
Sv-ol:  information  is  not,  ho'..'£ver,  essential  to  our  recomjiion- 
dation  tl-.at  com.plaint  issue.  'ih.e.   iu"i:ormation  still  needed 
from  others  is  r.'erely  rounding  out  the  inform;ation 
at  hand. 

If  the  infonnation  specified  in  the  subpoena  is  forth- 
coming, it  is  not  anticipated  that  there  v/ill  be  a  need 
for  post-complaint  discovery.   l;cr  is  it  belis-.'nd  necessary 
to  defer  issuance  of  the  co::pl  =  int  to  obtain  t.ie  additional 
evidence.  It  is  considered  unlikely  that  additional  com.pulsory 
process  '.-.■ill  be  needed  to  obtain  evidence  fro;::  parties"  other 
than  the  p^roposed  respondent.       " 
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I       DPAf:? 


All  inforr.ation  necessary  to  imclen-ent  the  order  is  at 
hand  but  for  certain  inforrnation  v;e  v:ill  need  from  VJesting- 
house  Corporation.   The  order  provides  for  the  Co;,\n\iEsion  to 
present  to  Kroger  a  list  of  iiestinghouse  grocery  store 
agents  and  agents  selling  to  groccrv  stores  in  areas  in 
v;hich  Kroger  operates.   VJe  do  not  presently  have  this 
information  for  any  areas  other  than  Michigan,  Indiana, 
Georgia,  Tennessee,  and  Alabema  for  1968  and  1969.   It 
is  not  £inticipated  that  any  difficulty  will  be  encountered 
in  securing  a  complete  list  of  agents  from  VJestinghouse. 

/vPPLICAHT 

The  initial  applicant  in  the  natter  was  George  B.  Haley, 
tsquire,  "of  the  firm  of  Kilpatrick,  Cody,  Rogers,  McClatchey  and  . 
Rcgenstein,  Kurt  Building,  Atlanta,  Georgia  30303,  attorney 
for  Colonial  Stores,  Inc.  (Docicet  8768)  during  the 
Co-jnission's  consideration  of  that  case.   I.'e  inforned  us  that 
Kroger 's  Atlanta  Division  v;as  using  a  promotional  aoproach 
sirr.ilar  to  those  '.-hich  vrere  the  subject  of  the  conplaint 
against  Colonial.  1'hz   staff  e::panded  the  nature  and  scope  of  the 
investigation  to  uhe  e;:tent  that  it  nov;  includes  practices  and 
geographical  areas  not  contenplated  by  Mr.  Haley. . 

PP.OPQSKD  RESPOIIDEn? 

The  proposed  respondent  herein  is  The  Kroger  Co. ,  a  corpo- 
ration organized  and  doing  business  under  the  la'>;s  of  the  State 
of  Ohio,  \7ith  principal  offices  at  1014  Vine  Street,  Cincinnati, 
Ohio  4  5201.   The  proposed  respondent's  principal  business  is  the 
operation  of  a  chain  of  retail  grocery  stores;.   Additionally, 
Kroger  operates  a  chain  of  retail  drug  stores,  a  trading  stamp 
company,  and  several  food,  processing  facilities. 

Kroger's  sales  in  1971  v;ere  over  $3,700,000,000,  naking  . 
it  the  third  laraest^_arocery_chain  in  _the^ni.tcd_States. 
Substantial  sales  were  in  cormerce.   In  1972,  Kroger  had  1431  .  .  . 
retail  grocery  stores  in  tv/enty  states.   The  stores  operate  in 
nost  states  under  the  nar.ie  "Kroger"  and  are  Ciroupad  geographically 
by  division. 

COUNSL'L  FOR  PROPOSED  RKSPO^IDEHT 


Counsel  for  the  proposed  respondent  are  'Aessers.    Kornan 
Dicu^iond,  iielvin  C.  Garbow,  and  Mark  J.  Spooner,  all  of  the 
finr.  of  Arnold  and  Porter  at  1229  Nineteenth.  Street,  N.V/., 
V.'ashington,  D.C.   20036. 
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PUBLIC  II'TTEREST 

The  Bureau  of  Competition  is  charged  v;ith  the  responsi- 
bility of  acLainistering  the  Robinson-Patman  Act.   Yet,  for 
many  reasons,  to  include  the  nurr'.ber  of  manhours  necessary 
to  complete  an  investigation  of  this  type.  Bureau  enforce- 
rn.ent  has  been  minimal .   The  staff  has  portrayed  manv  types 
of  violations  by  Kroger  v/hich  '.v-e  believe  to  he  prevalent 
in  the  industry.  ^_We  have  chosen  >.his  means  because  v;e  believe 
tha't'^i'tTs  "only  through  a  shov/ing  of  the  iTi.any  ti'pes  of^  blatant 
violations  of  the  lav;  that  an  order  effectively  curbing 
abuses  can  bs  obtained.   An  order  merely  containing  language 
prohibiting  future  violations  of  law  v.'ould  appear  to  be 
totally  inadequate.   A  discussion  of  the  order  sought  v/ill 
folic--'?  later..  As  is  discussed  elsev/here ,  Kroc-er  ir.  the 
third  largest  grocery  chain  in  the  United  States  v.'ith  annual 
sales  of  over  3  billion  dollars.   Surveys  conducted  by 
Majers  Karhet  Pvesaarch  Cc-oany  in  July  1972,  demonstrated 
the  following  market  standing  for  the  Detroit,  Indianapolis, 
and  Atlanta  ir.atropolitan  areas  : 

ii:ni?^:APOLis 


Kroger 

22% 

Standard 

18% 

Marsh 

12% 

A  6  P 

10% 

"  500 

Suoers" 

7% 

ATLANTA 

■ 

DETROIT 

Big  Aoole 

17% 

Fanner  Jack 

15% 

Colonial 

15% 

ASP 

13% 

A  J,  P 

13% 

Wr  ig ley 

14% 

ICroger 

9% 

Great  Scott 

13% 

V7inn  Dixie 

9% 

Kroger 

11% 

Thriftovm 

8% 

Chatham 

9% 

69"%  72%  74% 


Although  the  case  deals  primarily  v/ith  the  transactions 
of  three  divisions,  the  examples  given  are  representative  of 
dealings  in  other  divisions.   Discriminations^ alleged  vary 
from  $510  to  e:'-.ounts  over  $100,000.*  .  Kroger '  s  1971  annual 
report  portrayed  pre-tax  earnings  from  grocery  store  sales  to 
be' 1.74%.   Post-tax  earnings  on  all  sales  v:ere  .98%  of  those 
sales.   In  order  to  realize  as  little  asJ510_before  taxes 
it  \,-ould  be  .necessarj/  for^^L^o?.9^_to_^sve  .salesof  $29  ,  310  .  34  . 
Sales  of  $52^040.81  v;ouid  be  necessary  for_S"5iO  in  post-tax 
earnjjigs.   Total  purchases  of  Calo  for  the  second  quarter  of 
1968  v;ere  only  just  over  $4,000.00.   Annualizing  that  figure, 
the  $510  received  from  Calo  for  the  Kroger  Revolution 


V   Discriminations  am.ounting  to  over  $100,000  annually  were 
received  by  Kxoger  from  I'estinghouse  Electric  Corporation 

and  Monsanto  Company. 
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^-anniversary  v;oulcI  be  r.ore  than  Kroger  earned  projecting  total 
percentages  from  all  of  its  sales  of  Calo  products  for  the 
entire  year. 

Sales  of  over  f iveinillion  dollars  .would  be  required 
to  net  $100,000  of  pre-tax  earnings.   Sales  of  over  ten 
million  dollars  v/ouid  be  required  to  net  $100,000  of  post- 
tax  earnings.   Kroger 's  average  store  earned  over  $41,000 
in  pre-tax  earnings  in  1971.   Thus,  the  $100,000  equalled 
pre-tax  earnings  of  about  2  1/2  stores  and  pont-tax  earnings 
of  about  ^    stores.   A  single  $100,000  represents  about  .315 
of  the  earnings  of  the  corporation.   This  discrimination  v/as 
discovered  by  virtue  of  a  check  of  one  of  the  files  kept  at 
Kroger 's  Detroit  Division.   V'e  conclude  from  our  experience 
at  the  divisions  that  there  are  any  nui"ber  of  similar  discrimi- 
nations.  These  discriminations  contribute  to  a  great  degree 
to  the  earnings  shov.'n  each  year  on  Kroger 's  profit  and  loss 
statements.   Before  Kroger  v.'ould  be  able  to  earn  the  additional 
amount  generated  by  the  receipt  of  the  discririnatory  nayr-i.ents , 
it  \;ould  be  necossjory  for  it  to  construct  several  new  stores 
at  great  expense. 

The  years  that  have  passed  have  shown  the  dem.ise  of  the 
single  unit  grocery  store.   The  total  number  of  grocery  stores 
listed  in  the  census  reports  declined  from  1963  to  1967  from 
244,838  to  218,130.   This  is  a  drop  of  26,708  stores  or  10. -9%. 
VJhile  single  unit  stores  had  a  decrease  in  those  four  years  of 
30,640,  the  nultiunit  stores  had  an  increase  of  3932.   Chains 
operating  101  or  more  stores  had  an  increase  of  3950.   In  1963, 
single  unit  stores  accounted  for  43.1%  of  the  total  grocery 
store  sales.   In  1967,  they  accounted  for  only  38.8%. 

As  vdll  be  explained  later  under  the  heading  of  injury, 
V7e  believe  that  each  of  the  examples  given  portrays  injury 
of  tlie  nature  evisioned  by  the  statute.   However,  the  benefits 
to  be  derived  exist  not  only  by  virtue  of  the  individual 
discrimination  but  in  the  aggregate  of  the  many  discriminations 
existing  throughout  the  dir\.'isions  unfairly  accruing  to  Kroger 
undoubtedly  in  the  many  md 11 ions  of  dollars. 

The  competitors  injured  are  all  comnetitc rs ,  for  the 
wrongs  are  m.erely  illustrative  of  many  wrongs  r  -d  violations. 
V7e  have  found  that  many  receipts  inure  to  Kroger  to  the 
disadvantage  of  its  larcer  competitors.   Kowev?  •:,  those  v/ho 
suffer  the  burden  of  paying  the  highest  net  pri -.e  are  those  small 
competitors  v/ho  buy  from  v;holesalers .   This  is  ."-s  a  result  of 
the  fact  that  v'holesalers  are  often  forced  to  p -y  a  substantially 
higher  price.   These  are  the  individuals  who  ar--?  being  forced 
from  the  m.arketolace.   Progressive  Grocers'  19  72  Marketing 
Guide  Book  states  that  the  average  supermarket  :-r>ends  1.2%  of 

total  store  sales  on  advertising.   With  average  supermarket   . 

advertising  as  much  as  average  net  profit  on  sa'.es,  it  is 
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necessary  to  receive  the  optimum  advertising  allov/ances  as 
v;ell  as  the  lov;est  net  prices.   We  believe  that  the  allo-.;ances 
and  lower  net  prices  received  by  Kroger  in  an  aggregate  have 
been  instrumental  in  reducing  the  number  of  competitors  it 
has  in  the  sale  of  its  grocery  items. 

We  believe  that  violations  of  law  are  commonplace  in  the 
dealings  betv;een  suppliers  and  chain  retailers.   V7e  have  delib- 
erately attempted  to  shov;  many  different  types  of  violations. 
In  some  instances  transactions  have  been  chosen  in  which  there 
is  little  settled  la-.;  on  the  issues  v/hich  would  be  before 
the  Commission.   It  is  firstly  our  hooe  that  £in  o^der  can  be_ 
obtained  that  will  effectively  control  the  violation3_ej:tant 
by~ Kroger.  \le   can  envision  that  by  curbing  the   violations  of 
the  third  largest  grocery  store  chain  v/ith  an  effective  order 
we  can  cause  a  revamping  of  the  pricing  and  promotional 
practices  in  the  industry.   This  is  based  upon  the  realization 
that  if  (subsequent  to  the  ir.ple--'ontation  of  tiis  order) 
suaoliers  treat  Krogor  differently  than  thev  treat  the  other 
large  buyers,  JCroger  v/ill  m.arsly  purchase  fro:'i  other  sellers. 
These  sellers,  not  desiring  to  lose  Kroger 's  business,  v;ill  ba 
forced  to  treat  all  competitors  on  an  equal  footing.   That 
would  truly  ba  an  effective  utilization  of  the  funds  and  man- 
pov/er  available  to  the  Corxmission . 

THE  CHARGES 

In  the  course  and  conduct  of  its  business ,  Kroger  has 
pursued  courses  of  action  constitutina  unfair  m.ethods  of 
competition  and  unfair  acts  2md  practices  in  comjr.erce.   The 
folio'./ing  are  the  unfair  m.ethods ,  acts,  and  practices  specified 
in  paragraph  5  of  the  com.piaint: 

(a)   Knowingly  inducing  and  receiving  or  receiving 
from  some  of  its  suppliers  naym.ents  and  other 
things  of  value  to  or  for  Kroger  is  benefit 
as  compensation  or  in  consideration  for  services 
of  facilities  furnished  by  or  through  Kroger 
in  connection  with  the  processing,  handling, 
sale,  or  offering  for  sale  of  products  sold 
to  Kroger  by  such  suppliers  v;hen  Kroger  knev;  or 
should  have  Icnov/n  that  such  paym.snts  and  other 
things  of  value  xvere  not  made  avail£ible  on 
proportionally  equal  term.s  to  all  oti'.er  customers 
of  such  supnliers  competing  v;ith  Kroger  in  the 
sale  and/or  distribution  of  such  supplier's 
products . 
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(b)  Knov;ingly  inducing  or  receiving  from  some  of  its 
suppliers  payment  of  anything  of  value  to  or  for 
Kroger 's  benefit  as  compensation  for  placement 
of  products  in  Kroger 's  stores   when  it  knev/ 

or  should  have  known  that  other  customers  of 
such  suppliers  were  not  receiving  proportionally 
equal  payments . 

(c)  Knowingly  inducing  and  receiving  a  discrimi- 
nator\'  agency  compensation  rate  or  other  form  of 
discount,  rebate,  and/or  allov;ances  from  a 

list  price  set  forth  in  consignment  transactions 
v.'hen  Kroger  knev/  or  should  have  kncr.rn  that  such 
rates,  discounts,  rebates,  and  allcvances  V7ere 
-•—not  made  available  on  proportionally  equal  terms 
to  all  other  customers  competing  with  Kroger  in 
the  distribution  of  such  products. 

The  c±)Ove  methods ,  acts ,  and  practices  and  those  cited  in 
paragraph  8  serve  individually  and  as  on  aggregate  as  unfair 
iT:3thods  of  competition  and  unfair  acts  and  practices  in 
com.T.erce. 

Paragraph  8  of  the  com.plaint  charges  Kroger  vvith  kn6v7- 
ingly  inducing  or  receiving  from  som.e  of  its  suppliers  dis- 
criminations in  price  prohibited  by  Section  2(a)  of  the 
Clayton  Act,  as  am.ended,  in  violation  of  Section  2(f)  of 
that  Act.   Several  different  types  of  price  discriminations  " 
are  cited  to  include: 

(a)  truckload  discounts  on  the  basis  of  a  pooling  of 
orders  from  all  Kroger  divisions; 

(b)  chainwida  prices  substantially  belov;  prices  charged 
otiiers  by  virtue  of  General  Office  negotiations 
with  suppliers ; 

(c)  free  merchjindise  and  cash  payments  in  e;<cess  of 
an  introductory  offer; 

(d)  a  quantity  discount  plan  on  store-door  delivered 
items  paying  a  greater  percentage  rebate  for  a 
greater  volume  of  purchases  and  permitting 
aggregating  of  purchases  of  a  chain; 

(e)  rebates  becoming  proportionally  greater  as  annual 
purchases  increase  and  v;hich  include  a  flat  sum 
if  a  desired  goal  is  reached; 
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(f)  special  discounts  negotiated  by  one  division 
with  a  supplier; 

(g)  free  goods  or  cash  to  purchase  private  label  goods 

on  items  carried  at  that  time  under  the  branded 
label  which  proir^otion  v?as  not  made  available  to 

those  v7ho  purchased  prior  to  the  inception  of  the    • 

promotion; 

(h)  payment  described  in  paragraoh  5 (a)  of  the 
complaint  (promotional  allov/ances)  . 

The  follov;ing  suppliers  are  listed  in  the  cor;plaint  as 
exerplary  of  violations  of  Section  5-  of  the  F&deral  Trade 
Commission  Act  and/or  Section  2 (f )  of  the  Clayton  Act: 

(a)  Frito-Lay,    Inc.    */ 

(b)  Calo  Pot  Foods   Company. 

(c)  ?!orton   rro::en   Foods   Division   of   ITT   Continental 
Baking   Co^-.oany ,    Inc.    */ 

(d)  Monsanto   Corn.pany    V 

(e)  Merico,    Inc.    V 

(f)  Rival  Pet  Foods  Division  of  Associated  Products,  Inc. 

(g)  nelene  Curtis  Industries,  Inc. 

(h)   Mestinghouse  Electric  Corporation.  ^/ 

In  addition  to  the  above,  the  staff  has  obtained  infor- 
mation and  is  continuing  to  obtain  inforr.ation  from  several 
other  sunpliers  v.'hom  \ie.   may  v;ish  to  include  in  the  complaint. 
It  should  be  noted  that  the  complaint  is  so  vordsd  that 
additional  suispliers  may  be  added  v.'ithout  the  need  to  amend  the 
complaint  (See  paragraphs  5  and  8  of  the  Proposed  Com.plaint)  . 

The  charges  listed  above  all  represent  conduct  violating 
the  letter  or  spirit  of  the  anti-trust  lavrs .   The  Robinson- 
Patman  Act  was  enacted  in  19  36  follov.-ing  an  investigation 
of  large  chain-store  buyers  to  "curb  and  prohibit  all  devices 
by  vi'hich  large  buyers  gained  discrim.inatory  prc^ferences  over 
smaller  ones  by  virtue  of  their  greater  purchasing  pov/er." 
Federal  Trade  Comx-.iasion  v.  Pleniy  Eroch  &  Co.,  35  3  U.S.  16  6, 
168  (1960) .  "  


V   The  staff  is  preparing  separate  complaint  recommendations 
against  each  of  these  suppliers. 
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In  Grand  Union  Co.  v.  Federal  Trade  Conrnission ,  300  F.2d 
92  (2d  Cir.  1962),  it  was  said  that  "Grand  Union's  activities 
arc  inconsistent  T.-ith  the  pi.-'rpose  of  Section  2  (d)  of  the 
Clayton  Act,  and  one  need  not  resort  to  metaphysical  subtleties 
to  denominate  its  conduct  an  unfair  method  of  conpetition. " 
Grand  Union  v;as  able  to  secure  ccnpetitive  bensfits  not 
available  to  others,  V7hich  benefits  lov/ered  the  real  cost  of 
supplies  it  purchased  from  participating  advertisers,  benefits 
Congress  declared  contrary  to  public  policy.   Violation  of 
the  spirit  of  the  Clayton  Act  v;as  found  to  be  sufficient  to 
cause  a  violation  of  Section  5  of  the  Federal  Trade  Commission 
Act. 


Activities  running  counter  to  public  policy  declared  in 
the  Sherman  and  Clayton  Acts  have  long  been  held  to  be  unfair 
methods  of  competition  violative  of  Section  5  of  the  Federal 
Trade  Commission  Act.   Federal  Trade  Commission  v.  Cement 
Institute,  Inc.,  333  U.S.  683  (19  48)  Fashion  Originators  Guild 
of  /jr.arica  v.  Federal  Trace  Ccrmissicn,  312  U.S.  457  (1941); 
Federal  Trade  Cc~nission  v.  3rcv:n  Shoe  Co.  ,  38'-  U.S.  316  (1966). 

The  recent  case  of  Federal  Trade  Commission  v.  The  S perry 
and  Hutchinson  Ccm.oanv,  Suprem.e  Court  of  the  United  States,  N. 
70-70,  decided  "larch  1,  1972,  has  gone  even  further  in  affirm- 
ing the  right  of  the  Comjnission  to  define  and  proscribe  an 
vuifair  competitive  practice  even  though  the  practice  does  not 
infringe  either  the  letter  or  spirit  of  the  anti-trust  statutes, 
The  Com.mission  may,  like  a  court  of  equity,  cor.sider  public 
values  beyond  simply  those  enshrined  in  the  letter  or  encom.- 
passed  in  the  spirit  of  the  anti-trust  lav/s. 

In  this  specific  instance,  the  charges  brought  against 
The  Kroger  Co,  are  charges  of  violations  of  either  the  letter 
or  spirit  of  anti-trust  law.   Proof  of  violation  is  m.erely  a 
proof  of  the  charge. 


LEGAL  THEORY  ' 

Since  the  examples  given  are  for  the  most  part  separate 
and  distinct  from,  one  another,  a  general  discusrsion  of  legal 
theory  used  serves  little  useful  purpose.   Sor.e  elem.ents  of 
pertinent  legal  principles  are  com>m.on  to  all  transactions 
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cited.      Paragraphs  with   respect   to   corrunercs,    injury,    emd 
knov/ledge  of  Kroger  have  been  inserted   at  this   juncture. 

A.       COrL'-ERCE 

The  products  purchased  of  the  suppliers  given  as 
excimples  in  the  complaint  are  in  each  instance  manufactured  _ 
in  a  factory  in  a  state  other  than  the  state  in  which  the 
divisional  headquarters  of  the  division  purchasing  the  prod- 
uct is  located.   A  substantial  portion  of  Xrogar's  purchases 
and  sales  is  in  commerce.   In  nany  divisions,  to  include  the 
instances  of  the  Atlanta  and  Indianapolis  Divisions,  products 
are  transported  froin  division  v.'arehouses  to  stores  in  other 
states,  and  advertising  is  disseminated  to  other  states. 
Finally,  pa%TT;ent  is  made  for  all  divisions  from  the  Cincinnati 
General  Office.   The  facts  set  forth  above  are  such  that  it 
is  not  believed  that  any  serious  question  of  commerce  can  be 
raised. 

B .   INJURY        .        "  "  

Although  we  do  not  have  th^  burden  of  proving  injury  to 
competition  on  the  charges  of  violations  of  Section  5  of  the 
Federal  Trade  Corrmission  A.ct,  v;e  have  compiled  figures  for 
all  suppliers  used  as  e::amples  in  the  complailnt  to  shov;  the 
degree  to  V/hich  Kroger  was  substantially  advantaged  over  its 
competitors.   The  specific  percentages  v/ill  he  given  in  the 
discussion  of  the  individual  suppliers. 

Injury  shown  v/ill  be  secondary  line  injury.   Substantial 
differentials  and  a  price  sensitive  atmosphere  V7ill  be  proven. 
This  will  give  rise  to  an  inference  of  reasonable  probability 
of  injury  to  competition.   Federal  Trade  Corr-.ission  v.  Morton 
Salt  Co. ,  344  U.S.  37;  The  Kroner  Co. ,  v.  Fscerai  Trade 
Corrjnission,  438  F.?.d  1372  (6th  Cir.  1971)  ,  cc-rt.  denied,  404 
U.S.  871  (To 71)  ;  United  Biscuit  Ccm?anv  of  }~--.exxc'a   v.  Federal 
Trade  Comjnission,  350  P. 2d  615  (7tn  Cir.  19  6  5) ,  cert,  denied, 
3S3  U.S.  926  (1966) ;  Foremost  Dairies,  Inc.,  v.  Federal 
Trade  Corrjnission,  34B  F.2d  674  (3th  Cir.  IIToS)  ,  cert,  denied, 
382  U.S.  959  (1965) . 

Kroger' s  utilization  of  its  three  billion  dollar  pur- 
chasing power  to  obtain  preferential  treatm.ent  has  been  a 
material  cause  of  the  demise.   The  injury  caused  is  as  a 
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result  of  the  aggregate  nature  of  discrininations  of  many 
transactions  v;hich  together  have  placed  stores  vith  less 
purchasing  powers  at  a  substantial  competitive  disadvan- 
tage.  These  wrongs  aggregate  to  cause  the  injury  and 
should  be  caused  to  cease  and  desist. 

C.  KNOWLEDGE 


In  each  instance  cited,  Kroger  either  knev;  or  should 
have  known  of  the  discriminatory  nature  of  the  benefits 
received.   The  circumstances  differed  in  each  instance. 
On  some  -occasions,  the  program  of  the  supplier  v/as  such 
that  any  large  chain  accepting  additional  benefits  v7ould 
know  that  the  receipt  of  those. benefits  would  give  him  a 
substantial  advantage  over  corapeting  stores,   './here  Kroger 
obtained  a  competitive  advantage  by  negotiations  causing 
a  departure  from  the  norrr.al  program,  Kroger  knev?  that  the 
.benefits  obtained  \vere  discriminatory. 

There  are  some  instances  in  V7hich  there  is  no  direct 
evidence  proving  actual  ]:no-.;iedge  of  Kroger  officials.   In 
all  such  instances,  knov.'ledge  will  be  proven  by  circumstantial 
evidence  which  will  permit  the  inference  that  Kroger  knew  or 
should  have  ':ncv;n  of  the  discriminatory  nature  of  the  'payments 
received.   Automatic  Canteen  Co-oany  v.  rede ra"!  Trade  Com.T.i s s i on , 
346  U.S.  61,80  {ifSW.      ^  ~  '^      ^  •     ~  ■ 

VJhere  the  e>:amples  cited  reflect  Kroger  progriuns  and 
plans  on  its  forms,  times,  terms,  rates,  and  conditions, 
circumsteinces^  supporting  the  elenvent  of  knowledge  arc  present.  ■  • 
Grand  Union  Co.  ,  v.  Federal  Trade  Cotr.mission ,  supra. 
Giant  Foods,  Inc.,  v.  Federal  Trace  Co:;jnis£  i  on,  -  307  F.  2d.  1847 
"(D.C.  Cir.  1962)  cert  denied  372  U.S.  910  (ii-63;  Fred  ileyer,  Inc. , 
v.  Federal  Trade  Com.mission,  390  U.S.  341, 3c6  (196o)  .   Kroger  had 
no  right  to  assume  that  the  manufacturers  in  question  V70uld 
thereafter  proportionalize  such  payments  ex  post  facto. 

Where  the  buyer  receives  payment  for  performance  of  pro- 
motional services  under  the  buyer's  program,  that  buyer  becomes 
possessed  of  information  sufficient  to   inquire  \.'hether 
suppliers  were  mal:ing  i:>roportionally  equal  ;jay]T:ents  to  others. 
Fred  Ileyer,  Inc.,  v.  Federal  Trade  Commission,  supra. 
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other  than  a  self-serving  statenent  on  the  r-irr>eographed  form 
Kroger  distributes  as  its  solicitation  for  a  particular 
promotion,  no  evidence  is  available  to  indicate  that 
jCrogcr  ever  made  any  inquiries  to  detemine  if  benefits 
received  were  proportionalized  to  its  co.Tipel^itors .   The 
solicitations  \v-ere  often  signed  by  brokers  v.rhose  territories 
did  not  extend  to  the  boundaries  of  the  division  and  v/ho 
could  not  knov7  \;hat  \;as  being  offered  others--  outside  their 
territory.   A  self-serving  statement  is  included  as  part  of 
the  package  soliciting  promotional  money  fre.n  suppliers. 

Although  it  is  anticipated  that  it  \;ill  be  alleged  that 
.inclusion  of  that  statc-ent  satisfies  Kroger's  duty  of  inquiry, 
it  is  believed  that  this  statement,  v;hen  sig-ned  by  a  supplier 
v/ith  the  authority  to  sign  it,  is  merely  a  s-elf-serving 
declaration  imposed  by  Kroger  and  accepted  pro  forma  by 
the  supplier.   U'hen  signed  by  a  brolcer  \(ith  only  local 
authority,  it  can  liave  no  meaning.   In  addition,  Kroger 
accepted  as  valid  several  forms  not  signed  at  all.   In  these 
circumstances,  '..'e  v;ouid  suggest  that  Kroger '-s  duty  of 
inquiry  \;as  not  satisfied.   As  is  noted  in  /'utcmatic  Canteen 
Companv  v.  Federal  Trade  Cor;mir;sion,  supra,  the  v;cight  to  be 
given  to  such  stateir.ents  varies  according  to  the  factual 
circumstances  surrounding  their  execution. 

The  evidence  has  been  e::amined  to  deterTr.inc  v;hether 
Kroger  v/ould  have  £iny  reason  to  believe  that  any  of  the 
suppliers  listed  would  have  available  on  affirmative  defense 
to  the  discriminations  and  violations  orplai-ied  hereinafter. 
In  each  instance,  it  was  concluded  that  an  af firm.ative 
defense  doss  not  lie.   V.'here  there  can  be  such  an  issue, 
it  is  discussed  in  the  presentation  dealing  -vith  the  individual 
suppliers. 

FRITO-LAY,  ItiC. 


The  knov.'ing  receipt  of  funds  by  Kroger  under  the 
quantity  discount  plan  of  Frito-Lay,  Inc.,  ic  an  example  .. 
of  a  violation  by  };roger  of  Section  2(f)  of  the  Clayton 
Act,  as  ^^IrLended.   Federal  Trade  Corn-mission  v.    "orton  Salt,  Co., 
supra.  United  Biscuit  of  .■-:.::rica  v.  roc.cral  Trade 
Commission,  supra.   Frito-Lay. _is  an  indepen-.:  -intly 
incorporated,  v.-holly-ov.-ned  division  of  PepsiCo,  inc.,  a 
corporation  whose  1970  sales  to taled'TTTrS 273717000  . 
Frito-Lay  produces  a  varied  line  of  snack  fcod  products, 
including  corn  chips,  potato  chips,  tortillc.  chips  and  m.any 
others.   Distribution  is  primarily  national ;.  although  som.e 
outlets  are  located  abroad.  (100) 
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Beginning  on  or  about  September  28,  196  4,  the  following 
ongoing  quantity  discount  program  was  instituted  in  Frito-Lay's 
Great  Lakes  Zone: 

Any  account  purchasing  $200  up  to  $499,99 
within  a  calendar  r.onth  v;ill  be  entitled 
to  a  35  discount  on  total  purchases  of 
Frito-Lay  products  delivered  at  regular 
store-door  prices. 

Any  account  purchasing  $500  or  more  v/ithin 
a  calendar  month  will  be  entitled  to  a  5% 
discount  on  total  purchases  of  all  store- 
door  delivered  Frito-Lay,  Inc.  products. 

Discounts  earned  under  this-  policy  will  be 

paid  by  check  on  a  calendar  quarter  basis.  (101) 

Although  all  Frito-Lay  products  are  store-door  delivered, 
the  quantity  discount  is  geared  to  the  aggregate  purchases 
of  all  stores  of  each_participating  account  as  opposed  to  the 
total  purchases  of  each  individual  store  v;ithin  each  account. 

Due  to  the  aggregate  nature  of  the  discount  program 
described  shove,    Kroger  has  received  the  msximum  5%  dis- 
count despite  the  fact  that  nany  of  its  individual  stores 
have  never  approach3dj;he_$_50  0minimun\  per  calendar  "month 
necessary  to  qualify  for  that  percentage  discount. 

Kroger 's  Indianapolis,  Indiana  division  lies  within  the 
geographical  boundaries  of  Frito-Lay's  Great  Lakes  Zone.  (102) 
V7e  have  examined  records  relating  to  this  Kroger  division  as 
v/ell  as  those  pertaining  to  many  of  its  competitors  '.^ho  ' 
operate  v;ithin  the  same  geographical  area.   The  following  —  .. 
facts  were  deduced  for  the  years  ending  12/26/69  and 
12/26/70  with  respect  to  Kroger' s  Indianapolis  division:  (103) 


1969  1970 

1.  Number  of  Kroger  stores 

purchasing  Frito-Lay  -  _  ,  _  

products  =  6_1  6_1 

2.  Kroger 's  total  pur- 
chases of  Frito-Lay 

products  =  $199,300.51  $200,556.51 
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3.  Average   monthly   pur- 
chase per  store 

for   the   entire 

year   =  $272.26  $273.98 

4.  Nuraber   of    stores 
whose   ir.onthly 
purchases    averaged 
less    than    $2  00 
for  the  entire 

year  =  27       (4^1.26%)  2S       (45.90%) 

5.  llur.iber  of  stores 
'  whose  rr.onthly 

purchases  averaged 

betv;ecn  $200  ajid         •  '  -  - 

$499.99  for 

the  entire  / 

year  =        '      27 (44.26%)         24   (39.34%) 

6.  Ilujriser  of  stores 
v;hose  Tonthly 
purchases  average 
$500  or  i.iore  for 

the  entire  vear  =      7   (11.48?,)  9   (14.76%) 


Materials  received  frcn  Fri to-Lay  dericnstrnte  that  the 
vast  majority  of  grocsrv  stores  purchasing  I'rito-Lay  products 
did  not  receive  a  rebate  of  5'^  on  purchases.   Frito-Lay 
records  reveal  that  many  competitors  received  3%.  (104)   VJe 
have  spoken  to  others  \7ho  have  received  nothing.  (105)   This 
is  true  although  rrany  of  these  stores  purchase  greater 
qucintities  than  the  majority  of  Kroger  storc:s .   In  none  of 
four  quarters  er.ajnined  did  average  monthly  purchases  per  Kroger 
store  approach  $500  per  Konth.   Yet  in  all  ccarters_ex£upj.ned 
all  purchases  by  Kroger  qualified  for  a  55  rebate.   Total 
rebates  for  the  first  quarters  of  1970  and  1971  and  the  fourth 
quarters  of  1969  and  1970  were  over  $11,000.  (106) 

It  should  be  kept  in  pind  that  this  dircount  plan  has 
been  in  existence  since  19  64  and  affects  mar^'.y  Kroger 
divisions  in  a  five-state  area.   There  are  divisions  which 
have  received  greater  discounts  by  virtue  g>"  their  larger 
purchasing  capacity.   The  Detroit  Division,  in  the  years 
ending  Dece?iber  25,  1969  and  1970  had  purch.r.ses  of 
$1,169,804.54  and  $1,221,303.4  8  respectively.   The 
Indiananolis  Division  Durchases  v;ere  $139, 7 '3. 4 3  and 
$201,787.06  for  those  years.  (107) 


324 


The_guant4ty^-<ji-scouiit,_plan,  as  it  relates  to  Kroger,  is 
discrir'.inator--'  en  its  face  in  t\.'o  sopr.rate  aii^r  distinct  v.'ays . 
The  differences  in  net  price  on  dollar  volur.3  less  than  $200, 
Ices  than  $500,  and  ir.ore  than  $500  per  i.iorith  are  arbitrary 
and  not  justified  by  differences  in  cost.   Those  receiving 
less  than  a  5i   rebate  are  the  victims  of  discrimination. 

Secondly,  the  program  is  discriminatory  in  perndtting 
an  aggregation  of  purchases  for  purposes  of _c3termining  the 
quantity  discount  i;ercentaqe..to..be  .applied.   Kroger  receives 
a  5'b  quantity  discount  on  the  purchases  of  each  of  its  stores, 
v.'hcreas  many  single  store  proprietors  receive  either  3%  or 
nothing.   This  inequity  occurs  as  a  result  of  the  cumulative 
feature  of  the  discount  program  which  enables  Krocer  to 
rec3ive  a  "v/indfall"  of  up  to  5%  of  the  total  purchases 
of  some  stores  v;hich  do  not  qualify  for  anv  discount  v/hat- 
Eoever.   Average  monthly  purchases  for  Kroge?:  stores  v/hich 
for  the  years  ending  December  26,  10  69,  and  19  70,  amomited 
to  $272.26  and  S273.93  respectively,  did  not  ar^proach  the 
$500  minimium  requirement  necessary/  for  a  5^  quantity  discount. 
(IDS)   For  the  seira   tv;o  year  period,  only  11. 43^^  and  14.76% 
rctnoctiv^ly  of  all  I'roger  stores,  had  averac-s  mcnthly 
purchases  '..'hich  entitled  therPi  to  a  5"^  discoui-t.  (109)   During 
this  period  of  time,  44.2G'6  and  '15. 9C  respecrively  of  all 
ICroger  stores,  had  average  m.onthly  purchases  v/hich  fell  helc.i 
the  $200  mninum.  and  therefore,  did  not  qualr.fy  for  any 
rebate  whatsoever.  (110)   Despite  this  fact,  I^roger  received 
a  5*3  "windfall"  on  f.ie  purchases  of  each  one  of  these  stores. 

The  5%  rebate  on  purchases  of  $500  per  r-onth  is 
functionally  available  in  the  Central  Indian;-,  area  m.ostly  to 
large  buying  accounts  v/ho  can  cor^bine  r.onthl--  purchases  of 
2  or  ir:ore  stores.   ::any  stores  could  not  qualifv  for  the  5% 
rebate  even  if  they  elirdnated  all  otJier  com^ctiiag  brands. 
Others  might  qualify  for  the  rebate  if  they  -.-educed  substan- 
tially the  purchases  of  a  competitor  and  substituted— 

Frito-Lay  products  there:  or.  Thus,  in  realilr',  the  plan  is 
not  functionally  availeible  to  most  competitors  of  the  large 
chain. 

It  is  apparent  from  the  nature  of  the  plan  that  the 
di ff erence_in_ne t  price  cannot_be  cost  justiried.   A 
Frito-Lay  Vice-President  has  informed  us  that  there  is 
no  savings  in  the  cost  of  manufacture  and  billing.  (Ill) 
V?c  believe  there  can  be  no  recognizable  diffcjrence  in  the 
cost  of  product  delivery  betv;een.  large  and  sr^'all  accoxints . 
Such  belief  is  couched  in  the  realization  that  the        •  •  •■ 
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products  are  delivered  to  the  door  of  each  store  using  the 
products  irrespective  of  the  size  of  the  purchaser.   Costs 
per  store  are  the  sa-ne  to  Frito-Lay  v.'hether  the  products 
are  delivered- to  each  of  61  stores  in  a  chain  or  to  a  single 
store  proprietorship. 

Both  Kroger  and  Frito-Lay  realize  that  the  program 
could  not  legally  be  said  to  be  meeting  competition  inas- 
much as  any  coinpetition  being  met  would  be  illegal  and 
could  not  be  deemed  to  be  met  in  good  faith. 

Statements  made  by  Frito-Lay  representatives  in  the 
course  of  interviev.'s  conducted  prior  to  the  periods  in 
question  indicate  a  realization  that  it  could  not  be 
successfully  maintained  that  £iny  offer  met  by  Frito-Lay 
was  a  legal  offer.  (112)   Although  it  is  conceded  that 
some  volume  discounts  may  be  justified  by  virtue  of  a  differ- 
ence in  costs,  Frito-Lay  knov/s  by  virtue  of  its  own  cost 
structure  on  the  store-door  delivered  items  that  any  such 
offer  met  could  not  be  cost  justified  and  vrould  be  inherently 
illegal. 

It  has  never  been  clainsd  tliat  Frito-Lay  was  meeting  the 
specific  offer  of  a  specific  corroetitor.   In  fact,  a 
December  1968,  submission  of  Frito-Lay  relating  to  the  pricing 
practices  of  others  illustrates  in  many  instances  not  even 
knov;ing  of  offers  of  competitors.   In  the  light  of  the  large 
area  covered  by  the  Great  La]:es  Zone ,  it  is  doubtful  that 
the  plan  for  that  zone  could  ever  be  said  to  have  been  drawn 
to  respond  to  a  specific  competitive  situation.   Discounts 
offered  by  com.petitors  appear  to  vary  greatly.   Hov;ever, 
the  submission  revealed  that  none  v/ere  the  same  as  Frito-Lay. 
(113)   It  should  be  stated  that  independent  questioning  has 
not  revealed  the  existence  of  any  offer  in  the  Central  Indiana 
area  which  might  have  been  m.et  by  the  plan  in  question.  (114) 
Since  Kroger_  knew  or  should  have  knov;n  that  qver^85%  of  its 
own   storigs^_consi^_tcntl3^^did  notindividually  qualify  for  the  • 
5%  _disc.Qiint_-and..th.at.  approximately^. 4 5 5.  pf_._its  stores 
consistently  did  not  qualify  for  any  discount,  Kroger  had 
knowledge__o,f_  the.,  fact  that  it  v.'as  _only_  the  aggregate  element 
of  the  discount  program  v/hich^  allov/sd  it  to  qualify  for  a  5% 
discount. 

In  addition,  the  quantity  discount  plan  is  an  overall 
plan  affecting  all  Frito-Lay  customers  in  the  same  discrim- 
inatory pattern.   Since  it  was  not  intended  to  respond  to 
a  specific  competitive  situation  for  specific  custom.ars  and 
since  any  offer  met  v/ould  be  illegal  in  nature,  a  defense  of 
meeting  competition  could  not  be  maintained  by  Frito-Lay 
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nor  used  as  an  exculoatory  device  by  Kroger.   Fec'fral  Trade 
Co.T.T'.ission ,  v,  A.E.  Staley  Manuf  acturincr  Co.  ,  324  U.S.  746, 
"7i)3,756  (1945);  E.  FJdslmann  &  Co.  ,  v.  Federal  Trr.clq  Commission, 
239  F.2d.  152,  156  (7th  Cir.  1956)  cert  dsnTed  353  U.S.  941 
(19  58)  ;  C.E.  Niehoff  &  Co.  ,  v.  Federal  Trade  Coir-.ission , 
241  F.2d.  37,  41  (7th  Cir.  1957)  vacated  on  other  grounds 
355  U.S.  411  (1958)  ;  Standard  Oil  Co. ,  v.  Brovm ,  238  F.2d. 
94  (1956). 
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Kroger  is  not  an  unsuspecting  recipient  of  the  discrim- 
ination.  It  knew  that  the  plan  was  illegal  by  virtue 
of  its  very  terms.   It  knev;  or  should  have  knovm  that  many 
of  the  stores  v;ith  v/hich  it  competed  could  not  possibly  qaalify| 
for  the  5%  discount  and  that  it  was  not  therefore  ever  - 
functionally  available  to  them.   It  knew  or  should  have  known 
that  the  Frito-Lay  progreun  v;as  not  cost- justified  by  virtue  of 
its  inherent  nature  described  heretofore!   It  haJ  absolutely 
no  reason  to  believe  that  the  plan  was  meeting  comoetition. 
It  knev7  or  should  have  knov/n  that  the  plan  violated  the  pro- 
visions of  Section  2(a)  of  the  Clayton  Act,  as  a-isnded ,  and 
that  it  v.'ould  violate  the  provisions  of  Section  2(f)  of  that 
Act  by  the  receipt  of  rebates  therefrom. 

■    -  -  .  CALO  _  .  .. 

The  knowing  inducement  and  receiot  of  funds  from  Calo 
Pet  Foods  Company  under  the  Kroger  Revolution  JVnniversary, 
(KRA)  a  cooperative  advertising  program  created  and  executed 
by  Kroger,  is  cm  exam.ple  of  a  violation  by  Kroger  of  Section  5 
of  the  Federal  Trade  Commission  Act.   Calo  Pet  Foods,  is  a 
division  of  Borden  Inc.,  a  corporation  whose  1971  sales    ---•■ 
totaled  $2,069,700,000  dollars.  (200)   Calo  proc'uces  a  varied 
line  of  pet  food  products  including  cat  and  dog  food.   In  _ 
1968,  Calo  products  sold  in  the  Southeastern  United  States 
v;ere  manufactured  for  Calo  by  Arbogast  and  Bastian  of     . 
Allentown,  Pennsylvania.  (201) 

In  February  1968,  Kroger's  Atlanta  Division  (KAD)  formu- 
lated a  cooperative  advertising  prograim  designated  by  it  as 
the  KPA.   On  February  26,  196  8,  a  letter  was  ser.t  to  Kroger 
suppliers  through -v.'hich  the  program  v;as  explained  and  supplier 
particiDation  was  soliciated.   The  KRA  promotional  plan 
called  for  KAD  to  advertise  suppliers'  specific  products 
in  a  tabloid  size  insert  to  be  distributed  by  some  23  daily 
v/eekly  nev.'spapers  with  a  combined  circulation  of  1,250,000 
serving  cities  v;here  the  62  KAD  stores  were  located,  in 
Georgia,  Alabama,  Tennessee  and  South  Carolina.  (202)  Four 
'prorotional  packages"  were  available  ranging  in  cost  from 
$337.50  to  $2,250.   Each  plan  specified  the  size  in  column 
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inches  of  the  tabloid  advertising  space  for  the  entire  area 
of  circulation,  plur.  sor.e  additional  oror.otional  considerations. 
(203)   At  least  30  suppliers  purchased  these  various  plans    .  ■ 
v.'hich  together  totaled  over  $19,000.   In  addition,  the 
products  of  at  least  75  other  sunplicrs  were  advertised 
v.'hich  v.'cro  not  reported  by  Kroger  as  having  r.ade  any  payment 
for  mention  of  their  products  in  KPji  advertisements. 

Calo,  one  of  the  nany  suppliers  who  participated  in  the 
KRA,  purchased  plan  tv.'o  at  a  cost  of  $510.  (204)   During  the 
tine  period  in  V7hich  the  KIiA  \:as  inolen-.ented  (May-June,  1968)  , 
Calo  sold  its  pet  food  products  to  several  of  Kroger 's 
competitors  in  the  Atlanta  area.   In  the  first  si::  months 
of  1963,  Calo  \7as  involved  in  only  one  pror.'.otional  arrangement 
(aside  from  the  the  KP-A)  during  which  it  offered  20^j  of  the  pur- 
chase price  on  all  deliveries  of  the  advertised  items  for 
any  three  v.'eok  period  between  January  1  and  iicirch  31.   Kroger 
and  each  of  the  above-n£uned  Kroger  conpetitc.rs  took  advantage 
of  this  Calo  offer.  (205)   At  the  same  tine  r.owever,  Calo  . 
made  no  attenot  to  offer  on  proportionately  equal  tenuis  to 
its  other  customers  the  money  it  paid  to  Kroger  under  the  KRA. 
(20  6)   The  $510  pa^/ment  represented  12.7%  of  Kroger 's  total 
purchases  for  the  2nd  quarter  of  19 G 8  which  amounted  to 
$4,007.50.  (207) 

The  letter  of  February  26th  V7hich  announced  the  upcoming"  ' 
K.RA  promotion,  contained  a  printed  contract  vhicli  contained 
the  follo'..'ing  clause  v.'hich  v;as  designed  to  be  signed  by  each 
participating  supplier:    — 

"VJe  represent  that  payments  by  us  sind  our  partici- 
pation in  promotions  and  agreement:;  similar  to 
this  are  consistent  with  and  a  pari;  of  our 
overall  cooperative  promotional  program.   VJe 
further  represent  that  the  allov/ancos  provided  ' ' 
for  herein  or  allowances  under  altr::rnative  plans 
are  offered  on  proportionally  equal  terns  to 
our  other  customers  competing  in  the  distribution 
of  the  products  covered  by  this  agreement." 

Although  Kroger  may  assert  that  this  cl^;use,  v/hen 
signed  by  Calo  fulfilled  its  responsibility  of  establishing 
that  other  competitors  v;ere  being  offered  proportional  "'   " 
pajTsents,  we  believe  that  the  lav/  jiolds  oth&.Tv;ise. 

"...the  rcauirenent  that  a  suDplic:-:  sign  such 
a  representation  is  sim.ply  not  sufficient,  by 
itself,  to  offset  actual  );nov7ledge  of  facts 
strongly  suggesting,  if  not  nstablishing, 
that  despite  disclaimers  to  the  coi.trary  the 
supplier  is  not  offering  proportional  CDual 
payr.ients  to  competitors.   A  v;ritten  agree- 
nent,  v.'hich  by  its  nature  is  to  bo  treated  as 
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a  substitute  for  inquiry',  cannot  ta>e  the  place 
of  an  independent  investigation  if,  as  found  by  _   ..  . 
the  CoT^jTi.ission,  there  are  an.ple  grour.cs  for 
believing  that  the  other  party  may  not  be 
coxplying  vith  the  rcauirer^ent  of  the  la'.-7." 
Colonial  Stores   v.  Federal  Trade  Co~j-ission, 
450  F. 2d.  746  fsth  Cir.  1971) 

Kroger  vjas  a  purchaser  of  Calo  products  participating 
in  a  Calo  pror.otional  program  at  the  very  tir-s  itsolici.ted 
for  KRA.   Departing  from  the  terms  of  the  rec-ulafadvertising 
contract  of  the  supplier  is  enough  vrithout  mo-re  to  require 
an  inquiry  to  ascertain  v.'hether  payments  received  v/ere  pro- 
porticnalized.   This  is  for  reason  that  the  norm.al  reaction 
of  a  supplier  '.-.'ho  has  participated  in  a  retaf.ler-oriented 
plan  is  to  conceal  the  fact  of  such  payment.   See  Fred  t?eyer. 
Inc. ,v.  Federal  Trade  Commission, supra. 

As  true  v.'ith  almost  all  allegations  of  sn  illegal 
inducement  and  receipt  of  discrirdnatory  benefits,  knov.'ledqe 
of  the  respondent  will  be  proven  by  circunsts-ntial  evidence 
perrn.ittinc  the  inference  that  it  hnev.'  or  should  have  hnovTi 
that  the  payments  v.'ere  not  proportionalized.   Automatic  Canteen 
Company  v.  Federal  Trade  Coi?mission,  supra. 

This  is  a  case  in  v/hich  the  respondent,  at  the  very  time 
it  v/as  receiving  promotional  monies  under  the  supplier's 
program,  solicited  this  supplier  together  v/itm  the  many 
others  to  partake  in  a  Kroger  promotion  under  tenri.s ,  conditions, 
times,  and  ajr.ounts  initiated  by  Kroger.   V.'itliout  the  further 
inquiry'  specified  £ibove ,  the  circumstances  dictate  that 
knov.- ledge  should  be  inferred.   Accordingly,  K-caer   knev;  or 
should  have  knov;n  that  the  inducement  and  recaipt  of  funds- 
under  the  KPA  would  cause  it  to  violate  the  provisions  of 
Section  5  of  the  Federal  Trade  Corrm.ission  .Act.   Grand  Union 
Company  v.  Federal  Trade  Commission,  supra;  Fred  'teyer.  Inc. 
^'  -'ederal  Trade  Commission,  supra;  Colonial  Stores  v. 
Federal  Trade  Ccrmission ,  supra. 

MORTOtI  FROZEN  FOODS  .         .   . 

The  knov7ing  inducement  or  receiot  of  fumds  by 
Kroger 's  Atlanta  Division  from  the  Korton  Fro.T-.en  Foods 
Division  resulting  in  discriminator^'  prices  ar.d  promotional 
allowances  is  an  exam.ple  of  a  violation  of  Section  2(f)  of 
the  am.ended  Clayton  iAct  and  Section  5  of  the  Federal  Trade 
Commission  Act.   r!?"'^_'1^J>'PJ_'_  '^^Sj'  •.    "^ '    '^^der^il    Trade  Cor'mission, 
supra;  Grand  Union  Co.",  "v.  Fecbral'  Trade  Corrm.-'r.-sion ,  suora. 
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Morton  Frozen  Foods  is  a  division  of  ITT  Continental 
Baking  Co. ,  Inc. ,  a  subsidiary  of  International  Telephone 
and  Telegraph  Corporation.   Met  sales  of  ITT  Continental 
Baking  Company,  Inc.  for  fiscal  year  1969  v;ere  approximately 
$749,478,000.   Net  sales  of  frozen  food  products  for  fiscal 
year  1969  were  approximately  $134,427,000.  (300) 

In  1968  and  1969,  Morton's  Atlanta  broker  presented 
r.orton's  basic  proniotional  prograr.  to  Kroger  in  written 
fom  for  the  entire  year.  (301)   The  19  68  program  offered 
the  following: 

(a)  3%  on  purchases  up  to  $450,000  plus  1/2%  retroactive 
to  the  first  dollar  when  the  account  exceeds 
$450,000  plus  $1000  if  net  purchases  exceed 
$550,000;' 

(b)  2;^  per  dozen  rebate  on  all  purchases  to  bs  used 
for  whatever  purpose  Kroger  desired; 

(c)  $1500  for  advertising  in  Kroger 'a  "Frozen  Food 
Ideas  Around  t-ho  '.vorid"  plus  S1500  for  another 
such  prograni  if  one  should  occur. 

Total  Kroger  Atlanta  Division  purchases  of  Morton  Frozen 
Foods  for  196  8  Were  $564,245.70.   The  quantity  discount 
received  for  1558  purchases  was  $24,391.56.  (302)-  Other  than 
the  February  $1500  pro.T.otion  called  for  in  the  annual  contract, 
Morton  paid  Kroger  $1275  for  participating  in  KUA  (See  Calo 
discussion),  $1275  for  Kroger ' s  Fall  Revolution,  $2,000  for 
3  December  advertiser.ents  ana  an  authorii'atiof.  of  a  new  item, 
a  small  sum  for  price  protection  and  grand  openings,  over 
$4000  in  promotional  monies  for  specified  amounts  off  per  " 
unit  purchased  and  somev/hat  over  $300  for  promotions  offered 
to  all  in  the  Atlanta-Chattanooga  trading  area.   Total 

allowances  received  were  $35,761.85. This  represented^  6.33% 

of  purchases_  of  Morton  Fro'zen  Food^products_in_,19.6J_, (.30  3) 

Four  other  viable  competitors  have  _becn_e::am.ined  v;hose  allow- 
anccs~gr.anted_raiig£d_j£xDn--_J-llto7..7j43 .~  Morton  never  offered 
these  customers  tlie  allowances  granted  to  Kroger.   The  comL- 
petitors  all  appeared  to  have  been  offered  different  allow- 
ances.  Many  of  the  allowances  v:ere  related  to  grand  openings 
and  remodelings  or  allov^ancas  on  the  published  price  lists. 
One  competitor  who  purchased  approximately  the  same  quantity 
as  Kroger  was  offered  essentially  only  2?  per  dozen  to  be 
used  only  for  advertising  Morton  products.  (304) 
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The  1969  program  accepted  by  Kroger  (305)  was  as 
follov.'s  : 


(a)  2  1/2%  on  total  net  purchases; 

(b)  4^  and  6^   billback  allowances  on  dozens  purchased; 

(c)  1  quarterly  full  page  of  color  advertising  at 
a  maximum  cost  of  $2000  per  quarter; 

Total  purchases  for  1969  v/ere  $686,120.77.   2  1/2%  of  these 
purchases  resulted  in  payment  to  Kroger  of  over  $17,000. 
T'.orton  paid  Krogor  $1000  for  purchases  over  ^>625,000  in  1969. 
Quarterly  promotions  were  $10,400.   This  is  S2400  more  than 
the  annual  contract.   Allowances  of  4  and  6^  per  dozen  from 
January  through  June  amounted  to  about  $3900.   Other  pro- 
notional  allowances,  stock  protection,  nev;  store  openings  and 
remodelings  new  item  authorizations ,  and  miscellaneous  items 
combined  v/ith  the  above  to  total  $37,942.08.  'This  is  5.52% 
of  total  purchases  for  1969.  (306)   Five  competitors^  received 
allo'.-7ances  of  from, ,  .02%  to  1.11%  of  _total_purchase3.  (307) 

Morton  divides  its  sales  areas  into  geor-raphical  zones 
v;ith  respect  to  pricing  and  promotional  policy.   The  Atlanta 
and  Chattanooga  areas  are  in  one  zone  separate  and  distinct 
from  the  Birmingham  area.  (308)   Morton  periodically  issues 
price  advice  sheets  to  the  trade  in  a  given  c-eographical  zone. 

These  sheets  shov/  the  current  price  of  the  -i:;em  sold-as   '- 

well  as  the  promotions  available  to  the  trade  at  the  time. 

Morton  products  are  fast-moving,  lov;-priced  items.  --  ■ 
Competition  in  the  sale  of  these  products  is  ';een.   Lower 
prices  or  an  advertising  campaign  would  be  likely  tq^  attract 
many  customers  into  a  store.   Being  able  to  buy  the  products 
for  an  amount  about  five  per-cent  less  than  -zhe   amount  paid 
by  competitors  is  .to  be  in  a  competitively  ^rijiyantageous 
position.   Those  not  getting^  the  benefit ,  of .  che  lov/er  price 
are  beiag_severeiy,^injured  by  .being,  unabla  to  compa.te  .viably. 

There  can  be  little  question  but  that  Kroger  knew  or 
should  have  knov/n  that  it  had  induced  and  received  or  received 
prices  and  allov/ances  which  v/ere  discriminator')'  and  illegal. 
As  has  been  previously  discussed,  participation  in  the 
programs  of  a  retailer  on  its  forms,  times,  cerms ,  rates   •  ■ 
and  conditions  reflect  circumstances  supoorting  the  elem.ent 
of  knowledge.   Grand  Union  Co.y.  Federal  Tr^de  Commission, 
supra;  Giant  Foods,  Inc.,  v.  Federal  Trace  ComT.ission ,  supra; 
Fred  Meyer ,  Inc.  ,  v.  Federal  Trade  Cor?.missicT ,  suora.   Kroger 
had  no  right  to  presuine  an  ex  post  facto  pre oortionalization . 
It  had  a  duty  of  inquiry  which  v.'as  not  satifjfied  by  the 
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self-sorving  statenent  discussed  in  the  paragranhs  relating 
to  Calo  herein.   In  addition,  a  naked  statement  by  the 

Morton  Atlanta  broker  with  respect  to  the  $2000  payment     . 

for  3  December  1968,  ads  that  an  offer  has  been  made  to  "all 
competition  on  an  equally  proportinate  (sic)  basis"  is 
not  sufficient  to  discharge  Kroger 's  responsibility  when 
that  broker  does  not  even  service  accounts  in  Alabama  and 
Tennessee.  (309) 

Comments  made  v/ith  respect  to  the  19  6  8  program  are 
appropriate  with  respect  to  the  1969  program.   The  price 
list  set  forth  v.-hat  v;as  available  to  the  trade.   Any  offer 
outside  the  regular  promotional  program  v/ould  put  Kroger 
on  notice  to  ensure  that  it  v.'as  not  receiving  an  unfair 
competitive  advantage.   Flat  percentage  rebates  and  cents 
off  the  regular  price  billed  iaack  should  have  caused  Kroger 
to  inquire  further  in  the  light  of  Morton's  past  history  v;ith 
Kroger' s  Atlanta  Division.   This  is  true  also  for  the  flat 
$2000  payment  for  one  full  color  page  per  quarter.   In  addition, 
as  v;as  true  v/ith  the  19  6  8  program,  there  v;ere  many  payments 
beycnd  even   the  1969  special  program  designed  for  Kroger 's 
Atlanta  Division. 

Although  the  19  69  program  had  no  bonus  for  meeting  a 
sales  quota,  Morton  paid  Kroger  $10  00  for  meeting  an  Atlanta 
Division  goal  of  $625,000.   Kroger  clearly  knew  that  this 
$1000  paym.ent  vjas  not  proportionalizod  just  a-  it  knew  that 
the  sliding  discounts  of  1968  were  not  cost- justified.  -■ Comments 
made  vxith  respect  to  1968  programs  relate  equally  to  an  extra 
$2400  for  promotions  over  and  £ibove  the  $800D  provided  for  in 
the  Kroger  1969  program. 

There  can  be  no  belief  that  any  of  the  r.bove  allov/ances 
or  lov;er  net~prices"  result  from  a  cost  justification  or 
change  in^market  condition .   Nor  does  J<roger_ have  reason  to  .  ._ _ 
believe  that  the  benefits  received  by' Kroger 's  Atlanta  Division 
from  :-'orton  v/ere  as  a  result  of  Morton  meeting  the  competition 
of  another  supplier. 

The  annual  programs  for  1968  and  1969  are  illegal  on 
their  face.   The  sliding  quantity  discounts  r^ith  an  incentive 
bonus  for  meeting  a  quota  are  illegal  without,  a  cost  justifi- 
cation.  Such  justification  does  not  exist  herein.   These 
rebates  combined  witli  the  flat  sums  for  Kroger  programs 
should  put  Kroger  on  notice  to  investigate  to  ensure  that 
Kroger  is  not  being  unfairly  advantaged.   In  addition,  since 
t)io  price  lists  are  distributed  to  the  trade  and  disclose 
v;hat  is  available  to  the  trade,  Kroger  is  pu~  on  notice  to 
investigate  any  benefit  over  and  above  those,  price  lists. 
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^Jhero  price  lists  are  in  ertistenca  anr]  "rogsr  negotiates 
a  cror-ran  •.■•ith  ::orton  for  benefits  over  and  r.'iove  those  lists, 
'.■.•hic:i  proarain  is  included  in  a  separate  annu-;l  contract 
in  addition  to  the  provisions,  Kroger  is  placed  on  notice   — 
that  anything  else  received  over  and  above  the  price  lists 
and  the  v.'ritten  annual  contract  is  suspect.   This  is  true 
esoccially  of  Kroqcr  proc;r':i?'s  on  Kroger  terr-r .   Colonial 
Stores  v.  Federal  Trade  Corrjrission ,  supra;  Fred  Clever,  Inc., 
v.  Federal  Trade  Commission,  supra. 

Kroger  has  here  kno'v'ingly  induced  and  received  or 
received  discri-ninatory  price  redactionF^  and  promotional 
allowances.   Since  Kroger  did  not  take  adequate  steps  to 
ensure  that  its  competitors  v;ere  not  being  unfairly 
disadvantaged,  it  is  held  to  have  knov;l_edqe  fc.hat  the 
inducenent  and  receipt  or  receipt  of  these  reductions 
and  allov/ances'.vould  cause  it  toviolate  the  provisions 

of  Section  2(f)  of  the  Clayton  Act,  as  araendod  and  of :- 

Section  5  of  the  Federal  Trade  Conmission  Act. 

RIVAL  PET  FOODS 


The  kno',;ing  receipt  of  free  goods  and  funds  by  Kroger 
fro-Ti  PJLval  Pet  Foods  Division  of  Associated  Trcducts ,  Inc.  , 
as  set  forth  below,  is  a  violation' by  Kroger  of  Section  2(f) 
of  the  Clayton  A.ct,~as  amended.   The  Kroger  Co.  v.  Federal 
Tr a d e  Corrjni s s i on  ,  supra;  Fred  ;ieyer.  Inc.,  v.  Federal  'I'rade 
Connission ,  supra.        -   -  ...  _    .  — 

Knov;ingly  inducing  or  receiving  fron  Rival  payr.ient  of 
soniething  of  value  as  comoensation  for  placcr'ent  in  Kroger's 
stores  of  products  already  consu.'.ier-accented  in  the  market 
v;hen  it  knev;  or  should  have  knov;n  that  niany  of  its  competitors 
were  being  unfairly  disadvantaged  by  not  rec-riving  the  same 
competitive  benefits  is  a  violation  of  the  language  and  spirit 
of  the  Clayton  Act,  as  specified  above.   As  much,  the  actions- 
of  Kroger  constitute  a  violation  of  Section  5  of  the  Federal 
Trade  Co?mission  Act.   Grand  Union  Com-oan'^  v.  Federal  Trade 
Commission ,  supra;  Federal  Trade  Com-riission  v.  Bro-.'n  Sh.oe 
Company,  supra. 

Rival  Pet  Foods  is  a  division  of  Associated  Products, 
Inc.,  a  corporation  v;hose  1970  sales  totaled  ?5S,440,139. 
Sales  of  Rival  Pet  Foods  in  1970  v;ere  $13,912,175.  (400) 
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In  June  19  69,  .Mr.  John  E.  Snith ,  India-s.-ipolis  broker 
for  Rival,  offered  Kroger 's  Indianaoolis  Division  t'.;o  cases 
per  store  for  each  of  eight  dog  food  ite.T.s  purchased  by 
ICroger.   When  Rival  heard  nothing  in  July,  another  presen- 
tation v;as  made.   Since  Kroger  was  ^already  purchasing  one  of 
the  eight  iteris ,  Rival  offered  Kroger  150  cases  for  each  of 
the  remaining  seven  iten^.s  chosen.   V?hen  KrocT':;r  would  not 
accept^the  offers,  gival  made  a  third  „of fer  in   August.   Kroger 
accepted  jthis  of  fer  and  purchased  7  nev;  iterr.s  .   $7000  was 
paid  to  Kroger  in  cash  and  free  goods.   Four  proi^.otions  v;ere 
est£iblished.  (401)   Hov.-ever,  they  v;ere  never  nut  into  effect. 
(402)   The  entire  proposal  v;as  to  be  invalid  if  existing 
items  were  dropped,  (403)   An  internal  memorandum  submitted 
indicates  that  the  prograin  offered  Kroger  was  in  cash  in 
lieu  of  some  of  the  free  goods  at  Kroger 's  request.  (404)   The 
introductory  allov/ance  v;as  first  offered  in  January  19  68.   All 
chains  were  to  be  offered  tv7o  cases  free,  per  store  per  new 
item  introduced  onto  the  shelves.   Wholesaler's  and  cooperatives 
vvere  to  be  offered  $1.00  to  $1.25  per  case  for  thirty  days 
depending  upon  the  item.  (405)   All  those  v7ho  commenced  pur- 
chasing the  iterps  before  January  1968,  and  continued  to  carry 
the  item  received  nothing.   Materials  submif-ced  sho".;  that 
no  other  buying  account  received  more  than  t-xc  standard  intro- 
ductory offer  specified  above.  (406) 

T\'/o  of  the  seven  nev;  items  purchased  by  Kroger  had  been 
purchased  by  The  Indianapolis  Division  prior  to  Januars'  1968. 
(407)   Hov.'ever,  the  items  v;ere  dropped  prior  to  the  series 
of  1969  offers.   Kroger  received  introductory-  allowances 
of  $1000  per  item  in  cash  and  free  goods  to  reinstate  the 
items.  (40  8)   Competitors  v/ho  had  carried  these  tv;o  items 
prior  to  January  19  6  8  and  had  never  dropped  -^he  ite.m  received 
nothing.  (409) 

3y  rejecting  the  first  t'.vo  offers  of  Rival,,  the 
Indianapolis  Division  earned  for  t'iie  Kroger  treasury  tlie 
difference  bet'.v-een  the  first  offer  and  the  offer  finally 
accepted.   By  accepting  any  fu.ids  to  provide  shalf__space 
Kroger  received  an  advantage  its  com.Detitors  did  not  receive 
in  tJie  fiscal  year  ended  Jlay  31 ,  "19  707 

In  the  context  of  the  products  involved,  the  allowance 
of  $7000  v;as  substantial.   Over  a  period  of  nbout  one  and  one- 
half  months  to  the  end  of  1959,  the  allo-.7ancG  v;as  75.7%  of 
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total  purchases  including  free  goods.   Ever-yoae  else  had 
to  pay  for  their  goods.   Over  a  span  of  7  r.onths,  the 
allo"..'ance  \7as  29.7';  of  total  goods  received^   Other  compet- 
itors received  nothing.  (410) 

If  Kroger  had  ta):en  advantage  of  the  t-,-o  cases  per 
store,  it  \;ould  have  received  on  the  seven  -•i.ter?.s  purcjiased, 
$3993.60.  (411)   The  remaining  $3006.40  was  received  solely 
because  Kroger  bargained  for  a  better  offer  V7hen  it  Jaiew 
that  the  offer  \;as  not  available  to  others.   This  latter 
figure  represents  32.5%  of  the  value  of  totcil  goods  received 
in  the  one  and  one-half  nonths  rcrraining  in  19  69  and  12. 7 v 
of  the  value  of  total  goods  received  through  the  fiscal 
year  ended  May  31,  1970.   Percentages  on  several  of  the  nev7 
items  purchased  are  rr.ar):edly  higher.  (412) 

Kroger  was  aware  v;hen  it  accepted  the  P.ival  offer 
that  it  v?as  receiving  EOP.Gth\ng  cor.petitors  v;ould  not  be 
receiving.   In  the  space  of  two  months,  Krcger  had  refused 
two  offers  and  finally  accepted  an  offer  it  hnev;  cor.petitors 
never  received.   In  addition,  Kroger  knev;  t":at  acceptance  of 
any  offer  to  place  products  on  its  shelves  T:hen  the  offer 
\;ould  never  be  available  to  coiurjotitors  \.'hQ  carried  the" 
product  prior  to  the  onrot  of  the  pronotiofTwould  pFace 
it  at  a  substantial  conpetitive  advantage.   In  spite  of  the 
circuir.stances  ret  forth  above,  Kroger  never  inquired  v.'hether 
all  cor.petitors  received  proportional  benefits. 

No  facts  GJtist  which  could  cause  a  rear:;onable  belief 
that  any  defense  lies  under  Section  2  (b)  of  the  ajncnded 
Clayton  Act.   In  fact,  r.o  defense  under  Section  2(b)  exists. 
Accordingly,  Kroger  luisw  or  should  have  knc-:n  'that  its 
inducer.ient  or  receipt  of  anything  of  value  from  Rival  under 
the  circumstances  set  forth  above  t;ould  cau  ~e  it  to  violate 
Section  2(f)  of  the  amended  Clayton  Act.   I:n  addition, 
inasmuch  as  the  facts  specified  above  constitute  a  violation 
of  the  language  and  spirit,  of  the  Clayton  A.'jt,  as  amended, 
ICroger  knev/  or  should  have  tooun  that  the  inducement  or. 
receipt  of  something  of  value  to  place  products  on  its 
shelves  under  the  circumstances  described  e  -ova  would  be 
a  violation  of  Section  5  of  the  Federal  TrcL-e  Cor.-jr.ission 
Act.  .  . 

MOHSAN?0  COnPANY 

The  knov;ing  receipt  of  discriminatory  prices  from 
hJonsanto  by  K^roger  is  an  example  of  a  violc  tion  by  Kroger 
of  Section  2(f)  of  the  Clayton  Act  as  amcnc.cd.   The 
koiov.'ing  receipt  of  advertising  allov;ances  rron  ficnsanto 
by  Kroger  is  aii  example  of  a  violation  by  i'^roger  of 
Section  5  of  the  Federal  Trade  Comission  <'.ct.   Fred  Meyer, 
Inc.  ,  V.  Federal  Trade  Cormisr.ion,  supra.   The  comJjineu 
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allowances  is  in  violation  of  the  spirit  of  the  antit- 
trust  statutes  and  is  a  sepcirate  violation  of  Section  5 
of  the  Federal  Trade  Ccrjnission  Act.   Foderr 1  Trade 
Co.Tjnir.sion  v.  Brov/n  Shoe,  supra.   Monsanto,  .^  company  with 
world  v.'ide  interests,  haa  1970  net  sales  totaling  close  to 
two  billion  dollars.   Monsanto' s  diverse  business  activities 
involve  the  manufacture  and  sale  of  many  dirferent  product 
lines  including  electronics,  petroleum,  rubL.er,  chemicals 
and  textiles.  (500) 

In  1968  and  1969,  Monsanto  introduced  5.ts  clear  view 
neat  tray  (a  container  whose  transparency  permits  the 
inspection  of  both  sides  of  a  product)  in  llv  Kroger  divisions. 
In  the  fiscal  year  beginning  August  1,  19  63,  Kroger  purchases 
of  this  product  araounted  to  approximately  $?,  308^000.  (501) 

Kroger  entered  into  a  series  of  divisional  requirements 
contracts  with  Monsanto  \,'hereby  Kroger  agreed  to  purchase 
80%  of  its  meat  tray  reqv.irer.ents  for  the  prriod  of  a  year, 
or  in  the  alternrtive  a  dccignatcd  nu~.bcrof  trays,  v.'hich 
ever  was  less  (tlie  desigiiated  figure  went  an  high  as  30  million 
trays  in  the  case  of  Detroit).   For  this  cor:  lideration, 
Monsanto  gave  each  Kroger  Division  an  intror.uctory  promotional 
allowance  vmich  Kroger  utilised  through  the  extensive  employ- 
ment of  nev.'spapar  advertining.  (50  2)   Althor.-h  Monsanto 
claims  that  the  allov;ance  given  to  each  divi;;ion  approximated -- 
5%,  an  examination  of  Monsanto  documants  rc".  ?als  that  the 
three  exemplary  divisions  examined  received  -.(-idely  varying 
allowances.   In  Detroit,  Kroger  received  a  S?.2,200  pro- 
motional allov;ance  which  amounted  to  approxir /iitely  7.23%  of 
its  clear  view  meat  tray  purchases  of  $307,0  00  for  theyear 
beginning  August  1,  196S.   For  the  same  period  of  time,  Kroger's 
Columbus,  Ohio  Division  received  $5,200  v;hic  h  represented 
approximately  3. 62%  of  its  clear  view  meat  -iiray  purchases  --•-  - 
of  $170,935.   For  the  year  beginning  February  1,  1963,  Kroger's  ■ 
Chicago  Division  received  a  $17,800  promotimal  allov.'ance 
v;hich  amounted  to  aoproxiir.citely  14.24%  of  iLs  clear  view  meat 
tray  purchases  of  $124,846  for  the • seven  mor.ths  figures 
provided  this  far.  (50  3) 

During_the_same_peripds  of_time  in  v;hj.c'i  Monsanto  sold 
clear  "view  meat  trays  to  Kroger,  it  also  sold  the  same 
products  to  distributors^  in  _each_  of  the^thr-os  areas.   These 
distributors  then  sold  .to.. retailers- who-werv  in  competition 
with  Kroger  in  each  of  the  three  divisions.   Vi'ith  the  exception  . 
of  Detroit  v;hero  competitors  were  offered  a  5S  advertising 
allowance  as  opposed_Jto_KjX)5er'.s_7.2  31  Mons;nto  has  never 
tendered  any  allo-,;ance  to  "any^jof  these"  "iridi-'oct  buying 
retailors.  (504)   Monsanto  has  not  provided  its  distributors 
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with  introductory  allov;ances— or  any  other  advertising 
allov;ance  for  the  purpose  of  haying  this  rr.on^y  passed 
on  to  these  retaiTers  as  is  ~Its  duty  under  t;ia  lav7.  (505) 
Fred  I'eyer,  Inc.  ,  v.  Federal  Trade  CcT--?.issicn .  supra.   In   - 
Its  Detroit  Division,  Kroger  received  a  price  concession 
of  5%  less  5%,  i.e.  9.75%,  whereas  the  Detroit  distributor 
received  only  a  3%  distribution  allowance.   Since  Kroger's 
Detroit  Division's  purchases  of  clear  view  ir.^at  trays 
cxrr.oujated  to  $307,000  for  the  year  beginning  J'.ugust  1,  1968, 
the  6.75%  discrimination  totaled  over  $19,703.   The  discrim- 
ination relating  to  advertising  allowances  in  the  Detroit 

area  \vas  2.23S  or- over -$7500 .   Total  discrimination  in  the 

Detroit  area  was  8.98%  or  over  $27,200.  (505) 

Information  received  concerning  Chicago  and  Colun^bus 
coi.ipetition  reveals  that  the  discriminations  in  advertising 
v;ere  8.31%  (annualized)  and  3.625  respectively.  (507) 
Information  thus  far  received  demonstrates  that  for  the  . 
seven  months  thus  far  provided  the  9.75%  dis-ount  v/as 
provided  to  compatitors  in  Chicago  for  about  four  emd  one-half 
m.onths.   Further  inform;ation  still  forthcomiirg  will  dcm.onstrate 
the  extent  to  which  other  buying  accounts  re^-eived  the  discount 
from  list  price  of  9.75%  received  by  Kroger.   Kroger 
knav7  or  should  have  known  that  com.petitors  i-;  one  or  more  _ 
of  the-  divisions  in  question  did  not  receive  oroportional    .■--- 
allowances  and/or  pricing.   None  of  the  allo-.ances  (which 
v;erc  negotiated  through  Kroger  headquarters  .'.n  Cincinnati) 
were  transmitted  to  Kroger  via  published  flyers  or  through 
any  vehicle  which  could  have  allowed  Kroger  -o  conclude 
that  the  money  received  was  either  a  standar,-.  offer  or     _ 
one  v.'hich  v^as  bieing  m.ade  available  to  all  cc:  petitors. 
The  allowances-  ranged  from  3.62%  to  8.31%  (a  nualized) . 

The  complete  lack  of  uniformity  and  consistency  in  the 
manner  in  v;hich  these  allowances  v/ere  determ.  .ned  was  enough   - 
in  and  of  itself  to  prom.pt  an  inquiry  on  trie  part  of  Kroger 
as  to  how  (if  at  all)  such  allowances  would   2  proportionalized 
Fred  ?:3ver.  Inc.,  v.  Federal  Trade  Commissic  ■,  supra.   Since 
the  allowances  wnich  Kroger  received  from  d:.  ision  to  division 
were  not  proportional  v/ith  respect  "to  one  ar  jther,  Kroger 
v;ould  not  have  reasonably  presumed  that  Honr  ,nto  v.-ould  attempt 
to  proportionalize  from  buyer  to  buyer.   It  is  important" ' 
to  realize  that  the  most  perfunctory  inquir^j  on  the  part  of 
Kroger  would  have  revealed  that  the  allowanc  -s  were  not,.  ,..,.  ._.. 
proportionalized.   In  addition,  inquiry  on  -c.ie  part  of  Kroger 
v;ith  respect  to  ;-:onsanto  pricing  policy  in  l  .itroit  would  have 
revealed  a  price  discrimination  of  6.75%. 

V  ,^,._  - -^  _, ..  ^  i>-,c;  of  for-"'',  an  e>t"'l ''n  ■■■.ti.on  fc  ther.o  apparent 
-■:  i  '■^-  ■  ■   ■  ■■  " _:j '  ■  -.    . 
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located  in  Industry,  California.  (508)   Upon  contacting 

Af<C  Plastik  Pak  v;e  learned  that  at  no  tir.a  did  At-E  ever  offer 

a  promotional  allowance  to  its  customers  on  its  clear  view 

moat  trays.   A£,E's  pricing  consisted  of  a  ccnparable  list 
price  to  Monsanto  less  5%  less  5-6    less  51  i.e.  14.2G%.   In 
addition,  to  the  promotional  allowance,  (50S)  Monsanto  sold 
to  Kroger  at  5%  less  5%  i.e.  9.75%.   In  order  to  compare  the 
A&E  offer  with  that  which  Monsanto  gave  Kroger,  both  the  pro- 
motional allov;ance  and  the  9.75%  pricing  consideration  must 
be  combined,  revealing  the  follov;ing  with  respect  to  V7hat 
Kroger  received  for  the  entire  fiscal  years  in  question  in 
each  division: 

Chicago:  18.05%  (annualized)  

Detroit:   17.25^o; 
Columbus:  13.37%. 

Since  Monsanto  clearly  beat  A&E's  best  offer  in  both 
Chicago  and  Detroit,  any  meeting  of  competition  defense 
must  fail.   In  light  of  Chicago  and  Detroit,  we  must  conclude 
that  the  Colcnbus  offer  (v;hich  turned  out  tr  be  less  than 
1%  less  than  the  .'"i&E  offer)  is  nothing  more  than  a  coincidence. 
A  sitccessf ul  m.eeting  of  competition  defense  is  contingent  upon 
a  demonstration  by  the  seller  th^it  the  pricf-  v;as  made  in  good 
faith  to  meet  a  competitor's  price.   Federa;,  Trade  CcirrTiission, 
V.  A.E.  Stalcy  Manufacturing  Co.,  supra,   i-.c.  iisanto  has 
clearly  failed  to  maec  tins  criterion-.  -  —  - -—  - 

At  the  tim.e  of  Kroger's  acceptance  of  -l  he  Monsanto  offer, 
Kroger  had  (by  virtue  of  the  term.s  of  the  requirements  contracts) 
kno-.vledge  of  the  fact  that  the  Monsanto  of f^:  r  v;ould  by  necessity 
beat  and  not  m.eet  the  offer.   Monsanto  nevei"  intended  merely 
to  meet  A&E's  offer,  and  Kroger  knew  it.  ._   . 

MERICO 

The  knov;ing  receipt  of  allov/ances  and  .'ree  goods  from.   _  .. 
Merico,  Inc.  by  Kroger's  Detroit  and  Indian,  polis  Divisions 
respectively,  is  an  example  of  violations  b;  ■  Kroger  of  Section 
2(f)  of  the  Clayton  Act,  as  amended  and  Sec  ion  5  of  the 
Federal  Trade  Commission  Act.   Merico  is  a  -  holly-ov;ned 
subsidiary  of  Campbell  Taggart,  Associated  ;'akeries.  Inc. 
a  corporation  whose  19  7  0  sales  totaled  $330-339,397.   Merico 
produces  a  varied  line  of  refrigerated  doug;: 'jarcducts ,  including 
many  varieties  of  biscuits,  rolls  and  cookies.  (600)   We  have 
discovered  several  instances  of  preferentia..  treatment  afforded  .. 
to  Kroger.  T\io   such  instances  follow. 
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A.  DETROIT 

For  the  last  six  months  of  1968  and  all  of  1969, 
Kerico  published  all  introductory  and  promotional  offers 
in  a  quarterly  bulletin  which  v;as  sent  to  all  its  customers. 
(601)   For  a  six  month  period  beginning  March  1,  and  ending 
August  31,  1968,  Kroger 's  Detroit  Division  received 
allowajices  of  10.S;f  per  dozen  on  controlled  and  private 
Ifiiel  biscuits  (602)  totaling  $13,435.92.   This  allov;ance 
represented  over  13.3%  of  Kroger 's  total  purchases  of  these 
products,  \7hich  approximated  $100,802.10  for  this  six  month 
period.  (603) 

For  the  same  six  month  period,  Merico  sold  private  label  __ 
and  controlled  label  biscuits  to  other  custoraars  who  competed 
v;ith  Detroit  Division  Kroger  stores.   None  of  these  customers 
received  any  allowances- on  these  items.  (604) 

An  examination  of  f'erico's  3rd  quarter  bulletin  v;hich 
contained  all  promotional  offers  for  the  period  of  June  18 
tJirough  Septcn-ber  10 ,  reveals  no  offer  of  rjiy  allowance 
on  the  relevant  biscuits.   Moreover,  Merico 's  president  has 
admitted  that  Kroger  was  the  only  customer  v;ho  received  the 
above-named  a.llOv;ance.  (605 

Kerico  states  that  K.  Stark  &  Co.,  a  large  Detroit  broker, 
had  previously  been  the  food  broker  for  General  Mills  when  ■ 
Puffin  v/as  a  General  Mills  label.   Puffin  was  at  that  time 
heavily  advertised  and  consumer-accepted.   V7hen  General  Mills 
left  the  refrigerated  biscuit  business  ,  Stcir!:  claimed  Puffin 
as  its  trademark. 

Merico  states  that  Stark  purchased  biscuits  from  Merico 
under  the  Puffin  lc±)el  at  a  price  of  $1.62  for  a  case  of  24. 
Merico  agreed  i:o  bill  customers  a  net  price  of  $1.9  2  for 
Puffin  representing  a  gross  price  of  $1.9  6  less  a  2%   ware-  - 

house  allowance.   Customers  v;ere  also  entitled  to  a  12?f-, .  _.  .. 

advertising  allowance.   Merico  credited  Star::  with  the 
difference  between  the  $1.92  price  paid  by  the  retailer. and_ _ 
the  $1.62  price  paid  by  Stark.  (606)   Biscuits  sold  under 
the  Puffin  label  were  exactly  the  same  products  as  those 
sold  under  the  private  and  controlled  label.   Only  the  label 
v;as  different.   The  difference  in  price  relates  to  the  fact 
that  Puffin  was  heavily  advertisied  and'conpeted  with  Pillsbury. 
According  to  lierico,  Kroger  discovered  in  19  53  that  "Puffin- 
biscuits  v;ere  selling  in  storesof  Detroit  competitors  for 

as  low  as  Iji   a  can,  that  these  biscuits  were  being  sold  to 
stores  cheaper  than  our  Kroger  private  label,  and  that  Kroger 
could  buy  these   Puffin  biscuits  at  this  lovrer  price."  (607) 
Accordingly,  Kroger  requested  a  temporary  allowance  to  meet 
the  competition  of  Puffin.   If  competitors  vrere  selling  Puffin 
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at  7ff  a  can  or  S1.G8  per  case  this  would  roan  tliat  Puffin 
\;ns  being  sold  in  the  stores  at  12i:  belov;  the  retailers'  cost. 
During  the  si::  nonth  period  in  question,  Krocer  and  others 
cornpeting  with  Kroger  purchased  Puffin  biscuits. 

V?e  have  c::arnined  the  relevant  "purchase  invoices,  orders 
and  accounts  receivable  invoices  for  those  custorr.ers  to  determine 
the  Puffin  pricing  structure.   These  docume:!ts  demonstrate 
that  retailers  paid  $1.96  per  case  for  24  pl-c.  Puffin  minus 
a  25;  v/arehouse  allov/ance  and  12,^^  advertising  allov.'ance  paid 
ultimately  by  Star):,  v/Jiich  brought  the  net  price  to  ^1.80 
per  case.   The  docur.ents  do  not  reflect  einy  deviation  from 
this  pricing  structure  for  Kroger  or  any  other  purchaser  of 
Puffin.  (60S)   This  leads  us  to  conclude  that  the  e:cplanation 
given  does  not -accurately  reflect  the  situation  at  that  tine." 
Even  if  it  would  be  s1io\.ti  that  there  v/ere  arrangements  other  _.  .  . 
than  those  reflected  on  docurients  in  our  possession,  Kroger 
v.'ould  not  be  able  to  interpose  successfully  a  r.>.eeting  of 
competition  by  Merico  to  the  charges  made.   Tor  this  v;ould 
allov;  Merico  to  lo'..'er  its  prices  on  Bore  of  its  products  in 
•order  to  raeet  the  prices  of  anotlier"  product  (Puffin)  it  V7as 
offering  for  sale. 

Section  2  (b)  of  the  P-obinson-Patrcan  Act  states  in  part 
the  follov;ing:  '  • 

"That  nothing  herein  contained  shall  prevent 
"  '  "  a  seller  rebutting  the  prirr.a-f acie  case  this 
nade'by  sho\.-ing  that  his  lov,-er  ~price  or  the 
furnishing  of  services  or  faciliti'?s  to  any 
purchaser  or  purchasers  v.'as  nade  in  good 
faith  to  meet  an  ecually  lov;  pricf;  of  a  contset- 
itor,  or  the  services  or  facilities  furnished 
by  a  competitor." 

This  exculpatory  clause  clearly  indicates  that  one  r.iust  in" 
good  faith  F-.eet  the  coripetition  of  another  ccT.petitor.   Star); 
cannot  rightfully  be  construed  as  a  cci-.petifcDr  of  ilerico  for 
Stark  is  nothing  more  than  a  faroi:er  v/ho  owns  the  Puffin  trade- 
mark.  Merico  both  manufactures  and  sells-Puffin.   In  all 
instances  Merico  directly  benefits  from  the  sale  of  Puffin 
products.   If  Kroger  v/ere  to  purchase  only  Puffin  products, 
then  Merico  ^.'ould  still  na):e  the  sane  profit  per  case,  in 
this  instance  on  one  label  as  opposed  to  several  different 
labels.   The  number  of  cases  purchased  v.'ould  not  necessarily 
be  affected,  nor  v;ould  Merico 's  profits  necessarily  be 
reduced.-  "  '  '"   _'" 

v:e  believe  that  by  virtue  of  the  c;:istcnce  of  a  quarterly 
bulletin  v;hich  contained  all  available  proir.ocional  allov.-ances , 
but  which  did  not  include  those  allowance.s  received  by  Kroger, 
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r.roqcr  }-.nev7  or  should  havG  hnov.-n  that  it  v'?.s  receiving  funds 
v;hich  v.'ere  not  r.ade  available  to  all  coir.petitors .   Vfnen  Kroger 
induced  and  received  the  reduction  in  price  fror.  Ilerico,  it 
v;as  inducing  and  receiving  an  illegal  discrinination. 

B.  Ii:DIAT:PiPOLIS 

During  a  one  r.onth  period  beginning  March  24,  and  ending 
Aoril  23,  19  69,  Kroger 's  Indianapolis  Division  received 
$8,324.47  in  free  goods  by  virtue  of  an  of far  consisting  for 
a  nev;  account  of  one  free  case  of  biscuits  for  each  case 
purchased.  (609)   Tlie  agreement  to  sell  thene  products  under 
the  Kroger  label  v.'as  reached  at  ?;roger's  General  Office  and 
v.'as  conveyed  to  the  divisions  thereby  in  Ja:iuary  1969.  (610) 
ilerico  also  sold  these  sar.e  biscuits  under  tiho  Ilerico  label 
to  cuctoiTters  \.'ho  cor.ipeted  V7ith  (or  in  the  case  of  whole- 
salers, or  cooperatives  \;hose  customers  or  zriernbers  competed   _. 
with)  Indianapolis  Kroger  stores. 

None  of  the  Kroger  competitors  or  v;holesalers  who 
Eunplied  Kroaer  competitors,  received  one  free  case  for 
each  case  purchased  of  the  biscuits  during  cither  the  one 
r^ionth  period  mcr.tioned  above  or  in  the  entire  second  auarter.. 

Kerico  asserts  that  the  one  free  with,  cne  offer  T;as  the 
"standard  offer  at  that  tirae  as  reflected  on  our  second 

quarter  19  59  allowance  sheets.... In  other  vrords,  this  is  the  

same  introductory  offer  which  v;as  available  to  each  of  our 
customers."  (612) 

vie   take  issue  v/ith  Merico's  interpretation  of  the  facts. 
It  is  the  case  that  Merico's  2nd  quarter  15 C9,  promotional 
bulletin  included  1  case  free  with  one  for  the  first  30  days. 
These  offers,  hov;ever,  were  introductory  offers  which  were 
available  only  to  nev;  accounts  as  stated  in  the  bulletin. 
Kroger  was  not  a  nev;  account  as  of  the  2nd  c,uarter  of  19  69.  _  - 
Kroger  had  purchased  the  relevant  products  prior  to  the 
•2nd  quarter  and  v;as  therefore  not  entitled  to  the  introductory 
offer.   Merico  states  that  Kroger  sv/itched  irom  a  Ilerico  to  a 
Kroger  label  on  these  products,  and,  therefore,  although 
the  products  rcp.ained  identical,  the  label  change  entitled" 
iCroger  to  the  introductory  offer. 

Vi'e  do'  not  believe  that  a  mere  label  chrmge  entitles  Kroger 
to  a  competitive  advanttige  realised  through  the  receipt  of 
$8,3  24.47  V7hich  represented  50%  of  Kroger 's  total  purchases 
of  these  tv/o  products  for  the  period  in  qusiution.   If  a  mere 
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label  change  vere  the  criterion  lor  I'.roaor's  receipt  of 
the  allowance,  the  "introductory"  allov.-ance  v/as  not 
functionally  available  to  Kroger  coir.petitors.   Kroger  would 
nor  have  made  the  label  sv;itch  but  for  the  fact  that  it 
Wc'.s  economically  in  Kroger 's  best  interest  to  do  so.   One 
cannot  conclude  that  it  \/as  necessarily  acsirable  or  feasible 
for  other  buying  accounts  to  ir.ake  similar  label  changes 
during  this  same  period  of  tine.   Moreover,  small  individual 
competitors  purchasing  these  products  throuoh  \.'holesalers 
could  probably  not  change  labels  even  if  thoy  felt  it  was 
in  their  best  interest  to  do  so  since  the  sole  decision 
v;ould  rest  in  the  hands  of  the  wholesaler  or  cooperative. 
A  small  one-store  competitor  could  not  afford  to  change        — 
labels  himself,  and  even  if  he  could  do  so,  it  is  unlikely 
that  he  could  advertise  adequately  his  ov.n  private  label 
enough  to  make  it  economically  feasible. 

VJe  conclude  that  Kroger  knev:  or  should  have  known  that 
it  v;as  not  entitled  to  the  allowance  in  question  by  virtue  of 
the  e>;plicit  v;oraing  of  the  2nd  quarter,  1969  bulletin. 
V.'ere  the  bulletin  to  be  interpreted  to  the.  effect  that 
those  changing  labels  v:ould  be  erititled  to  tha  allowance,  " 
Kroger  >cnew  or  should  have  J:cov;n  that  it  would  oo   violating 
the  law  to  accept  the  offer  by  virtue  of  the  fact  that 
such  offer  v.'ould  not  be  functionally  available  to  all  compet- 
itors, Fedcrr.l  Tr~de  Cormission  v.  iiorton  S^ilt  Co.,  supra, 

aiid  v;oulu  vioiaze  teccion  /(;)  of  the  ciayco.-i  /ict,  ^as  amended. 

/■.utomatic  Canteen  Co.,  v.  Federal  Irrdc-  Ccr.r.  •,i:sion,  supra.      ;•  ■ 
Since  the  conduct  of  Kroger  in  )a-iowxngly  receiving  the  benefits 
described  above  is  inconsistent  \,'ith  th.e  spirit  and  language 
of  the  Clayton  Act,  as  aiaendcd ,  such  conduct  is  an  unfair 
m.ethod  of  ccnpstition  violative  of  Section  5   of  the  Federal 
Trade  Comm.ission  7>.ct.   Federal  Trade  Cor.'misrion  v.  Hro\.'n  Shoe 
Co.  ,  supra;  Grand  Union  Co.  ,  v.  t  c  d  e  r  a  I  T  r  a  c  o  C  c '  '-m  i  s  s  i  c  n , 
supra.   The  only  reason  that  Kroger  receivoc-.  the  discriminatory 
benefits  v/as  because  it  v;as  a  large  purchaser  of  Merico.  .  — 
products  wlio  arranged  for  free  goods  for  any  division 
buying  the  product. 

v:^sti;:g};ouss  elhctric  copporat-?  on 

The  knov;ing  inducem.ent  or  receipt  from  Hestinghouse  of 
a  discriinination  in  agency  compensation  rat  ;  or  other  form 
of  discount,  rebate,  and/or  alio\;ances  fro!:.  a  list  price  set 
forth  in  the  consignment  transjiction  is  an  e::arAple  of  a  violatioi 
by  }:roger  of  Section  5  of  the  Federal  Trade  Corrjf.ission  Act. 


34-501  O  -  75  -  23 


342 


HP  A  SIT 


In  1970,  Kestinc'house  had  sales  of  .';^i ,  313,  410  ,000  .  (700) 
It  io  engac'ecl  in  the  manufacture  r.nd  sale  o;'  cauiprr,(2nt  and 
appliances  for  the  generation,  transmission,  utilization, 
and  control  of  electricity.   Sales  of  incandescent  lanos 
in  1969  v;ere  over  $150,000,000  at  list  price  to  the  con- 
sa-aar.   These  sales  represented  22:5^  of  the  sales  of  the 
incandescent  lair.p  narkct  in  the  United  States.  (701)   Shipments 
to  Kroger  divisions  in  each  of  196  3  and  196D  v;ere  over 
$3,000,000  at  retail  list  prices.  (702) 

The  relationship  existing  betv;een  v;esfcinghouse  and  Krogar  ' 
in  the  distribution  of  its  light  bulbs  v/as  one  of  consignor- 
consignee.   The  sari.e  relationship  existed  uitii  respect  to 
otiicrs  to  \!ho7x   Ivestinghouse  distributed  its  larr.ps .   The  tvpe 
of  consignment  arranger.-ents  involved  in  .the  V/estinghouse 
relationships  have  been  found  to  be  genuine  consignments 
and  not  sales.   United  States  v.  rcneral  Slectric  Co.,  2  72  U.S. 
476  (1926)  .   It  v;ould  be  fucile  to  a'ttaci:  the  relationship 
bet^.'een  Kroger  and  IJestinghouse  rmd  allege  that  a  sale  rather 
than  a  cons icnrr.ont  occured.   Nor  is  'it  appropriate  to  attack 
any  discrimination  under  the  Robinson-Patr.-.an  Act  under  the 
''indirect  purchaser"  theorv  of  i"»ce  Docj-.s  and  AceJ^ev^s  Cora . 
FTC  Docliet  3557,  CC:-:  Trade' Reg  R epTTT?  ,  2 7 3  (TSGS)  .   ;:vcn"Tf 
retail  grocers  obtaining  the  bulbs  tlirough  \.-holssclerG  or 
distributors,  are  indirect  purch.asers,  Kroger  is  not  such  a 
purchaser.   Since  Kroger  is  not  a  purchaser  buying  for  resale, 
and  since  the  pertinent  sections  of  the  ar.ar.ced  Clayton  Act  • 
contemplate  only  that  situation,  complaint  "cannot  be  had.  against 
Kroger  for  a  lcno'..'ing  inducement  or  receipt  of  discriminatory 
benefits  under  the  amended  Clayton  Act.   Students  Book  Co.,  v. 
Washinoton  Lav/  Book  Co.,  232  F.2d.  49,  cert,  denied  330  U.S. 
9  38~Tl9T6K 

Commentators  appear  to  be  unanimous  in  an  e:roression  of  " 
the  viev/  that  discriminatory  consigniTient  arrangements  can  be 
challenged  as  unfair  m.ethocs  of  competition  in' violation  of  "~  ■'"■ 
Section  5  of  the  FederalTrade  Cor.vmission  Act.   Kintner,  A 
Robinson-Patman  Primer,  Page  43;  Ro'.;e,  Price  Discrimination 
under  the  Robinson-Patm.an  Act,    Page  383;  Oppenheim,  Unfair  Trade 
Practices,  Pago  480.   In  fact,  consignment' arrangements  have 
been  held  in  violation  of  Section  5  on  other  arounds .   Atlantic 
Refining  Co.,  v.  Federal  Trade  Corjr.i3sior.,_  344  F.2d.-  55'9  6th  Cir. 
196d),  cert,  denied  3c;2  U.S.  939  (1965);  gun  Oil  Co.  ,  v.  -Pederal* 

Trade  Commission,  350  F.  2d. -624  ■(7tii-Cir.  1965')  ce'ft.""  denleu 

382    U.S.    982    (1956). 

Since    the   relationship  v;ith  VJestinghouse    is    that   of 
consignor-consignee,    standard    tcrTT.inology   fails    to  explain   the 
difference   in   ti^e   cost  of  goods   sold  or  promotional   funds   given 
to  the   respective  V.'estinghouse   agents. 
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'•Testinghouse  has  provided  us  V7ith  large  la'^p  conpcnsation 
and  discount  schedules  for  1966,  196  8,  and  1969.   It  is 
easily  seen  from  the  docurf.ents  that  different  types  of  agents 
receive  different  rates  of  compensation  for  the  lanps .   The 
aTiount  paid  VJestinghouse  by  the  agent  is  the  list  price  less 
the  agency  conpensation  rate.   From  the  standooint  of  the 
agent,  profit  represents  the  agency  compensation  rate  multi- 
plied by  the  number  of  Icimps  sold.   This  agency  cor;pensation 
rate  is  also  determined  by  the  value  of  large  lamps  to  be- 
distributed  to  the  agent  v^ithin  the  course  of  a  year.   As  of 
July  1969,  an  agent  having  more  than  $50,000  in  light  bulbs 
distributed  in  the  course  of  a  year  has  an  agency  compensation 
rate  of  betv;een  1.96%  and  2.45%  m.ore  than  an  agent  having  less  . 
than  $50,000  distributed  to  him  in  the  course  of  a  year.  (703) 
On  the  amount  paid  by  Kroger  for  its  light  bulbs ,  this  is  a 
difference  of  4.84%  and  6.05%  on  the  face  of  the  agency 
compensation  and  discount  schedule.   Projected  to  all  Kroger 
divisions  to  which  VJestinghouse  bulbs  are  distributed  in  - 
1969,  at  1.96%,  the  discrimination  is  over  $61,000.   Using 
the  figure  of  2.45%,  the  benefits  received  by  Kroger  to  v^hich 
it  is  not  entitled  amount  to  over  $76,000.  (704) 

V;e  have  examined  materials  relating  to  trsmsactions  with 
Kroger 's  Detroit,  Atlar^ta,  and  Indianaoolis  Divisions  for 
1968  and  1969i   In  each  instance,  v;e  found  evidence  of  substantial 
discrimination  by  virtue  of  different  classifications  of  agents 
or  volume  of  distribution  in  the  year.   V;e  also  found  other 
instances  of  discrimination.   Three  other  forms  of  discrimination 
combined  to  give  Kroger  in  1969  a  net  discount  of  59.55%.  (705). 
Prior  to  April-1968,  Kroger '  s  discount  fro;-i  list  was  51.10%.    -.-•  . 
It  received  2%  of  cost  for  prompt  payment,  in  this  case  .9  8% 
of  list,  plus  3.5%  as  a  quarterly-  rebate  on  list.   The  discount 
was  55.5  8%.   Another  am.ount  of  about  1/2%  v^as  received  for 
prizes,  contests,  and  Westinghouse.  promotions.   Total  discounts 
were  therefore  56.08%.   Those  having  less  than  $35,000 
distributed  to  them  in  a  year  probably  v;ould  receive  a  discount 
of  5.86%  less  than  Kroger  from  list.   Krov^er  caid  potentially 
13,34%  less  than  some  of  its  competitors . _  (706)   Effective 
April  1,  1968,  Kroger  received  an  agency  compensation  rata 
including  a  2%  discount  for  prompt  paym.ent  of  53.65%  plus  a  3% 
quarterly  rebate  on  the  list  price  plus  about  1/2%  for  prize  ,  ' 
contests,  and  VJestinghouse  promotions.   Total  discounts  v/ere 
57.15%.   Others  ".■.•ith  lesser  distributions  might  have  received 
a  discount  of  as  much  as  6.15%  less  on  list  price.   This  factors  - 
to  14.35%  on  what  Kroger  v;ould  be  said  to  have  paid  had  this 
been  a  sale.  (707) 
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Effective  November  1,  196 S,  another  chame  v;as  mada 
in  the  effective  aciency  conoens^.tion  rate  of  Kroger.   Although 
Westinnhouse  ir.aintains  that  thsre  was  not  anoth2r  change 
of  agency  compensation  rate  until  1969,  inforrr.ation  at 
hand  reveals  that  the  change  in  agencv  compensation  rate 
occured  in  November,  1968.   At  that  ti^.e ,  by  virtue  of 
negotiations  conducted  with  Kroger 's  General  Office,  it  was 
determined  to  give  Kroger  in  addition  to  a  basic  coir.pensation 
of  55. 9"^  including  the  2%  prompt  payment  discount,  1.75%  on 
a  quarterly  basis  plus  1.4%  on  bulbs  sold  to  the  public 
retroactive  to  January  1,  1968,  in  the  event  a  division 
exceeded  a  quota  upon  it  of  at  least  a  10%  increase  in  the 
sale  of  V.'estinghouse  light  bulbs.   V7hen  in  1969,  Kroger 's 
Atlanta  Division"  sav;  that  it  could  not  meet  the  quota 
established  by  'Westinghouse ,  it  induced  V.'estinghouse  to  reduce 
its  quota  from  $230,000  to  $215,000  in  sraitc  o::  the  fact 
that  the  $215,000  did  not  represent  an  increase  of  10%  from 
•the  sales -of  the  year  before.  (70  8)   1/2%  was  also  paid  for 
prizes,  contests,  and  Westinghouse  promotions.   The  total 
discounts  v;ere  59.55%.   This  is  a  difference  of  6.10%  of  list.  -  -. 
price  or  15.08%  of  the  price  Kroger  effectively  paid.  (709) 
including  all  fioures  at  a  maximum,  Kroger  received  in  1969 
$184,992.41  in  discriminatory  benefits.   (710) 

Kroger  knew  that  it  was  receiving  discriminatory  benefits. 
It  knsv;  of  the  •  figures  on  the  agency  com.pensation  rate  sheet. 
It  knew  that  acceptance  of  the  higher  rate  listed  on  the  sheet 
v7ould  be  placing  those  in  the  lower  categories  at  a  competitive 
disadvantage.   Kroger  knev;  only  too  well  that  any  discount 
it  received  which  v;as  not  on  the  sheet  would  b?  in  violation 
of  the  lav7.   When  it  induced  Westinghouse  to  lov/er  the  quota 
for  the  Atlanta  Office  after  it  had  been  established  on  the     ..  . 
basis  of  at  least  a  10%  increase  in  sales,  v;es  cinghouse  -       ~-  -'- 
granted  the  allov/ance  to  Kroger  because  it  feared  that  if  it  did 
not,  the  Division  might  choose  another  supplier.  -Kroger  knew  . 
that  the  reduction  in  the  quota,  for  the  Atlanta  Division 
\;hich  resulted  in  receipts  of  over  $3,000  v;as  a  discriminatory  ■  - 
receipt  placing  it  at  an  unfair  competitive  ac'vantage. 

It  is  realized  that  there  is  intense  competition  in  the 
light  bulb  industry.   There  is  a  natural  desire  on  the  part    "  " 
of  all  concerned  to  attempt  to  obtain  any  larce  chain  as 
tlie  supplier's  agent.   During  this -general  period,  Sylvania    •  - 
acquired  the  business  of  two  Kroger  divisions.   Although  we 
asked  specifically  v.-hether  the  benefits  received  by  Kroger 
were  in  response  to  a  specific  offer  by  anoth-:;r  supplier,  no 
mention  of  a  com^netitive  offer  has  been  made  by  Westinghouse. 
VJe  have  been  given  no  indication  that  the  '.Westinghouse  offers 
v;ere  for  the  purpose  of  meeting  a  specific  competitive  offer  of 
Sylvania.   It"  is  clear  that  the  rolationshio  '.-ith  Kroger  was 
basically  discriminatory  well  before  Sylvania  made  a  concerted 
attempt  to  acquire  the  business  of  Kroger  divisions. 
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ThG  entire  structure  of  the  comoansation  schedule  is 
discrin-.inatory .   Kroger  liad  been  receiving  soecial  cOiiioensation 
and  pror.iotional  monies  before  Sylvania  laade  its  offer. 
There  is  a  long  histor*/  of  discrir.'inator>.'  practices.   Kroger 
lcnsv7  this.   The  entire  nasncy  condensation  schedule  of  v/hich 
we  cO'T-tient  is  not  a  schedule  established  for  Kroger.   The 
Dlan  is  a  general  olan.   Any  plan  •■/hich  would  be  met  v7ould 
be  a  general  plan.   That  part  of  the  discrinination  relating 
to  the  basic  structure  of  the  agency  compensation  schedule 
would  always  be  discriminatory  by  its  very  nature.   The 
schedule  itself  is  dis criminatory'   As  of  November  1968,  that 
portion  amounted  to  COS'S  of  amounts  received  by  VJestinqhouse . 

The  consignment  has  in  this  instance  been  used  to  discrim- 
inate.  The'  discrimination  is  substantial  in  ar.ount  and 
percentage.   It  should  be  caused  to  cease  and  desist  as  a 
violation  of  Section  5  of  the  Federal  Trade  Co'-mission  Act. 

HELEKE  CURTIS 

The  knov.'ing  receipt  of  discriminatory  prices  by  Kroger 
from  Heleno  Curtis  is  an  e::ainple  of  a  violi^tion  by  Kroger 
of  Section  2(f)  of  the  Clayton  Act,  as  amende;!.   Federal  Trade 
Connnissipn  _v.  Ilorton  Salt  Co.  ,  supra.  United  Biscuit  of 
Ariajfica  vT  Fede'rer'-L'):nd'i'~Com.mrs sion  ,  supra.   Heiene  Curtis 
wKose  f'iscar"T9  70  (year^endoa  TcYruary  23,  19  71)  net  sales 
totaled  $65,712,000,  produces  a  variety  of  toiletry  and  hair 
products  including  such  \;ell  ]cncv.'n  lines  as  Suave,  Tender  ..    -     . 
Touch,  Enden,  Spray  Net  and  Kings  I'.en.   Helen 2  Curtis  is  also 
the  foremost  supplier  of  products  for  professional  beauty 
salon  operators.   Sales  in  13  4  foreign  countrioG  are  not 
included  in  the  consolidated  earnings  report  (v.^orld-wide 
sales  substantiallv  exceed  .slOO,000,000  in  fiscal  year  1969). 
(800) 

In  both  19  6  3  and  19  69  ,  the  list  price  on  the  follov/ing 
products  (1  dozen)  v;a3  $6.9  7: 

Suave  Hair  Spray  13  oz .  Normal  and  Hard-to-Hold; 

Suave  Shampoo  16  oz.; 

Suave  Creme  Rinse  16 .  oz . ; 

Suave  Shampoo  with  Egg  15  oz.  ; 

Suave  Crome  Shampoo  10  oz .  ;  and  ■     .... 

Suave-Set  Lotion  and  Gel  12  oz. 

The  list  price  on  Spray  Net  Ilard-to-Hold  and  Regular  13  oz. 
was  $6.90.  (801) 

As  a  result  of  a  Retailer  Promotioiial  .And  I'-erchandising 
Services  A.groe:-.vent ,  Kroger  received  an  cimount  equal  to  5^  of 
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its  net  purchases  of  each  of  the  above  proriucts  (as  v/ell 
as  all  other  Helens  Curti.s  products  purchased  durina  the 
ahove   period)  .   In  accordance  v/ith  an  aarea-:'ent  promulgated 

in  early  195  8,  and  a  supplementar-y  letter  from  Helene  Curtis 

representative  Ken  Beadling  dated  :!arch  15,  196  8,  Kroger 
received  a  quantity  discount  on  all  of  the  above-narked 
products  v'hich  lovrered  the  price  (by  an  additional  20.38% 
on  the  Suave  itens  and  em  additional  19.57%  on  the  Spray  Net 
iteras)  of  each  product  to  $5.28  per  dozen  v;hen  purchased  in 
quantities  of  100  dozen  or  more.^  In  reality  Kroger' received 
the  S5.28  price  regardless,  af_;;hethor  it  purchased  in  quantities 
of  100  dozen  or  in  quantities  nuch  less  than  tliis  arbitrary 
minimum  require^ient .  (802)   It  must  be  emphasized  that  there 
v;as  no  cost  justification  vjhatsoever  for  granting  a  discount 
of  this  magnitude  on  the  basis  of  a  totally  arbitrary  purchase 
.level  of  100  dozen.   .'i  purchase  of  100  dozen  has  little 
significance  v/hen  one  realizes  that  this  quantity  is  only  l/24th 
of  the  2400  dozen  v/hich  malces  up  a  truckload.   Could  one 
rightfully  assert  that  purchasing  in  quantities  of  100  dozen 
warrants  a  20.385  price  reduction  v;hen  according  to  Helene 
Curtis  purchasing  in  truckload  quantities  of  2400  v;arranted 
only  a  15^  deduction  or  2.19%  off  a  $6.97  list  price?  (803) 

Kroger  received  allov/ances  in  addition  to  the  onss 
discussed  above.   Once  each  quarter  Kroger  was  permitted  to 
purchase  any  quantity  of  Suave  products  at  a  net  price  of     -  - 
$5.02  (v;hich  translated  into  an  extra  5%  off  list).   During 
the  1st  and  3rd  quarters  of  1969,  Kroger  \;as  perr.iitted  to 
purchase  various  Suave  products  at  a  net  pi-ice  of  $4.97.  (804) 

In  October  and  December  of  1969,  in  addition  to  the 
$5.02  net  price  on  specific  Suave  products,  Kroger  received 
an  additional  15;:!  off  per  dozen  as  a  result  of  a  "truckload" 
quantity  discount  which  reduced  the  net  price  another  2.19% 
to  $4.87.   A  letter  from  Ken  Beadling,  dated  September  5,  1969, 
describes  the  manner  in  v;hich  the  15^  truckload  allovrance 
was  to  be  ''earned"  by  Kroger:  " 

"To  get  total  cooperation  from, the  Kroger 
chain,  Jim  Johnson  is  requesting  that  all 
orders  be  sent  to  his  attention,  to  arrive 
in  Cincinnati  no  later  than  October  20... 
Jim,  in  turn,  will  "pool"  the  orders  for         ■  — ■  - 
each  of  the  divisions,  based  on  quantity  -    -  —      - 
and  location  to  meet  our  2400  dozen  car- 
load price...  V7hich,  as  each  of  you  knows 
is  3%  extra  freight  allowance.   This 
allowance  (15?;)  will  be  deducted  from  invoice 
for  a  net  invoice  cost  of  $4.87.""  (805)  (the  15^ 
really  amounted  to  2.19%  of  the  list  price 
of  $6.97) 
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Although  Kroger  V7as  able  to  put  toncther  orders  of  2400 
cozen  by  copisining  the  requirer-ents  of  severr.l  divisions, 
it  of  course  did  not  truly  qualify  for  tha  15c  truckload 
allowance  (v/hich  could  only  have  been  justified  by  virtue 
of  one  truck  delivering  all  2400  cases  to  the  various 
destination  points)  since  r.r.ny  truc!:s  in  the  resnective 
divisions  delivered  the  products  in  a  Fianner  no  different 
than  usual  circur'.stances  dictated.  (806)   Although  Kroger 
received  a  total  of  only  $4  69.49  by  virtue  of  the  pooled 
truckload  allov.-ance  in  Atlanta,  it  must  be  renei.ibered  that_ 
Kroger  received  these  pooled  allowances  in  its  other  divisions 
as  well.  (80  7)         '  •  • 

Kroger 's  standard  purchase  price  of  $5.2  8  for  the 
naned  Suave  and  Spray  V.et   iter.s ,  constituted  a  reduction 

of  24.25%  and  23.48%  respectively  off  the  list  prices- 

(6.97  and  $6.90  respectively).   The  once  a  quarter  $5.02 
price  coupled  with  (in  two  instances)  the  15ff  truckload  allov?- 
ance  constituted  a  reduction  of  30.13%  off  the  $6.97  list 
price  of  Suave  15  oz.  shampoos  &  Creme  Rinse  and  Suave  13  oz. 
liair  sprays . 

During  1968  and  1959,  Helene  Curtis  solcl  those  products 
originally  narked  to  direct  buying  retail  competitors  of 
Kroger  in  Atlanta.   Competitors  of  Kroger 's  Atlanta  Division 
were  offered  Suave  hair  spray  at  a  reduced  rai^e  fron  the 
$6.9  7  price  on  seven  occasions  in  196  8  and  1969.   The  offers_  . 
v;ere  open  in  1968  for  167  days  and  in  1969  for  185  days.  (808) 
The  arrangerp.ent  negotiated  between  Kroger 's  General  Office 
and  Kelene  Curtis  caused  Kroger 's  Atlanta  Division  to  pay  in 
1968  $2,034.40  less  than  it  should  have  paid  -"jinder  those 
standard  pron-.otional  offers  for  Suave  hair  spray.   This  was 
a  savings  of  13.82'3  of  total  purchases  for  the  year  196  8.   In 
addition,  a  $216  payr^.ent  of  a  total  payment  of  $408  for  adver- 
tising in  Kroger's  85th  Anniversary  brought  the  net  discrimi- 
nation to  15.23%.   Third  quarter  discriminations  inured  to 
Kroger  in  the  amount  of  $973.84  or  18.97%  of  -total  purchases. 
Inclusion  of  the  $215  to  advertise  resulted  in  a  net  advantage 
of  23.20%.   (809)   Benefits  inuring  bv  virtue  of  truckload 
discounts  for  1969  v:ere  $234.74  or  1.27%.   (810) 

The  chart  to  follov;  clearly  denonstratcs  the  \ride   range 
in  the  percentages  off  list  price  at  which  the  hair  sprays 
were  purchased  in  196  8.   The  f.-.-o  products  discussed  (Suave 
Hair  Spray  13  oz.  Norrr.al  and  13  oz .  Kard-to-Hold)  are  those 
two  products  v;hich  v;ere  most  widely  purchased  in  both  196  8 
and  1969.   As  is  evident,  the  price  differences  ranged  from 
8.06%  (the  difference  between  Kroger  and  Harvey  P.agland  on 
Suave  13  oz .  ilorr.al)  to  23.99%  (the  difference  between  Kroger 
and  v;ebb-Crawford  on  Suave  13  oz.  Hard-to-Hold)  . 
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I  I-        Tjp  n  ^r 

Kroger  knev;_or  should  l:ave  kno'.'n  that  the  oricas  it 
receivecf^on  IIftlr;.->;;  Curtj.s  products  v;era^Jiic;hly  discrin- 
i.natory  and  could  not  be  cost  justified.   The  100  dozen 
price  v;hich  v/as  responsible  for  the  bulk  of  the  discrim- 
nations  was    totally  arbitrary  and  totally  lac'cing  v;ith 
respect  to  cost  justification.   Krogr^r  I'.nsv?  or  should  have 
knovm  that  by  virtue  of  the  fact  that  the  cent  savings  on 
an  entire  truck ].oad  purchase  of  2400  dozen  amounted  to  only 
2.19%  off  the  listprice,  any  cost  savings  en  purchases  of 
a  mere  100  dozen  \/ould  by  necessity  represent  a  fraction 
of  the  2.19%  and  in  no  v;ay  could  approach  the  24.25%  off  list 
v'hich  Kroger  consistently  received  on  Suave  products.   In 
addition,  Kroger  knev;  that  the  truc;:load  allc.-.'ance  it  received 
on  t'.vo  occasioiia_c:oald  j.n  no  v/ay  ba  cost  justified  for  the 
reason  that  Kroger  did  not  order  a  2400  dozen  truckload, 
but  merely  pooled  the  orders  of  several  of  its  divisions  which 
added  up  to  2400  dozen.   The  2400  dozen  v/as  not  delivered 
by  one  truck"  to  the  several  divisions ,  but  by  several  truclcs- .-  - 
in  a  manner  no  different  tJian  usual  circunstances  dictated. 
In  the  light  of  the  above,  Kroger  kjiew  or  should  have  known 
that  the  receipt  of  discrirninatory  benefits  violates  the 
orovisions  of  Section  2(f)  of  the  ar.vended  Clayton  Act. 


COMCLUSIOITS 


^,Xfe— is  anticipated  that  hearings.._v7ill  be  held  in 
VJashington,  D.C. ,  Atlanta,  Georgia,  Detroit.  Michigan,  and 
Indianapolis,  Indiana.   Throe  of  these  areas  (Atlanta,  Detroit, 
and  Indianapolis)  have  been  the  focal  points  of  the  specific 
infractions  v/hich  have  been  evidenced  and  are  the  areas  where- 
in the  najority  of  pertinent  witnesses  reside.-  A  determination 
to  hold  hearings  in  these  places  vjould  materially  aid  in  the 
expedition  of  this  natter,  and  v/ould  be,  therefore,  consistent 
v;ith  the  imperative  of  Coni_mission  Rule  Section  3.41(bj. 

We  do  not  believe  that  tlie  institution  of  trade  regulation 
rules  that  merely  reflect  the  existing  substance  of  the 
Robinson-Patman  and  Federal  Trade  Commission  Acts  v,-ill  deter, 
future  price  discrimination  (and  related  violations)  in  the 
food  and  grocery  industries.   The  existence  of  both  these 
statutes  and  applic£ible  industry  guides  (Guides  For  Advertising 
Allov/ances  And  Other  Merchandising  Payments  And  Services, 
Promulgated  May  29,  1969,  A-mended  August  4,  1972)  have  not 
served  in  and  of  themselves  as  a  deterrent  force  with  respect 
to  Kroger.   We  believe  that  the  eli:iination  of  such  practices 
will  be  achieved  only  thro\igh  vigorous  litigation  and  the 
implementation  of  strong  affirmative  orders  v/hich  provide 
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for  (v.'hen  nect^ssary  and  in  the  public  interer^t)  equitable 

relief  for  all  injured  parties.   Orders  which  contain  cmly     .  . 

picas  to  cease  -and  desist  f roT.  future  antitrust  infractions 

are  lacking  in  re-nedial  value.   Such  orders  V7hich  literally 

restate  the  prohibitions  of  existing  statutes  v.'hich  the  v;rong- 

doer  has  already  seen  fit  to  disobey  make  no  attcrot  to 

repair  the  specific  injuries  to  competition  v/hich  have  resulted 

from  respondent's  illegal  acts. 

The  proposed  order  v;hich  accompanies  the  complaint  in 
this  matter  contains  three  provisions  v;hich  ve  believe  are 
necessary  if  this  order  is  to  achieve  the  follov;ing  dual 
function: 

(a)  the  elimination  of  incipient  and  future  violations; 

(b)  the  providing  (in  an  appropriate  instance)  of  retro-_. 
spective  relief  to  competition  v;hich  may 

encompass  restitution  to  private  inc'ividuals 

as  an  incidental  aspect  of  the  Commission's 

order.   Curtis  Publishing  Co.,  D.  S800  (June  30,  19  71) 

Tlie  first  of_these  tv7o  provisions  v7ould  prohibit  Kroger 
from  receiv^ini^(for  a  period  of  rive  years)  any  price  differ- 
ential, allov.'ance,  free  goods  etc.  from  any  supplier,  unless 
such  supolier  first  inforrr.s  Kroger  in  v:riting  that  the  , 
identical  offer  has  been  made  available  to  all  coroetitors-    "  - 
c';  all  Xroger  stores  v/ithin  the  division  or  divisions  accepting  ■ 
the  offer:  and  that  such  offer  is  functionally  available  to 
those  competitors.   All  custom.ers  not  receivir-jq  the  identical 
functionally  available  offer  would  be  listed  by  name  v/ith     ..;  . 
the  proportional  offer  made  to  them  specifically  designated. 
In  addition,  this  provision  v7ould  require  the  establishm.ent  by 
Kroger  of  one  file  at  each  divisional  headqua::tors  and  at 

the  General  Office  (to  be.  maintained  on  an  annual  basis  and  

the  documents  contained  therein  to  be  filed  alphabetically 
according  to  supplier  and  filed  chronologically  V7ithin  that: 
supplier  designation)  v;hich  would  contain  witVi  respect  to 
all  accepted  offers,  the  above  described,  written  supplier 
assurances. 

It  is  our  hope  that  after  this  matter  is  successfully 
resolved  and  the  order  im.plemented  in  full,  that  the        ~- 
Corrjp.ission  V7ill  utilize  its  rule  m.aking  pov7ers  for  the  pur- 
pose of  causing  all  retail  custom.ers  and  suppliers  in  the 
food  and  grocery  industry  to  keep  files  identical  to  the 
one  specifically  described  in  this  order  (which  is  summarized 
above) . 
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V.'e  believe  that  the  crfiation  of  such    files  v;ould 
greatly  reduce  the  difficult  and  frustrating  task  v.'hich 
presently  confronts  the  staff  in  any  Robinson-Patman  investi- 
gation involving  industry  giants  such  as  Kroger.   Obtaining 
records  (such  as  supplier  and  accounts  receivable  invoices  , 
contracts,  credit  nc-ioranda  etc.  v;hich  are  typically 
enployed  in  establishing  a  prima  facie  case)  frori  the 
respondent,  his  competitors,  their  suppliers,  v.-holesalers 
and  brokers  is  a  tedious  and  time  consuming  task.   The 
major  source  of  difficulty  rests  in  the  record  keeping  i?.ethods 
of  these  individuals  v.-hich  are  often  varied,  inconsistent,      . 
haphazard  and  unintelligible.   Locating  requisite  documents 
amongst  the  thousands  of  records  with  v;hich  we  are  confronted 
may  at  times  be  likened  to  finding  the  provsrbial  needle 
■  in  the  haystack.   VJe  have  been  informed  on  Tiay  occasions 
(subsequent  to  the  issuance  of  a  preliminary  reausst  for 
documents)  that  such  records  have  never  been  retained,  have 
been  discarded  prior  to  the  request  or  have  been  niisolaced. 
Under  present  conditions  a  respondent  can  intentionally 
conceal  or  destroy  relevant  documents  with  impunity. 

\-Ie   believe  that  to  require  Kroger  (and  eventually  all 
suppliers  and  customers  in  trie  food  and  grocery  industry')  to 
keep  a  file  such  as  the  one  described  in  this  order,  would 
accomplish  the  follov;ing  purposes:.  -  - 

(a)  the  explicit  nature  of  the  v;ritten  assurances 
which  v;ould  serve  as  condition  precedents  to 

the  acceptance  of  any  offer  on  the  part  of         •■■  - 
Kroger  would  in  and  of  itself  act.  as  a  deterrent   -   ■ 
against  Robinson-Patman  violations, - 

(b)  such  a  file  v;ould  greatly  facilitate  all  subse- 
quent Robinson-Patr.an  investigations  in  that 
the.  ansv;ers  to  questions  involvincr  price 
discrimination,  functional  availafc^ility  and 
proportionality  would  be  located  in  one 
concise  and  intelligible  file..  U-on  the  advent  ■ 
of  such  files  by  all  members  of  the  industry, 
cross  checking  of  files  could  be  easily 
accomplished  which  would  deter  th-:^  possibility 

of  fraudulaLnt  entries;  '         .  ^  -   .. 

(c)  the  explicit  and  relevant  nature  nf   such  written 
assurances  v/ould  make  excellent  er/idence  in  the 
instance  of  litigation; 

(d)  such  files  could  greatly  facilita:>te  compliance 
checks  subsequent  to  assurances,  •agreements  or 
litigated  orders. 
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The  second  oX-titase  three  provisions^ would  require 
Krocrer  to  place  into  escrov?  apprcxir.atelv  $185,000  for 
1969  plus  a  substcintial  SUP.  for  1963  v;hich  it  obtained  fro.ti 
V.'estinghouse  Corp.  as  a  result  of  discrininatory  consign.'nent 
contracts.   These  illegal  payments  v/ould^be  proportionally 
distributed  to  Kroger 's  injured  competitors  so  that,  to  the 
extent  possible,  the  percentage  of  reduction  from  the  list 
price  of  the  lamps  shall  be  the  seme  for  every  entity  filing 
a  claim.   See  Attachraent  A  for  an  example  of  the  manner  in 
which  the  order  can  be  implemented. 

Since  this  subst£mtial  windfall  was  received  by  virtue 
of  consignment  agreements,  enoloyner.t  of  the  F.obinson- 
Patman  Act  is  precluded.   This  fact  eliminated  the  possi- 
bility of  treble- damage  actions  v.'hich  v:ould  rrial'.e  v;holc  the 
injured  conoctitors  in  this  matter.   Since  the  Federal  Trade 
Coiiimission  Act  is  not  an  cintitrust  statute ,"  treble  damage 
actions  cannot  be  pursued  as  a  result  of  violations  of  this 
.'.ct's  provisions. 

Since  there  is  no  anplic3±)le  pro'.'ision  at  la:r ,    the  injury 
suffered  by  I'rcger  com-^etitors  '..'ill  go  unredressed  unless 
the  Comitdssion  utilizes  its  cov.'er  as  a  court  of  s-^uity. 
Such  Coj-.Tmi-ision  action  '.rculd  be  neither  controvsrsie.l  or 
unprecedented. 

"..  .if  adequate  public  interest  grounds  for 
granting  restitution  are  present  in  a  partic- 
ular case,  the  benefit  to  private  oersons  v/ao 
may  be  restored  to  the  status  quo  ante  v;ould 
be  merely  ssi   incidental  asooct  of  the 
Commission  order.  ■•   Curtis  Publishinc  Co., 
(page  15)  supra. 

That  these  injured  comoetitors  have  an  equitable  right 
to  be  placed  on  par  './ith  Kroger  cannot  be  questioned.   It 
also  must  be  conceded  that  the  lilcelihood  of  private  equitable 
action  on  the  part  of  small  non-favored  competitors  is 
next  to  zero.   Prior  Corn-mission  action  of  the  same  genre 
may  properly  be  construed  as  requisite  precedent  for 
commission  intervention  in  this  controversy. 

In  the  recent  consent  agreement  involving  Buv-Rite 
Foods,  Inc.  File  No.  721  0043  (negotiated  April  11,  1972),  ,. 
the  Commission  ordered  the  following: 
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'■• that  respondent,  Buv-Rite  Foods,  Inc., 

refund  to  each  supplier  any  and  all  con- 
sideration paid  to  respondent  which  was 
iTnproperly  received  and  constitutes  a  discrim- 
inatory oayment  oursuant  to  its  solicitation 
in  the  pro^notional  cam.oaign  announcing  and 
facilitating  the  opening  of  its  said  nev/ 
freezer  v;arehousing  unit."  (page  4) 

We  believe  that  if  it_is_cgui_t able  for  a  respondent  to  return 
money  illegally  receiyed._to_supoliers  who  haive  not  been  injured 
by  virtue  of  said  conduct,  then  it  is  also  equitable  to  order 
respondent  to  disperse  laonay  illegally  obta.ined  to  his  compet- 
itors (to  make  them  wTToIe^)  when  such  illegal  action  has 
directly  resulted  in  their  injury.      . 

Injury  to  competition  is  continuous.   Information  at 
hand  indicates  that  consigmuent  contracts  s-till  offer  —  .  - 

differing  discounts  dependent  upon  the  tvpe  of  contract  and 
the  volume  of  light  bulbs  moved  during  the  year.   In  addition, 
•the  discriminatory  payments  inuring  to  Kroger  in  19  6  8  and  19  69 
have  been  utilised  as  Kroger  desired  for  itn  own  purposes  since 
that  time.   The  benefits  may  have  been  instrumental  in  instituting 
lov;er  prices,  greater  advertising,  creator  capital  c;:penditures 
or  any  number  of  other  uses.   The  effects  o-Z  the  violations 
cannot  be  made  to  cease  unless  there  is  a  redistribution  of 
funds  wrongfully  obtained. 

In  the  initial  decision  of  Universal  Credit  Acceptance 
Company ,  et  al . ,  D.  S821  (February  29,  19  72T.  the  hearing 
examiner  made  the  follov;inq  determination: 

"The  aforesaid  acts  and  practices  of  respondents , 
as  herein  found,  including  their  failure  to  refund 
all  monies  expended  by  persons  who  acted  in 
reliance  upon  respondents'  statements  and  repre- 
sentations ,..  .constitute  /  unfair  rr.ethods  of 
com.petition  in  commerce  and  unfair  and  decep-        --■■ 
tive  acts  and  practices  in  comjnerce  in  violation 
of  Section  5  of  the  Federal  Trade  Cor.missicn  Act." 

(page  56) 

Accordingly,  the  hearing  e::aminor  ordered  respondent  to  refund 
v/ithin  30  days,  all  money  illegally  received  to  all  appropriate 
persons  filing  a  written  claim,  (page  70) 

Although  the  relationship  of  the  injured  competitors 
vis-a-vis  Kroger  differs  from  that  of  the  pirties  in  the 
Universal  Credit  Case,  there  is  one  overric'ing  question  in 
both  siT^uationTs  which  is  identical.   ShoulcT  a  respondent  be 
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allowed  to  retain  a  windfall  which  has  been_recGivad  only  by 

virtue  of  an  illegal  act? If^nolf^  should  respondent  be 

ordered  to  give  up  all  or  part  of  this  windfall  to  those 
individuals  who  have  suffered  immediate  injury  as  a  result 
of  respondent's  illegal  act,  when  the  receipt  of  such  noney 
or  goods  would  repair  the  v;rongs  which  have  been  perpetrated. 
In  the  Curtis  Publishing  Company  case,  supra,  the  Cominission 
discussed  its  authority  in  both  general  and  specific  terms 
V7ith  respect  to  its  powers  to  redress  wrongs  and  grant 
affirmative  remedies  such  as  requiring  the  restitution  of 
money . 

"It  is  abundantly  clear  from  the  case  law 
that  the  Commission  has  the  power  to  direct 
-whatever  is  necessary  to  prevent  the  contin- 
uation of  a  practice  found  to  be  unlawful 
and  to  effectively  redress  injury  to  compe- 
tition attributable  to  the  violation."  (page  8) 

"...the  Commission  has  the  authority  under 
Section  5  to  require  the  initiation  of 
affirmative  undertaking  that  an  order  re- 
quiring restitution  of  money  or  property 
obtained  by  a  respondent  prior  to  issuance 
thereof  may  operate  prospectively;  and  that 
an  order  of  restitution  is  not  punitive  or  '  - 
compensatory."  (page  6) 

There  are  at  least  tv70  other  alternative  forms  of 
affirmative  action  that  could  be  employed  in  this  matter. 
Kroger  could  either  return  the  discriminatory  payments  to 
V'estinghouse  or  in  the  alternative  return  the  payments  to 
VJestinghouse  v;ho  in  turn  would  redistribute  the  money  to 
Kroger  competitors.   Ke  believe  that  the  first  alternative 
would  not  be  in  the  public  interest  since  VJestinghouse  v;as 
a  knowledgable  participant  in  the  discrimina-'_ion  and  is 
lacking  in  clean  hands.   The  second  course  of  action  would 
accomplish  nothing  more  than  that  which  is  in  the  proposed 
order  but  v;ould  be  less  direct  and  hence  lesra  effective. 

The  third  of  the  three  .provisio.ns__|r.eads_as__follows : 

"...  for  a  period  of  five_years  f rc-Ti  the 

date  of  service  of  this  orde'f~Kl:'6ger  cease  • 
and  desist  from  negotiating  or  othenTfse  bar- 
gaining for  the  purchase  of  any  product  or 
supply  or  for  the  purchase  price  of  such 
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product  or  supply  or  for  payr^ent,  rebate, 
allov/aiice,  discount,  price  concession  or 

other  benefit  relating  to  such  product  or  

supply  at  Kroger 's  General  Office  head- 
quarters or  any  other  centralized  location. 
For  the  duration  of  said  five  year  period, 
each  division  shall  operate  autoncrouslv  in 
respect  to  the  purchasing  of  products  or 
stipplies  for  use  or  resale  by  such  division 
and  in  respect  to  all  negotiations  and 
bargaining  relating  to  the  purchase  price 
of  such  product  or  for  paynent,  rebate, 
allo'-.'ance,  discount,  price  concession  or 
other  benefit  relating  to  such  product  or 
supply." 

The  facts  at  hand  shov;  that  in  the  instances  of 
V7ectinghouse,  Helene  Curtis,  Monsanto,  and  Merico,  the 
violations  of  lav;  result  fron  negotiations  at  Kroger' s 
General  Office.   Althouch  the  facts  do  not  display  that 
the  products  v.'ere  actually  ordered  on  each  occasion  by 
Kroger 's  General  Office,  the  terns  and  conditions  of  purchase, 
to  include  net  price  paid  and  allo'.;ances  offered  vrere  bargained 
for  and  negotiated  for  at  the  General  Office.   V.'ithout  the 
over  three  billion  dollar  purchasinci  pov.-er  that  Kroger  has, 
it  v.'ould  not  have  been  as  successful  in  negotiating  and 
bargaining  for  the  benefits  it  received.   Big:is3s  is  not  an 
adequate  reason  to  permit  lov7er  prices  to  Krcyer.   It  should 
be  in  no  better  position  to  bargain  and  negotiate  than  the 
single-unit  store  across- the  street  from  one  of  its  stores. 
In  none  of  the  instances  cited  did  the  single  unit  stores 
buying  through  wholesalers  have  the  opportunity  to  buy  at 
net  prices  as  low  as  those  offered  to  Kroger.   The  reason 
v.'as  not  by  virtue  of  the  economies  of  scale.   The  reason  V7as 
the  use  of  the  General  Office  to  obtain  the  lovjast  net  prices 
and  greatest  benefits  throughout  the- country  •'.dth  the  full 
realization  that  all  competitors  v.'ere  not  so  advantaged  and 
v.'ith  the  full  realisation  that  it  v;as  violating  the  law. 

The  way  to  cause  such  violations  to  cease  and  desist 

is  to  cause  the  General  Office  tocease  and  desist  from  all- - 

future  negotiations  and  bargaining  for  the  purchase  of  prod- 
ucts, or  the  prices  or  allov.'ances  relating  thereto. 
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RECOMf-'iENDATIONS 

The  possibility  of  a  forir.al  or  informal  settlement  of 
this  r,:atter  has  thus  far  not  been  fully  explored  v;ith  counsel 
for  proposed  respondent  during  the  pendency  of  this  investi- 
gation.  Respondent  has  not  fully  cooperated  in  subject 
investigation  and  has  never  furnished  all  of  the  documents 
requested. 

It  is  recoiT-mended  that  the  attached  complaint  draft 
charging  proposed  respondent  with  violation  of  Section  2(f) 
of  the  Clayton  Act,  as  'aiaended,  (inducing  or  receiving  price 
discriminations  in  violation  of  Section  2(a)  of  the  Clayton 
Act,  as  amended)  and  Section  5  of  the  Federal  Trade  CoiruTiis- 
sion  Act  (inducing  and  receiving  or  receiving, discriminatory 
promotional  allov;ances;  inducing  or  receiving  payment  for 
place;.:ent  of  products  in  stores;  inducing  or  receiving 
discriuiinatory  benefits  in  consignment  transactions)  . 

It  is  further  recomjnended  that  tTorman  Diamond,  Esquire, 
Arnold  and  Porter,  1229  Nineteenth  Street,  V..\l.,  v;ashington, 
D.C.  20036,  be  served  a  copy  of  any  proposed  complaint  v.-hich 
reay  be  issued  by  the  Commission. 

Respectfully  submitted,       „ 


Gordon  Young%/ood, 


—  Robert  V/.  Rosen, 

Attorneys , 
APPROVED:  Bureau  of  Com.petition. 


Ernest  G.  Barnes, 
Assistant  Director, 
Bureau  of  Com.petition. 


Alan  S.  Ward, 

Director, 

Bureau  of  Competition. 

GYoungv;ood/RV;RosGn/mad . 
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TO 


FROM 


subject: 


UNIILU  STATES  GOVERa'.MENT 

Memorandum 

Commission. 

Rafe  H.  Cloe,  Gordon  Youngwood, 

and  Robert  W.  Rosen,  General 
Attorneys, 
Bureau  of  Competition. 

The  Kroger  Co, , 
File  Nos.  691  0014  and 
711  0027. 


date: 


TM  23  1973 


Complaint  recommended, 

Acceptance  of  Consent  Agreement  recommended. 

Section  5,  Federal  Trade  Commission  Act  (inducing  and 
receiving  or  receiving  discriminatory  promotional  allow- 
ances) . 

Commodities:   Food,  grocery  and  nonedible  household 
products. 

AVAILABILITY  OF  EVIDENCE 

Evidence  is  available  to  establish  a  prima  facie- 
case-in-chief  in  support  of  all  allegations  of  the 
complaint.   Information  of  record  includes  copies  of 
newspaper  advertisements,  sales  invoices  from  suppliers, 
Kroger  invoices  to  suppliers  for  participation  in 
promotions  sponsored  by  Kroger  and  other  materials  ob- 
tained from  the  files  of  Kroger,  its  suppliers  and  their 
brokers,  and  nonfavored  competitors.   All  information 
necessary  to  the  implementation  of  the  order  is 
available. 

APPLICANT  ■ 


The  initial  applicant  in  the  matter  was  George  B. 
Haley,  Esquire,  of  the  firm  of  Kilpatrick,  Cody,  Rogers, 
McClatchey  and  Regenstein,  Atlanta,  Georgia  attorney 
for  Colonial  Stores,  Inc.  during  the  Commission's 
consideration  of  that  case  (Docket  8768)  .   He  informed 
the  staff  that  Kroger 's  Atlanta  Division  was  using  a- 
promotional  approach  similar  to  those  that  were  the 
subject  of  the  complaint  against  Colonial. 

PROPOSED  RESPONDENT 


The  proposed  respondent  herein  is  The  Kroger  Co.,  a 
corporation  organized  and  doing  business  under  the  laws 


Buy  U.S.  Savings  Doiuls  'Regiilnrly  on  the  l\iyrn!l  Savings  I'lun 
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of  the  State  of  Ohio,  with  its  principal  offices  at 
1014  Vine  Street,  Cincinnati,  Ohio  54201.   The  pro- 
posed respondent's  principal  business  is  the  operation 
of  a  chain  of  retail  food  stores.   Additionally, 
Kroger  operates  a  chain  of  retail  drug  stores,  a 
trading  stamp  company,  and  several  food  processing 
facilities. 

Kroner's  rales  in  both  1971  .-^nd  1972  '.voro  over 
$3,700,000,000,  making  it  the  third  largest  grocery 
chain  in  the  United  States.   1972  net  income  per  share 
was  $1.37  while  return  on  shareholders'  equity  vas  5.21%. 
Total  net  income  for  1972  was  over  $18.4  million  dollars. 
Substantial  sales  were  in  commerce.   In  1972,  Kroger 
had  1,4  31  retail  grocery  stores  in  twenty  states.   The 
stores  operate  in  most  states  under  the  name  "Kroger" 
and  are  grouped  geographically  by  division. 

COUNSEL  FOR  PROPOSED  RESPOMDEWT 

Counsel  for  the  proposed  respondent  is  Norman  Diamond, 
of  the  firm  of  Arnold  and  Porter  at  1229  Nineteenth 
Street,  N.W.,  V?ashington,  D.C.   20036. 

ORIGIN  AND  SCOPE  OF  THE  INVESTIGATION 


The  initial  portion  of  the  investigation  of  The  iCroger 
Co.  was  accomplished  by  the  Atlanta  office  of  the  Commis- 
sion.  It  was  limited  to  facts  surrounding  the  Atlanta 
Division's  Kroger  Revolution  Anniversary  (KRA)  of 
May-June  1968.   As  a  result  of  negotiations  conducted  Ijy 
direction  of  the  Commission  between  Kroger  and  Commission 
counsel,  the  staff  was  able  to  avail  itself  of  the  oppor- 
tunity to  examine  Kroger 's  files  in  three  divisions  and 
at  its  General  Office.   A  full  investigation  was  con- 
ducted of  the  sales  and  promotional  relationships  Kroger 
had  with  moi^e  than  tv7enty~five  of  its  suppliers. 
Consideration  was  given  to  the  extent  of  Kroger 's 
compliance  with  Section  2(f)  of  the  Clayton  Act,  as  amended, 
and  other  facets  of  Sectibn  5  of  the  Federal  Trade 
Commission  Act. 

THE  CHARGES 

In  the  course  and  conduct  of  its  business,  Kroger 
has  for  several  years  knowingly  induced  discriminatory 
promotional  allowances.   The  charges,  as  specified  in 
paragraph  5  of  the  complaint  read  in  pertinent  part  as 
follows: 
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In  the  course  and  conduct  of  its  busi- 
ness Kroger  has  for  several  years 
knowingly  induced  and  received  from 
some  of  its  suppliers  special  allow- 
ances and  payments  and  other  things 
of  value  to  or  for  Kroger 's  benefit 
as  compensation  or  in  consideration 
for  services  or  facilities  furnished 
by  or  through  Kroger  in  connection 
with  tho  processing,  hrndling,  nale 
or  offering  for  sale  of  products 
sold  to  Kroger  by  such  suppliers, 
when  Kroger  knew  or  should  have  known 
that  such  special  allowances  and  pay- 
ments and  other  things  of  value  were 
not  made  available  on  proportionally 
equal  terms  to  all  other  customers 
of  such  suppliers  competing  with  Kroger  in 
the  sale  and/or  distribution  of  such 
suppliers'  products. 

Paragraph  5  of  the  complaint  sets  forth,  as  an  example 
of  the  violation  charged,  Kroger  Atlanta  Division's 
Revolution  Anniversary  Sale  of  Kay-June  1968.   A  determi- 
nation was  made  to  accept  the  consent  order  under  Section  5 
as  attached  hereto. 

sum:4Ary  of  evidence-factual  back- 
ground  of  may-june  1968  kroger 


REVOLUTION  ANNIVERSARY  OF  KROGER' S 


ATLANTA  DIVISION 


Kroger' s  General  Office  in  Cincinnati,  Ohio  on 
November  23,  1964,  and  continuing  thereafter,  issued  to 
its  division  offices  written  procedures,  policies  and 
guidelines  counseling  and  directing  the  divisions  to 
solicit  in  writing  and  receive  from  their  various  suppliers 
tlie  payment  of  svibstantial  sums  of  money  for  cooperative 
sales  and  advertising  programs,  for  v;hich  the  divisions 
v;ere  counseled  and  directed  to  offer  graduated  levels  of 
advertising  space  and  other  "form.s  of  promotional  consider- 
ations, the  time,  terms,  and  conditions  of  which  v;ere 
completely  within  the  control  of  Kroger  and  its  divisions. 
1/ 

In  February  1968,  Kroger 's  Atlanta  Division  (KAD) 


T7      Letter  of  11/23/64  from  C.  E.  Jolitz  to  Division  Vice- 
Presidents  and  other  letters  following  thereafter. 
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formulated  a  cooperative  advertising  program  designated 
by  it  as  the  Kroger  Revolution  Anniversary  (KRA) . 
On  February  26,  1968,  a  letter  was  sent  to  Kroger 
suppliers  in  which  the  program  was  explained  and  supplier 
participation  was  solicited.   The  KRA  promotional  plan 
called  for  KAD  to  advertise  suppliers'  specific  products 
in  a  tabloid  size  insert  to  bs  distributed  by  some  23 
daily  and  weekly  newspapers  with  a  combined  circulation 
of  1,250,000  serving  cities  where  the  62  I'vAD  stores 
v;erc  locaLod;  in  Goornia,  7^^  ■-'- :---na ,    Tennessee  and  South 
Carolina.  2^/   Four  "proraotional  pac}:ages"  were  available 
ranging  in  cost  from  $337.50  to  $2,250.   Each  plan  specified 
the  size  in  column  inches  of  the  tabloid  advertising 
space  for  the  entire  area  of  circulation,  plus  some 
additional  promotional  considerations.   At  least  37 
suppliers  purchased  these  various  plans  for  payments  to 
Kroger  of  over  $22,000. 

The  letter  of  February  25  that  announced  the  upcoming 
KRA  promotion  contained  a  printed  contract  with  the  follow- 
ing clause  designed  to  be  signed  by  each  participating 
supplier. 

We  represent  that  payments  by  us  and  our 
participation  in  promotions  and  agree- 
ments similar  to  this  are  consistent  with 
and  a  part  of  our  overall  cooperative 
promotional  program.   We  further  represent 
that  the  allowances  provided  for  herein 
or  allowances  under  alternative  plans  are 
offered  on  proportionally  equal  terms  to 
our  other  customers  competing  in  the 
distribution  of  the  products  covered  by 
this  agreement. 

Although  Kroger  miglit  have  asserted  that  this  clause, 
when  signed  by  the  supplier,  fulfilled  its  responsibility 
of  establishing  that  other  competitors  were  being  offered 
proportional  payments,  the  law  holds  otherwise. 

...the  requirem4nt  that  a  supplier  sign 
such  a  representation  is  simply  not 
sufficient,  by  itself,  to  offset  actual 
knowledge  of  facts  strongly  suggesting, 
if  not  establishing,  that  despite  dis- 
claimers t.o  the  contrary  the  supplier  is 
not  offering  proportional  equal  pa^Tnents 


17   Kroger  Atlanta  Division  February  1968  solicitation 
KRA. 
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to  competitors..  A  written  agreement, 
which  by  its  nature  is  to  be  treated 
as  a  substitute  for  inquiry,  cannot 
take  the  place  of  an  independent 
investigation  if,  as  found  by  the 
Commission,  there  are  ample  grounds 
for  believing  that  the  other  party 
may  not  be  complying  with  the  require- 
ment of  the  law.   Colonial  Stores   v. 
Federal  Trade  Corcr.i  ss-ion  4  5  0  F.  2d 
"74T  (5th  Cir.  1971)  . 

Two  of  the  suppliers  whose  sales  and  promotional 
relationships  with  Kroger  were  examined  were  the  Calo 
Pet  Foods  Company  (Calo),  a  division  of  Borden,  Inc., 
and  the  Morton  Frozen  Foods  Division  (Morton)  of  ITT 
Continental  Baking  Co:apany. 

Calo,  purchased  plan  number  two  at  a  cost  of  $510.  3^/ 
During  the  time  period  in  which  the  KEA   was  implemented 
(May-June  1968) ,  Calo  sold  its  pet  food  products  to  several 
of  Kroger 's  competitors  in  the  Atlanta  area.   In  the  first 
six  months  of  1968,  Calo  v;as  involved  in  only  one  promo- 
tional arrangement  (aside  from  the  KRA)  during  which  it 
offered  20%  of  the  purchase  price  on  all  deliveries  of  the 
advertised  items  for  any  three  v;oek  period  betv;ecn 
January  1  and  March  31.   Kroger  and  some  of  its  coinpe- 
itors  took  advantage  of  this  Calo  offer.  4/      At  the  srime 
time,  however,  Calo  made  no  attempt  to  offer  on  propor- 
tionately equal  terms  to  its  other  customers  the  money  it 
paid  to  Kroger  under  the  KRA.  5_/   The  $510  payment 
represented  12.7%  of  Kroger 's  total  purchases  for  the 
second  quarter  of  1968,  $4,007.50. 

Morton  purchased  plan  number  three  at  a  cost  of 
$1,275.  6/   During  the  period  in  v;hich  KRA  was 


3/  Kroger  contract  for  Calo  participation  in  KRA  program. 

4/  Calo  Pet  Foods  request  for  payments  and  checks. 

5/  Letter  of  11/24/70  to  F.T.C.  from  Bordan. 

6/  Morton  KRA  contract  with  Kroger. 


-5- 


362 


implemented  (r-iay-June  1968)  ,  Morton  sold  to  several 
competitors  of  KAD  stores.   At  the  beginning  of  1968, 
Kroger  and  Morton  agreed  upon  a  basic  promotional 
program  under  which  Morton  was  to  pay  Kroger  volume 
rebates,  incentive  bonuses  and  specified  sums  of 
money  to  advertise.  7/  When  Kroger  asked  for  an 
additional  sum  for  ICRA,  Morton  agreed  to  purchase  pro- 
motion number  three.   No  effort  was  made  by  iMorton 
or  its  broV..:-r  to  proportion! l.i  7 e  that  jnyir.-y.nt .      "o-i-ton 
has  alleged  that  this  payment  is  included  in  a  defense 
of  meeting  the  conipetition  of  Banquet  Foods  with  respect 
to  all  discriminations  against  competitors  of  KJ\D.    8/ 
Kov;ever,  it  is  apparent  that  pay—.ent  of  the  allowance 
was  not  to  meet  the  competition  of  an  offer  by  a  specific 
competitor.  / 

Morton  has  been  unable  to  provide  information  describing 
Banquet's  offers  to  Kroger.   Information  received  from 
Banquet  discloses  no  offer  to  Kroger  by  Banquet  met  by 
Morton  in  its  )CRA  apyment.   The  payment  of  $1,275  exacted 
from  Morton  by  Kroger  to  participate  in  its  promotion  was 
merely  part  of  the  cost  of  doing  business  with  KAD. 

LEGAL  THEORY 


The  knowing  inducement  and  receipt  of  discriminatory 
promotional  allov;ances  is  violative  of  Section  5  of  t'ne 
Federal  Trade  Coirimission  Act.   R.H.  r'acy   v.  Federal  Trade 
Commission  300  F.2d  104  (2nd  Cir.  1964);  FrcdTi^cr,  Inc"." 
V.  Federal  Trade  Comjnission   390  U.S.  341,  366~'(  1968 )  ; 
Giant  Foocs  IriC.  v.  Federal  Trade  CorJiiission   307  F.2d 
184  (D.C.  Cir.  1962),  cert,  denied   327  U.S.  91  (1963); 
Colonial  Stores   v.  Federal  Trade  Commission  4  50  F.2d 
746  (5th  Cir.  1971);  Alterman  Foods,  Inc.   Docket  No. 
8844  (February  12,  1973). 

There  are  instances  in  which  there  is  no  direct  evidence 
proving  actual  knowledge  of  Kroger  officials.   As  in  most 
cases  under  this  theory,  knowledge  is  sho\'m  by  circumstan- 
tial evidence  which  permits'  the  inference  that  Kroger 
knew  or  should  have  known  of  the  discriminatory  nature  of 
the  pa^TTients  received.   Where  the  buyer  receives  payment 

77   1968  Morton-Kroger  promotional  program. 
8/  Letter  of  3/16/73  from  Morton  to  F.T.C. 
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for  performance  of  promotional  services  under  a  program 
initiated  by  and  conceived  by  the  buyer,  that  buyer 
becomes  possessed  of  information  sufficient  to  inquire 
whether  suppliers  were  making  proportionally  equal 
payments  to  others.   A  self-serving  statement  included 
with  the  Kroger  solicitation  would  not  be  such  as  to 
satisfy  the  duty  of  inquiry  imposed  upon  Kroger  by 
virtue  of  the  program  conducted.   Automatic  Canteen 
Company  v.  Federal  Trade  Commission  346  U.S.  61,  80 
(1:^53)  ;  FrVd  K^yer,  Inc.  v.  Federal  Trade  Coiritiission 
supra. 

KRA  reflected  Kroger  forms,  times,  terms,  rates 
and  conditions.   As  such,  circuinstances  supporting  the 
element  of  kno'.-;ledge  are  present.   Grand  Union  Co.  v. 
Federal  Trade  Commission  supra ,  Giant  Foods  Inc.  v . 
Federal  Trade  Com^iission  "supra,  Fred ""l^eyef.  Inc.  v . 
Federal  Trade  Ccnmission  supra.   Kroger  had  no  right  to 
assume  that  the  manufacturers  in  question  would  thereafter 
proportionalize  such  payments. 

SALES  AND  PROMOTIONAL 
RELATIONSHIPS  VJITH 


OTHER  SUPPLIERS 


In  the  course  of  our  exaraination  of  Kroger  files  at 
the  throe  Kroger  divisions  and  at  Itroger's  General  Office, 
material  was  obtained  with  respect  to  possible  violations 
of  law  resulting  from  the  specific  sales  and  proinotioiial 
relationships  Kroger  had  with  more  than  twenty-five  of 
its  suppliers.   Skeletal  facts  adduced  frora  tliS  investi- 
gation of  four  of  these  relationships  are  offered  as 
examples  of  pricing  and  promotional  practices  found. 

FRITO-LAY 

Beginning  on  or  about  September  28,  1964,  and  presently 
continuing,  the  following  quantity  discount  program  v;as 
instituted  in  Frito-Lay's  Great  Lakes  Zone. 

Any  account  purchasing  $200  up  to  $499.99 
within  a  calendar  month  will  be  entitled 
to  a  3%  discount  on  total  purchases  of 
Frito-Lay  products  delivered  at  regular 
store-door  prices. 
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Any  account  purchasing  $500  or  more  within 
a  calendar  month  v;ill  be  entitled  to  a  5% 
discount  on  total  purchases  of  all  store- 
door  delivered  Frito-Lay,  Inc.  products. 

Discounts  earned  under  this  policy  will  be 
paid  by  check  on  a  calendar  quarter  basis.  9/ 

Althov.'jh  all  Fritc-Lay  procZucts  arc  Gtorc-uoor 
delivered,  the  quantity  discount  is  geared  to  the  aggregate 
purchases  of  all  stores  of  each  participating  account 
as  opposed  to  the  total  purchases  of  each  individual 
store  within  each  account.   Due  to  the  aggregate  nature 
of  the  discount  program,  Kroger  divisions  within  the 
Great  Lakes  Zone  have  received  the  maximum  5%  discount 
despite  the  fact  that  in  1969  and  1970  less  than  15% 
of  its  individual  stores  purchased  the  $500  minimum 
per  calendar  month  necessary  to  qualify  for  that  percen- 
tage discount.   About  45%  of  the  stores  averaged  less 
than  the  ar.iount  required  to  obtain  a  3^  rebate.  10/ 

Materials  received  from  Frito-Lay  demonstrate  that 
the  vast  majority  of  grocery  stores  purchasing  Frito- 
Lay  products  did  not  receive  a  rebate  of  5%  on  purchases. 
Frito-Lay  records  reveal  that  many  competitors  i-ecoived 
3%.  11/  The  staff  has  spoken  to  others  who  liave  received 
nothing.  12/   This  is  true  although  many  of  t'nese  stores 
purchased  greater  quantities  than  the  majority  of  ];roger 
stores.   In  none  of  four  quarters  examined  did  average 
monthly  purchases  per  Kroger  store  approacli  $500  per 
month.   Yet,  in  all  quarters  examined,  all  purchases  by 
Kroger  qualified  for  a  5%  rebate.   Total  rebates  to  the 
Indianapolis  Division  for  the  first  quarters  of  1970  and 
1971  and  the  fourth  quarters  of  1969  and  1970  were  over 
$11,000.  13/ 


§7   Frito-Lay  Quantity  Discount  Policy,  Great  Lakes  Zone, 
as  provided  by  Frito-Lay., 

10/  V.'armack  exhibit. 

11/   Discount  Allowance  and  Quantity  Discount  Recap  Sheets 
provided  by  Frito-Lay. 

12/  Telephone  interviews  with  prospective  non favored 
Kroger  competitors. 

13/  Karmack  exhibit. 
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I  I 

It  should  be  kept  in  mind  that  this  discount  plan 
has  been  in  existence  since  1964  and  affects  a.any  Kroger 
divisions  in  a  five  state  area.   There  are  divisions 
that  have  received  substantially  greater  discounts  by  virtue 
of  their  larger  purchasing  capacity. 

It  is  apparent  from  the  nature  of  the  plan  that  the    ^ 
difference  in  net  price  cannot  be  cost  justified.   Frito- 
Lay  states  that  their  plans  v.ere  made  necessary  by 
competitive  conditions  throughout  the  country.   Certainly, 
Kroger  should  have  known  that  the  net  price  it  received 
in  its  divisiorio  was  not  cccacicncd  by  the  r-.'?eting  of 
a  legal  offer  from  a  specific  competitor  of  Frito-Lay. 

WESTINGHOL'SE  ELECTRIC  CORP. 


The  relationship  existing  between  vrestinghouse  and 
the  distributees  of  its  light  bulbs  was  one  of  consignor- 
consignee.   Commentators  appear  to  be  unanimous  in  an 
expression  of  the  view  that  discriminatory  consignr.ent 
arrangements  can  be  challenged  as  unfair  methods  of 
competition  in  violation  of  Section  5  of  the  Federal  Trade 
Com.mission  Act.   Kintner,  "A  Robinson-Pa tman  Primer," 
43;  Rowe,  "Price  Discrimination  under  the  Robinson- 
Patman  Act,"  383;  Oppenheim,  "Unfair  Trade  Practices," 
480.   In  fact,  consignm.ent  arrangements  have  been  held 
in  violation  of  Section  5  on  other  grounds.   Atlantic 
Refining  Co.  v.  Federal  Trade  Commission  344  F. 2d  59  9 
(6th  Cir.  1965),  cert.  dGnTed~T82  U.S.  939  (1965); 
Sun  Oil  Co.  V.  Federal  Trade  Coi-mission  3  50  F .  2d  62  4 
(7th  Cir.  1965) ,  cert,  denied  382  U.S.  982  (1966). 

Different  types  of  agents  received  different  rates  of 
compensation  for  light  bulbs.   The  amount  paid  vresting- 
house  by  the  agent  is  the  list  price  less  the  agency 
compensation  rate.   Profit  to  Kroger  represents  the 
agency  compensation  rate  multiplied  by  the  number  of 
light  bulbs  sold.   Tlie  agency  compensation  rate  is  deter- 
mined by  the  class  of  customers  and  by  total  volume  of 
light  bulbs  distributed.   From  November  1963  to  date,  an 
agent  having  more  than  $50,000  in  light  bulbs  distributed 
in  the  course  of  a  year  has  an  agency  compensation  rate 
of  between  1.96%  and  2.45%'  more  than  an  agent  distributing 
less  than  $50,000.  14/   On  the  amiount  paid  by  Kroger  for 


14/  7/1/69  large  lamp  compensation  and  discount  schedule. 
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its  light  bulbs,  this  is  a  difference  of  4.84=  and  6.05% 
on  the  face  of  the  agency  compensation  and  discount 
schedule.   Projected  to  all  Kroger  divisions  to  v;hich 
Westinghouse  bulbs  were  distributed  in  1969,  the  favor- 
able agency  compensation  rate  netted  Kroger  between 
$61,000  and  $76,000.  15/ 

When  combined  with  quarterly  rebates,  special  adver- 
tising allc-..-anG3s  and  a  sp-Dcia"l  rc;tro=?ctive  incentive 
bonus,  negotiated  vjith  Kroger' s  General  Office,  1968 
benefits  to  Kroger  from  Westinghouse  totaled  $2  68,555. 
For  three  different  periods  in  1968,  others  paid  V.'esting- 
house  as  much  as  17.075,  18.21%  and  15.  OS's  more  than 
I^roger.   Benefits  inuring  to  Kroger  in  1969  from  its 
relationship  with  VJestinghouse  totaled  $184,992.  16/ 
The  difference  in  the  agency  compensation  rate  is  listed 
on  the  schedule  furnished  all  consignees  by  vrestinghouse . 
The  other  discounts  were  specifically  negotiated  with 
the  Kroger  General  Office. 

HELENS  CURTIS  INDUSTRIES 

In  the  years  1968  and  1969,  Helene  Curtis  had  in 
effect  a  pricing  schedule  based  on  the  quantity  of  items 
delivered  to  an  account  at  a  particular  location  at  one  time. 
17/   At  a  meeting  with  Ilelene  Curtis  personnel,  Kroger 's 
General  Office  stated  that  it  would  be  able  to  Ijuy  in 
greater  quantities  if  the  base  price  were  lower. 
Discounts  were  to  be  coiiiputed  by  adding  together  the 
orders  for  all  divisions.   lielene  Curtis  agreed  to  the 
suggestion  after  other  national  chains  had  been  so  favored.  IS/ 

In  addition  to  the  favorable  quantity  discounts,  on 
three  different  occasions  in  1969,  Kroger  requested  the 
opportunity  to  purchase  at  a  3%  reduction  from  the  net 


157  VJarmack  exhibit. 

16/  Ibid.  • 

17/  Promotional  discount  schedule  1968  and  1969. 

18/  Interview  with  Kenneth  Beadling. 
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price  it  was  being  charged.   A  former  Kelene  Curtis 
employee  has  stated  that  Kroger  requested  that  Helene 
Curtis  grant  ICroger  a  3%  trailorload  discount  if 
three  contiguous  divisions  would  combine  to  buy  a 
trailorload.  19/   The  staff  has  been  informed  that 
a  competing  drug  chain  had  also  been  accorded  this 
discount.   tielene  Curtis  agreed  to  the  plan  as  set 
forth  by  Krogr-r.  20/ 

In  1968,  Kroger's  General  Office  also  contacted 
Helene  Curtis  in  an  effort  to  have  it  participate  in 
its  85th  Anniversary  promotion.   Helene  Curtis  agreed 
and  offered  all  ICroger  divisions  an  advertising  allow- 
ance plus  an  additional  opportunity  to  buy  at  a  more 
favorable  price.   The  former  Kelene  Curtis  employee 
stated  that  there  was  never  an  attempt  to  proportion- 
alize  the  payment,  v;hich  v;as  made  on  a  nation-wide 
basis  to  several  Kroger  divisions. 

The  staff  has  analyzed  the  benefits  received  by  KAD 
in  1958  relating  to  the  purchase  of  Suave  hair  spray, 
one  of  the  involved  Ilolene  Curtis  products.   Competitors 
of  Kroger  in  its  Atlanta  Division  in  1968,  would  have 
paid  15.28%  more  than  Kroger  paid  (to  include  adver- 
tisiiig  monies  received  in  Titlanta).   The  net  advantage 
for  the  third  quarter  was  23.20%.  21/  Every  Kroger 
Division  had  the  opportunity  to  so  benefit  by  virtue 
of  the  negotiations  of  Kroger  at  the  General  Office. 

ME RICO 


A.  DETROIT 

For  the  six  month  period  from  March  19  68  through 
August  1968,  Kroger's  Detroit  Division  received  allov.-- 
ances  on  controlled  and  private  label  biscuits  of  more 


rv   Ibid.  ' 

20/  Helene  Curtis  sales  invoices.  ' 

21/  Warmack  exhibit. 
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than  $13,400  22/  representing  over  13.3%  of  the  Detroit 
Division's  total  purchases  of  these  products  during 
that  time.  23/   During  this  period  Merico  sold  private 
and  controlled  label  biscuits  to  other  customers  who 
competed  with  the  stores  of  Kroger 's  Detroit  Division, 
none  of  whom  received  the  aforementioned  allowances.  24/ 

Herico  has  stated  that  Kroger  claimed  during  this 
period  of  tiiT.e  that  biscuits  .--.old  ufcl^r  a  Is'jpI  v.-ith 
a  great  degree  of  consuitier  acceptance  were  being  sold 
to  Kroger  competitors  at  a  lower  price  than  that  at 
which  Kroger  could  purchase  its  own  private  label 
biscuits  from  Merico.  25/   Kroger  demanded  a  discount 
if  it  were  to  continue  to  buy  Merico 's  controlled  and 
private  label  biscuits.   Merico  responded  to  the 
deioand  by  granting  the  discount.   The  staff  has  determined 
by  contacting  pertinent  personnel  26/  end  by  examining 
relevant  purchase  invoices  and  orders  and  accounts  receivable 
documents  that  there  was  no  reduction  in  the  price  of 
the  competing  product  to  the  competitors  of  Kroger  or  to 
Kroger  itself.  27/ 

B.  INDIANAPOLIS' 

During  a  one  month  period  beginning  Karch  24,  and  ending 
April  23,  1969,  Kroger 's  Indianapolis  Division  received 
over  $8,000  in  free  goods  by  virtue  of  a  new  account  offer 
consisting  of  one  free  case  of  biscuits  for  each  case 
purchased.  28/   The  agreement  to  sell  these  products  under 


22/   Kroger  accounts  receivable  invoices  and  lierico  credit 
memoranda . 

2  3/  V7armack  exhibit. 

24/  Herico  and  prospective  nonfavored  custoniars'  purchase 

and  sale  invoices  and  other  documents  and  5/26/72  interview  with 

Merico  president. 

2b/     Merico  letter  of  6/28/72. 

26/   Interview  with  Werner  Stark  of  H.  Stark  £>  Co. 

27/  Merico  and  prospective  nonfavored  customers'  purchase 
invoices  and  orders  and  accounts  receivable  documents. 

28/  Kroger  accounts  receivable  invoices  and  Merico  credit 
memoranda. 
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the  Kroger  label  was  reached  at  Kroger 's  General  Office 

and  was  conveyed  to  the  Kroger  divisions  in  January  1969.  29/ 

Merico's  second  quarter  1969  promotional  bulletin 
provided  for  one  free  case  with  each  one  purchased  for 
the  first  30  cays.  3  0/   Those  of  f  ers ,'  hov;evGr ,  were  as 
stated  in  the  bulletin,  introductory  offers  made  avail- 
able only  to  new  accounts.   Kroger  vjas  not  a  new  account 
as  of  the  second  quarter  of  1969,  inasmuch  as  it  purchased 
the  relevant  products  under  the  I-ierico  label  prior  to 
that  time.   Kierico  sold  these  biscuits  under  the  Merico 
label  to  customers  who  competed  with  Indianapolis 
Division  Kroger  stores.   None  of  the  l^rocer  competitors 
"or  wholesalers  v;ho  supplied  Kroger  competitors  received 
free  goods  for  the  purchase  of  the  products  in  question.  31/ 

THE  ORDER 

The  order  accepted  by  the  Bureau  requires  Kroger  to 
cease  and  desist  from  inducing  illegal  promotional  allow- 
ances in  connection  with  special  promotions  originating 
with  or  sponsored  by  Kroger  in  violation  of  Section  -5  of 
the  Federal  Trade  Coirunission  Act.   It  also  requires  record 
keeping  and  refunds  of  the  money  iCroger  received  from 
its  1968  Kroger  Revolution  Anniversary.   The  order  lias  four 
unusual,  although  not  totally  unprecedented,  features. 

First,  the  order  covers  products  consigned  to  Kroger 
as  v;ell  as  purchased.   The  staff  believes  the  scope  of  the 
Commission's  authority  under  Section  5  includes  consigned, 
as  well  as  purchased,  products. 

Second,  the  order  requires  record  keeping.   The  staff 
believes  this  is  a  significant  part  of  the  order.   The 


29/   Jan.  30,  1969  Kroger  General  Office  memorandum  to 
division  merchandisers  and  buyers. 

30/  Merico  2nd  quarter  1969  promotional  bulletin. 

31/  Merico  sales  invoices  and  credit  memoranda. 
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requirement  should  be  of  great  assistance  in  evaluating 
compliance.   On  the  other  hand,  it  should  not  require 
undue  effort  on  Kroger 's  part.   The  staff  believes 
that  record  keeping  requirements  should  be  seriously 
considered  in  future  Commission  orders,  especially 
those  involving  Robinson-Patman  Act  violations. 

Third,  the  staff  believes  it  especially  significant 
that  Kroger  is  required  to  refund  all  of  the  money  it 
received  for  the  involved  promotion.   This  provision 
builds  on  the  requirement  in  Buy-Rite  Foods,  Docket 
C-2237  (June  22,  1972).   In  the  Buy-Rite  Foods'  order 
the  respondent  v/as  required  to  "refund  to  each  supplier  • 
any  and  all  consideration  paid  to  respondent  v;hich 
was  improperly  received  and  constitutes  a  discriwinatory 
payment  pursuant  to  its  solicitation  in  the  [involved] 
promotional  campaign...."  (page  3)   In  this  case,  l>roger 
is  required  to  refund  all  of  the  money  it  received 
for  its  Kroger  Revolution  Anniversary.   Undoubtedly, 
some  of  the  money  Kroger  received  caroe  from  supplier's 
regular  promotional  payments  and  was  probably  not  in 
violation  of  Section  2(d).   Kroger  has,  however, 
advised  the  staff  that,  as  a  practical  matter,  it  would 
be  impossible  to  segregate  the  funds  into:  (1)  those 
received  from  suppliers'  regular  plans  and  (2)  those 
received  solely  because  of  the  inducement.   Thus,  since 
Kroger 's  solicitation  for  the  Kroger  Revolution  Anni- 
versary was  improper  and  since  the  funds  cannot  be 
segregated,  the  staff  believes  that  all  of  the  money 
should  be  refunded.   Kroger  should  not  be  permitted  to 
return  only  those  funds  it  believes  v;ere  improperly 
solicited.   In  situations  such  as  this,  the  respondent 
should  have  the  burden  of  specifically  accounting  for 
the  received  funds  or  else  having  to  refund  all  of 
them. 

Lastly,  the  order  is  limited  to  five  years.   This 
was  done  to  permit  the  staff  to  have  a  greater  degree  of 
flexibility  in  its  negotiations  of  consent  orders. 
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REC0^4M£N  DAT  IONS 

It  is  recommended  that  the  attached  complaint  and 
agreement  be  provisionally  accepted  and  placed  on  the 
public  record  with  a  service  copy  to  Norman  Diamond, 
Esquire. 

Respectfully  submitted, 


Goraon  Youngwood ,       / 

Robert  W.  Rosen,  ^^f',^^-     '~^ 
General  Attorneys, 
Bureau  of  Competition. 


APPROVED: 


Robert  E.  Liedqui^t, 
Assistant  Director, 
Bureau  of  Competition. 


See  separate  memorandum. 

Alan  S.  Ward, 

Director, 

Bureau  of  Competition. 

ACCOMPANYING:   (1)  Agreement,  (2)  Complaint, 

(3)  Decision  and  order  and 

(4)  Press  release. 

GYoungwood/RWRosen/RHCloe . 
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UNl'JhlJ  STATES  GOVERjnMENT 

Memorandum 

TO         :  Coininission.  date: 

Alan    S.    Ward, 
FKOM     :  Director, 

Bureau  of  Competition. 

^l'H'hct:  Tr'2  I'l'cror  Cor.'T'snv*,  ' 

File  nos.  691  0014  and  711  0027. 

This  investigation  of  Tiie  Kroger  Company  began  during 
the  pendency  of  the  Con^nission ' s  case  against  Colonial 
Stores,  Inc.  (Dkt.  Ko.  8768) .   An  attorney  for  Colonial 
complained  that  Kroger  v;as  engaged  in  soliciting  suppliers 
for  participation  in  an  "Anniversary  Prorr.otion"  similar 
to  the  type  of  activity  for  which  a  formal  complaint  had 
been  issued  against  Colonial.   An  investigation  v.-as  opened 
by  the  Atlanta  Field  Office  (File  No.  691  0014)  and  the 
facts  gathered  and  forwarded  to  this  Bureau.   Upon  receipt 
of  that  file,  the  investigation  was  expanded  into  a  cor.ipre- 
hensive  inquiry  into  Kroger 's  purchasing  relations  with 
some  two  dozen  suppliers,  (F. lie  No.  711  002-7).   Transmitted 
herewith  is  a  memo  summarizing  these  investigations. 
Accompanying  the  memo  are: 

1.  A  proposed  complaint  and  executed 
consent  order  covering  the  "special  promo- 
tional" situation  (File  No.  691  0014) ,  and 

2.  A  draft  memorandum  with  proposed 
complaint  and  order  v;hich  concern  a  wide 
variety  of  unlawful  inducing  and  receipt 
of  discriminatory  prices  by  Kroger.   This 
is  submitted  for  the  Commission's  informa- 
tion, to  permit  full  analysis  of  our 
recomjnendation . 

I  recommend  that  the  Contnission  accept  the  proffered 
consent  order  as  a  basis  for  closing  File  Nos.  691  0014 
and  711  0027.  */ 


■k'-'t 


*/      For  purposes  of  simplicity,  the  "special  promotional" 
investigation  will  be  referred  to  as  File  No.  691  0014  and 
the  expanded  investigation  as  File  No.  711  0027.   The  agree- 
ment signed  by  Kroger  carries  both  numbers  and  was  considered 
by  Kroger  and  the  staff  as  a  settlement  for  both. 


Ti  (■  r  ...... ^r  n.-.-^r  v,-.,!,-rU-  ,.,.  tU,  p.:-,-^n  r--V7f  p/,rr 
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File  No.  711  0027 

The  attached  draft  memo  recommends  a  complaint  against 
Kroger  for  a  large  variety  of  "inducing"  practices.   Without 
belaboring  the  point,  it  seems  to  me  incongruous  to  sue  a  food 
retailer  for  inducing  lower  supplier  prices  in  a  period  when 
food  prices  are  increasing  at  their  fastest  rate  in  tv;o 
decades.   Moreover,  the  evidence  we  have  (and  can  anticipate 
at  trial)  is  not  all  that  inccnsis tr»nt  v.vith  normal  price 
bargaining — '.vhich  is  not  only  desirable  but  absolutely 
necessary  for  meaningful  competition  to  take  place  in  a  free 

enterprise  economy.   There  is  no  evidence  in  the  memo  which . 

shows  competitive  injury.   There  is  no  indication  that  price 
reductions  are  not  being  passed  on  to  consumers.   TJiere  is  no 
evidence  that  Kroger  lied  to  suppliers  to  receive  favorable 
prices.   There  is  no  evidence  that  Kroger  browbeat  small 
suppliers  into  granting  prices  which  were  below  marginal 
costs.   There  is  no  evidence  that  Kroger  is  making  supernormal 
profits . 

On  the  contrary,  Kroger's  profitability  is  mediocre  to 
say  the  least.   The  suppliers  from  whom  Kroger  was  supposedly 
receiving  favorable  treatment  were  often  leading  firms  in 
oligopolistic  industries  (e.g.,  Kestinghouse,  ITT-rtorton , 
Frito-Lay) .   Prices  in  these  industries  fall  (if  at  all) 
only  under  pressure  from  large  buyers. 

These  are  not  the  only  defects  of  a  sweeping  attack  on 
Kroger's  dealings  with  its  suppliers.   Severe  problems  of 
proof  and  legal  precedent  would  complicate  the  issues  of 
"knowledge"  and  "injury."   It  is  one  thing  for  a  buyer  to  set 
up  a  special  "anniversary  sale"  and  ask  suppliers  to  sign 
self-serving  availability  statements  (as  was  done  in  Colonial 
Stores  and  Kroger  in  File  No.  691  0014)  ,  however,  it  is  another 
to  negotiate  for  prices  on  specific  products  which  are  purchased 
day-in  and  day-out  by  all  supermarkets  in  the  geographic  market. 
More  critical,  to  rely  upon  "inferences"  of  injury  is  not  in 
my  mind  sufficient  when  faced  with  the  reality  of  lov;er  prices. 
The  structure  of  the  food  markets  studied--Indianapolis , 
Atlanta  and  Detroit--casts  .-coxibt  on  the  inability  of  the 
"injured"  competitors  to  "defend"  themselves.   According  to  the 
figures  on  page  3  of  the  draft  m.emo,  the  five  or  six  ■corr'potitors 
who  account  for  between  69  and  74  percent  of  the  grocery  business 
in  the  cities  appear  to  be  firms  large  enough  to  wield  their 
own  clout. 
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Trying  the  proposed  case  will  consume  enormous  man-years. 
With  both  the  legal  and  economic  soundness  in  doubt,  I  urge 
that  this  file  be  closed. 

■  File  No.  691  0014 

This  file  is  concerned  with  a  specific  practice  which  is 
apparently  very  common  in  the  food  industry — the  solicitation 
of  special  advertising  allov;ances  for  one-time  promotions. 
The  specifics  in  this  case  involve  Kroger 's  Atlanta  Division's 
Mid-1968  "Ar.niversary  Promotion"  in  which  suppliers  were  asked 
to  buy  advertisements  in  a  special  tabloid  to  be  inserted  by 
Kroger  in  twenty-three  daily  and  weekly  newspapers.   Over  37 
advertisers  paid  from  $300  to  $2,200  each.   The  total  amount 
collected  was  over  $22,000.   While  pressure  for  secret  rebate  • 
or  a  special  price  on  a  specific  product  for  an  extended 
period  of  time  may  be  the  impetus  needed  to  set  off  a  chain 
reaction  of  lov;er  prices,  the  same  cannot  be  said  for  once- 
a-year  promotions  such  as  the  type  involved  here.   The 
peculiar  nature  of  this  type  of ^solicitation  is  that  it  is 
not  likely  to  be  reflected  in  reduced  prices  at  the  retail 
level  either  by  Kroger  or  anyone  else. 

The  staff  has  negtstiated  a  good  order  with  Kroger  vjhich 
will  hopefully  halt  the  arbitrary  receipt  of  "anniversary 
allowances,"   In  the  executed  order,  Kroger  agrees  to  refund 
the  total  amount  of  funds  granted  by  suppliers  in  connection 
with  the  Atlanta  Division  promotion.   Additionally,  Kroger 
agrees,  for  a  period  of  five  years  from  the  effective  date 
of  the  order,  that  it  will  not  incluce  or  receive  promotional 
allowances  except  to  the  extent  that  allowances  are  made 
available  in  the  regular  course  of  business. 

The  five-year  limitation  on  the  order  is  unusual  in 
Coirimission  Robinson-Patman  orders,  which  commonly  extend  in 
perpetuity.   However,  I  feel  that  a  five-year  limit  is 
warranted  because  of  compliance  realities.   Additionally, 
it  was  a  necessary  quid  pro  quo  for  Kroger 's  agreem.ent  to 
refund  the  monies  unlawfully  obtained.   I  feel  confident 
that  the  refund  provision  will  have  a  greater  deterrent 
effect  upon  Kroger  as  well  as  other  firms  in  the  industry 
than  will  an  order  which  extends  forever  in  theory,  but  for 
a  very  limited  period  in  practice. 
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I  reconunend  that  the  tendered  offer  be  accepted, 

Resp)°ctfullv' submitted, 
/ 

--■■  •  ■:  ..''  /  '-.  •'  -■  -  -'  •'■ 

Alan  S.  v:ard, 

Director, 

Bureau  of  Competition. 


Attachment, 
FLipson/jam. 
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UNITED  STATES  GOVERNMENT 

Memorandum 


TO 


FROM 


Secretary   .  ^•■^ie- March  12,  1974 

Bureau  of  Competition 


SUHTPf^r " 

■'        ■   The    Kroger   Company,    Request    for    Access,    File    Nos . 
o91    0014,     711    0027 


This    responds    to    your  memorandum    renuestinj    that 
relevant    material    in    the    Bureau    files    relating    to    the 
captioned   matter   be    forwarded    to    your  office    for  ex- 
amination   by    a    representative    of    the    Special    Sub- 
committee   on    Investigations    of    the    House    Committee    on 
Interstate    and   Foreign    Commerce. 

The    Bureau    files    in    this    matter    are    attached.       It 
is    believed    that    these    files    only    contain    copies    of 
material    contained    in    the    7-digi t    files.       Please    re- 
turn   these    files    to    the    Bureau   of   Competition    record 
room    (Room   388)    when    your  examination    of    them    is    com- 
ple  ted. 

The   Office    of    the    Bureau    Director   and    the 
Bureau's    Office    of   Evaluation    do    not    have    any    files 
relating    to    the    Kroger  matter.       Assistant    Director 
Robert    Liednuis t    (ext.    35075)    and    Attorneys   Gordon 
Youngwood    (ext.    37215)    and   Robert    Rosen    (ext.    37144) 
maintain    in    their   possession    personal    files    relating    to 
Kroger;    however,     their    files    also   merely   contain    dup- 
licate   copies    of   material    in    the    7-digi t    files.       Sub- 
committee   investigators    have    already    been    in    contact 
with    Messrs.    Liedquist    and   Youngwood.       If    it    is 
necessary    to   examine    their   files,     they   may    be    con- 
tacted   directly. 


w 


If  there  are  any  questions,  the  undeisigned  may 
be  contacted  on  extension  23198. 


<^,7l^-^^ 


Louis    C.    Keiler 
Assistant    to    the    Director 
Bureau   of    Competition 


Buy  U.S.  .S'.n';>:gj  Bo/itfs  Keguhrly  en  the  Payroll  Savings  Plan 
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UNITED    STATES    GOVERNMENT 

Memorandum 


TO    :  CoiTcnissior.ers 

Bureau  of  Competition 


date:  February  21,  19  74 


FROM 


Secretary 


subject:  Attached  Minute  in  The  Krogar  Corr.par.y , 

Request  for  Access,  File  Nos .  691  0014,  711  0027. 


By  the  attached  Mnute/the  Coiumission  yesterday 
granted  request  of  the  Special  Subcommittee  on  Investi- 
gations, House  Committee  on  Interstate  and  Foraign 
Commerce,  for  access  to  all  files  in  captioned  matter, 
including  "the  Commissioners'  files  and  all  internal 
files  and  memoranda". 


The  7-digit  files  are  in  process  of  being  assembled 
in  my  office.   A  full  response  will  require  that  the 
files  of  the  Commissioners  be  examined  and  copies  of 
relevant  material  referred  to  m.e  for  examination  by 
Subcommittee  representatives. 

It  is  therefore  requested  that  copies  of  relevant 
material  in  the  Commissioners'  and  Bureau  files  be 
foCT^arded  to  my  office. 


Respectfully  submitted. 


Q.  z^^-:. 


Charles  A.  Tobin 
Secretary 


Attachment 
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FEDERAL 

TRADE 

COMMISSION 


■"►^^z' 


ri 


WASHINGTON,  D.  C.  20580 

For  further  Information  call:   Office  of  Public  Information  (202)  962-7114 

FOR  RELEASE  AFTER  7:00  A.M.,  EDT,  Wednesday,  August  1,  1973 

COMMISSION  ORDER  FORBIDS  KROGER  TO  ASK  FOR  OR  ACCEPT 
PREFERENTIAL  PROMOTIONAL  PAYMENTS;   REQUIRES  REFUNDS 

A  consent  order  provisionally  accepted  by  the  Federal  Trade  Commission  prohibits  The  Kroger  Co.,  lOlA 
Vine  St.,  Cincinnati,  Ohio,  from  inducing  and  receiving  discriminatory  special  promotional  allowances  for 
a  five-year  period. 

Also,  Kroger  must  refund  all  payments  solicited  from  suppliers  for  Its  1968  Atlanta  Division's  Kroger 
Revolution  Anniversary,  and  set  up  and  maintain  a  file  available  to  the  FTC  giving  particulars  on  pro- 
motional payr:ents  Induced  and  received  by  It. 

The  conplaint  alleges  that: 

.  As  a  result  of  Kroger's  solicitation  for  the  above  special  promotion  held  in  May  and  June,  1968,  about 
37  suppliers  paid  its  Atlanta  Division  approximately  $22,000  in  return  for  the  promotion  of  their 
products  in  the  manner  Indicated  in  the  Kroger  solicitation. 

.  Many  of  these  37  participants  did  not  make  similar  promotional  allowances  available  on  a  proportion- 
ally equal  basis  to  their  customers  in  competition  with  stores  of  Kroger's  Atlanta  Division,  and 
Kroger  knew  or  should  have  known  this. 

On  January  1,   1972,  the  complaint  says,  Kroger  had  1,431  retail  grocery  stores  in  20  states.   Its 
1971  sales  exceeded  $3.7  billion,  making  it  the  third  largest  grocery  chain  in  the  U.S. 

The  coinplaint  and  agreed-to  order  will  remain  on  the  public  record  from  August  1,  1973  through  August 
30,  1973.   Comments  from  the  public  received  during  this  period  will  become  part  of  the  public  record. 
The  FTC  may  withdraw  its  acceptance  of  the  agreement  after  further  consideration* 

The  agreement  is  for  settlement  purposes  only  and  does  not  constitute  an  admission  by  the  respondent 
that  it  has  violated  the  law.   When  Issued  by  the  Commission  on  a  final  basis,  a  consent  order  carries  the 
force  of  law  with  respect  to  future  actions.   A  violation  of  such  an  order  may  result  in  a  civil  penalty 
up  to  55,000  per  violation  being  imposed  upon  a  respondent. 


m» 


APPENDIX  E 

TYSONS  CORNER  REGIONAL  SHOPPING  CENTER,  ET  AL.  v.  FEDERAL 

TRADE  COMMISSION,  ET  AL.* 

Civil  Action   No.   1125-72— F.T.C.    Docket   8886 

(United  States  District  Court,  District  of  Columbia,  July  13,  1972) 

(A  bureau  director's  participation  in  a  case  against  respondent  prior  to  his 
appointment  to  the  F.T.C.  is  not  a  procedural  infirmity  warranting  intervention 
by  this  court  in  an  incompleted  proceeding.  Standard  of  Conduct  Sec.  0.735-10 
was  not  violated.  Since  plaintiffs  would  not  be  irreparably  injured,  the  proceed- 
ing will  go  forward,  the  court  denying  a  preliminary  injunction.) 

George  W.  Wise,  Washington,  D.C.,  for  Tysons  Corner  Regional  Shopping  Cen- 
ter and  Woodward  and  Lothrop,  Inc. ;  James  C.  MeKaij,  Washington,  D.C.,  for 
May  Dept.  Stores  Co.,  for  plaintiffs. 

Harold  T.  Titus,  Jr.,  Joseph  M.  Hannon,  Gil  Zimmerman  and  Ronald  M.  Diet- 
rich, Washington,  D.C.,  for  defendants. 

Pratt,  District  Judge. 

*Not  reported  in  Federal  Reporter.  Reported  in  Trade  Reg.  Rep.  If  74.091,  at  92,487 
(1972  Trade  Cases).  Appeal  to  Court  of  Appeals  denied,  July  24,  li972.  For  case  before 
Commission  see  —  F.T.C.  — . 

Findings  of  Fact  and  Conclusions  of  Law 

This  matter  having  come  before  the  Court  on  plaintiffs'  motion  for  a  prelimi- 
nary injunction  and  on  defendants'  opposition  thereto ;  defendants  also  having 
suggested  pursuant  to  Rule  12(h)  (3)  of  the  Federal  Rules  of  Civil  Procedure 
that  the  Court  now  dismiss  the  action  for  lack  of  jurisdiction ;  upon  considera- 
tion of  the  foregoing,  the  complaint,  exhibits  and  other  papers  of  record  and  the 
Court  having  heard  oral  argument  in  open  Court  on  July  7,  1972,  the  Court  view- 
ing the  allegations  in  the  complaint  in  the  light  most  favorable  to  plaintiffs' 
claims,  makes  the  following  Findings  of  Fact  and  Conclusions  of  Law : 

FINDINGS   OF   FACT 

1.  Plaintiffs  are  respondents  in  an  adjudicative  proceeding  presently  pending 
before  the  Federal  Trade  Commission  ( "Commission" )  under  FTC  Docket  No. 
8886.  The  complaint  which  initiated  the  FTC  proceeding  was  issued  on  May  S, 
1972.  The  administrative  complaint,  in  general,  charges  that  Tysons  Corner  Re- 
gional Shopping  Center  ("Tysons")  is  one  of  the  nation's  largest  regional  shop- 
ping centers,  and  that  May  Department  Store  Company  ("May  Company") 
through  its  subsidiary  the  Hecht  Company,  and  Woodward  and  Lothrop,  Inc. 
("Woodward")  are  large  department  store  operators  in  the  Washington,  D.C. 
metropolitan  area  and  that  they  are  major  tenants  of  Tysons.  The  complaint 
further  charges  that  May  Company  and  Woodward,  in  lea.sing  store  space  at 
Tysons,  induced  Tysons  to  execute  leases  with  them  which  included  provisions 
giving  May  Company  and  Woodward  the  power,  individually,  to  exclude  com- 
petitors from  leasing  store  space  at  Tysons,  and  the  power  to  exercise  control 
over  the  conduct  of  the  business  operations  of  other  tenants  of  Tysons,  and  that 
City  Stores  Company,  operator  of  Lansburgs'  department  stores,  subsequently 
also  executed  a  .similar  lea.se  with  the  knowledge  and  con.sent  of  May  Company 
and  Woodward.  The  complaint  finally  charges  that  .such  lease  provisions  restrain 
competition  in  the  retail  distribution  of  goods  and  services,  and  that  the  execu- 
tion of  these  lea.se  provisions  and  their  enforcement  by  each  of  the  parties  to  the 
leases  are  unfair  methods  of  competition  prohibited  by  Section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  §45. 

(381) 


382 

2.  The  Commission's  complaint  followed  an  investigation  by  the  Commission 
of  restrictive  leasing  practices  at  Tysons  Corner  Regional  Shopping  Center.  The 
investigation  was  conducted  by  the  Commission's  Bureau  of  Competition,  in  con- 
nection with  its  general  investigation  of  restrictive  leasing  practices  in  shopping 
centers.  A  complaint  was  issued  at  the  same  time  (FTC  Docket  No.  8885)  agaiust 
Ginibel  Brothers,  Inc.,  for  engaging  in  similar  restrictive  leasing  practices  in 
leasing  store  space  in  other  regional  shopping  centers  throughout  the  country. 

3.  Mr.  Allen  !S.  Ward  is  presently  the  Director  of  the  Bureau  of  Competition  of 
the  Federal  Trade  Commission  and  has  held  that  position  since  November  1,  1970. 

4.  Prior  to  becoming  director  of  the  Commission's  Bureau  of  Competition,  Mr. 
Ward  had  been  a  partner  in  the  Washington,  D.C.  law  firm  which  had  represented 
Dalmo  Sales  Company  ("Dalmo")  in  an  antitrust  case  brought  by  that  company 
against  plaintiffs  and  City  Stores  Company.  The  complaint  charged  that  plaintiffs 
and  City  Stores  Company  had  violated  the  Sherman  Act,  15  U.S.C.  §§1,  2,  by 
entering  into  a  group  boycott  and  preventing  Dalmo  from  leasing  store  space  at 
Tysons.  Mr.  Ward's  activities  in  the  litigation  were  limited  to  taking  part  in  the 
decision  to  represent  Dalmo,  discussing  the  case  and  the  issues  with  attorneys 
who  were  responsible  for  the  litigation,  reviewing  one  of  the  briefs  filed  by  the 
plaintiffs,  and  attending  the  oral  argument  in  the  court  of  appeals.  Mr.  Ward 
shared  in  the  fee  his  firm  received  in  the  litigation. 

6.  The  Dalmo  case  was  settled  on  August  3,  1970.  The  fee  received  by  Mr. 
Ward's  firm  for  representing  Dalmo  was  paid  and  his  firm's  representation  of 
Dalmo  in  the  matter  was  ended  before  Mr.  Ward  left  his  firm  and  assumed  his 
duties  as  Director  of  the  Commission's  Bureau  of  Competition. 

7.  Mr.  Ward  assumed  his  position  as  a  Director  of  the  Commission's  Bureau  of 
Competition  on  November  1,  1970.  Prior  to  that  time,  starting  on  February  8,  1969, 
the  staff  of  the  Commission's  Bureau  of  Competition  had  been  conducting  an 
inquiry  of  restrictive  leasing  practices  in  shopping  centers,  including  the  leases 
involved  in  leasing  store  space  at  Tysons ;  in  July  1970,  the  staff  of  the  Bureau 
of  Competition  determined  that  shopping  center  leasing  practices  should  receive 
top  priority  in  the  Bureau  of  Competition  and  on  September  16,  1970,  the  Com- 
mission was  granted  clearance  by  the  Department  of  Justice  to  proceed  with  an 
investigation  of  Tysons.  By  late  September  or  early  October  1970,  the  attorneys 
in  the  Bureau  of  Competition  assigned  to  the  shopping  center  investigation  had 
determined  to  concentrate  their  investigational  efforts  on  Gimbel  Brothers,  Inc., 
and  Tysons. 

8.  On  November  24,  1970,  three  and  one-half  weeks  after  Mr.  Ward  became 
director,  the  staff  of  the  Commission's  Bureau  of  Competition,  after  approxi- 
mately three  months  of  informal  investigation,  recommended,  and  Mr.  Ward 
approved,  the  opening  of  a  formal  investigation  under  FTC  File  No.  711  0046,  of 
plaintiffs'  leasing  practices  at  Tysons. 

9.  Thereafter,  Mr.  Ward  had  general  supervision  of  the  formal  investigation 
as  Director  of  the  Bureau  of  Competition.  The  primary  responsibility  for  the 
investigation,  however,  was  assigned  to  John  L.  Ferguson,  Assistant  to  Mr. 
Ward,  who  worked  under  the  inunediate  supervision  of  Mr.  Ernest  G.  Barnes,  an 
Assistant  Director  of  the  Bureau.  Mr.  Ferguson  was  assisted  by  Commission  at- 
torneys Alan  S.  Ransom  and  Barbara  Wiggs. 

10.  Mr.  Ward  was  not  involved  in  organizing  the  investigation,  drafting  re- 
quests for  information,  preparing  the  memorandum  recommending  a  complaint 
or  drafting  the  formal  complaint  or  proposed  order.  His  actual  participation  was 
limited  to  consulting  with  the  staff  at  times  on  the  progress  of  the  investigation, 
and  forwarding  to  the  Commission  with  his  approval  the  .staff  recommendation 
that  a  complaint  issue  against  plaintiffs. 

11.  Upon  receipt  of  the  staff  recommendation,  the  Commission  made  its  own 
independent  evaluation  respecting  whether  this  complaint  .should  issue.  Ba.sed 
on  the  evideu'^'e  on  file,  the  Commission  decided  that  a  proposed  complaint  should 
issue  under  the  Commi.ssion's  consent  order  procedures,  16  CFR  §§2.31-2.35. 
Plaintiffs,  accordingly,  were  notified  by  the  Commission  of  its  intention  to  insti- 
tute a  formal  proceeding  against  plaintiffs,  and  were  also  served  with  a  copy  of 
the  proposed  complaint  and  proposed  form  of  order. 

12.  On  receipt  of  the  notice  of  the  proposed  complaint  and  order,  plaintiffs 
sought  to  have  tlie  i)roceeding  settled  by  entry  of  a  consent  order. 

13.  Plaintiffs'  initial  settlement  discussions  were  with  Commission  attorneys 
Barnes,  Ransom  and  Wiggs.  On  September  2,  1971,  after  being  unable  to  reach 
an  agreement  with  the  staff,  jilaintiffs'  counsel  requested  Mr.  Ward  to  personally 
take  part  in  the  consent  settlement  negotiations,  and  Mr.  Ward  did  so. 
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14.  Plaintiffs  thereafter  negotiated  directly  with  Mr.  Ward  for  approximately 
two  months  in  an  attempt  to  persuade  Mr.  Ward  of  the  propriety  of  their  pro- 
posed settlement,  without  raising  any  question  as  to  Mr.  Ward's  qualifications  to 
participate  in  the  negotiations. 

15.  On  November  1971,  it  became  apparent  that  plaintiffs  and  the  Commission's 
staff  could  not  agree  on  a  satisfactory  settlement.  On  notice  to  plaintiffs  by  the 
staff,  the  entire  file,  including  the  staff's  recommendations  and  plaintiffs'  written 
proposals,  was  submitted  to  the  Commission,  pursuant  to  Section  2.34  of  the 
Commission's  Rules,  16  C.P\R.  §  2.34.  Also  forwarded  to  the  Commission  was 
plaintiffs'  request  to  Mr.  Ward  that  they  be  furnished  with  copies  of  the  materials 
submitted  by  rhe  staff  to  the  Commission  concerning  their  written  proposals  so 
that  plaintiffs  niight  have  the  opportunity  to  comment  thereon.  This  request  had 
been  denied  !)y  Mr.  Ward  on  the  grounds  that  the  Commission's  rules  do  not 
provide  for  furnishing  plaintiffs  with  copies  of  the  staff's  comments  to  the 
Commission. 

16.  Thereafter  and  for  the  first  time,  plaintiffs,  by  letter  dated  December  14, 
1971,  raised  the  question  of  the  propriety  of  Mr.  Ward's  participation  in  the 
proceedings.  Specifically,  they  stated  that  thej  were  concerned  as  to  whether  his 
participation  m  the  matter  was  consistent  with  the  Commission's  Standards  of 
Conduct  as  set  forth  in  subparagraphs  (d)  and  (f)  of  Section  0.735-10  of  the 
Commission's  Procedures  and  Rules  of  Practice. 

17.  On  January  18,  1972,  after  meeting  with  Mr.  Ward,  plaintiffs  wrote  Mr. 
Ward  and  stated  that  they  were  of  the  opinion  that  Mr.  Ward's  participation  in 
the  case  violaf-.ed  Section  0.735-10  of  the  Federal  Trade  Commission's  Standards 
of  Conduct,  16  C.F.R.  §  0.735-10.  Specifically,  they  asserted  that  Mr.  Ward's  con- 
duct violated  the  following  portions  of  16  CFR  §  0.735-10 : 

An  employee  shall  avoid  any  action,  whether  or  not  specifically  prohibited  by 
this  part,  which  might  result  in.  or  create  the  appearance  of  : 

3f!  S}i  S|S  ■!«  afC  SfC  9|C 

(d)   Losing  complete  independence  or  impartiality  ; 

4:  *  4:  iC  4:  *  * 

(f)  Affecting  adversely  the  confidence  of  the  public  in  the  integrity  of  the 
(xovernment. 

They  requested  Mr.  Ward  to  join  with  th^m  in  an  application  to  the  Commission 
that  the  proposed  complaint  should  be  withdrawn  and  the  entire  matter  be  recon- 
sidered dc  novo  by  the  Commission  on  the  basis  of  an  evaluation  by  staff  person- 
nel not  subject  to  Mr.  Ward's  supervision. 

18.  Mr.  Ward  replied  and  declined  to  join  in  any  such  recommendation.  He  did 
not  agree  that  the  Commission's  standards  of  ethical  conduct  had  been  breached 
by  his  participation,  or  that  plaintiffs  had  any  reason  to  complain  of  his  im- 
partiality. He  did,  however,  request  them  to  bring  the  matter  to  the  Commission 
for  its  consideration. 

19.  Plaintiffs  moved  before  the  Commission  for  withdrawal  of  the  proposed 
complaint  and  for  reconsideration  of  the  matter  dc  noiH)  on  the  basis  of  an  evalua- 
tion by  staff  personnel  not  subject  to  Mr.  Ward's  supervision. 

20.  On  May  3,  1972,  the  Commission  responded  to  plaintiffs'  motion.  By  letter 
of  the  Secretary,  plaintiffs  were  informed  that  the  Commission  had  denied  the 
motion.  At  the  same  time,  the  Secretary  made  available  to  plaintiffs  the  afl3davits 
submitted  by  Mr.  Ward  and  members  of  his  staff  regarding  Mr.  Ward's  partici- 
pation in  the  matter. 

21.  On  May  12.  1972,  the  Commission  served  upon  plaintiffs  its  formal  com- 
plaint commencing  the  adjudicative  proceeding  in  Docket  No.  8886.  In  a  letter 
accompanying  the  complaint  the  Commission  stated  that  the  Commission  had 
given  careful  consideration  to  plaintiffs'  proposed  settlement  and  had  rejected  it 
as  inadequate.  The  Commission  denied  plaintiffs'  request  for  copies  of  materials 
filed  with  the  Commission  by  the  staff  relating  to  plaintiffs'  submission  to  the 
staff,  and  also  denied  plaintiffs'  request  filed  with  their  written  proposals  for 
oral  arguments  on  their  written  proposals  and  for  industrywide  hearings. 

22.  At  the  oral  hearing  before  this  Court  on  July  7,  1972,  plaintiffs'  counsel 
questioned  the  sufficiency  of  Mr.  Ward's  aflBdavit  which  explained  his  conduct  in 
the  administrative  proceedings  (Exhibit  B  to  the  Complaint).  Mr.  Ward  was 
present  in  Court  and  the  Court  and  counsel  for  defendants  afforded  plaintiffs' 
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counsel  the  opportunity  to  cross-examine  Mr.  Ward  with  respect  to  the  matters  in 
his  aflSdavit.  Plaintiffs'  counsel  declined  to  take  advantage  of  this  opportunity  to 
cross-examine  Mr.  Ward. 

CONCLUSIONS     OF    LAW 

1.  Plaintiffs  have  not  demonstrated  that  they  are  likely  to  prevail  on  the  merits 
of  their  complaint. 

2.  Plaintiffs  will  not  be  irreparably  injured  if  a  preliminary  injunction  is  de- 
nied. Plaintiffs  will  have  an  adequate  remedy  in  the  judicial  review  afforded  them 
under  15  U.S.C.  §  45  of  any  Commission  order  to  cease  and  desist. 

3.  The  likelihood  of  harm  to  defendants,  if  the  Commission's  proceeding  is 
.stayed,  and  the  public  interest  both  require  that  the  Commission's  administra- 
tive proceeding  in  FTC  Docket  88S6  l)e  allowed  to  go  forward. 

4.  The  procedural  infirmity  in  the  administrative  proceedings  alleged  by 
plaintiffs  does  not  present  t,he  exceptional  case  warranting  district  court  inter- 
vention in  the  uncompleted  administrative  proceedings.  The  issue  in  question 
can  be  raised  by  plaintiffs  on  judicial  review  of  a  final  Commission  order,  if  a 
final  order  is  issued  in  the  administrative  proceeding.  No  important  constitutional 
or  statutory  rights  of  plaintiffs  appear  to  have  l>een  violated.  Upon  suggestion  by 
the  defendants  pursuant  to  Rule  12(h)  (3)  of  the  Federal  Rules  of  Civil  Proce- 
dure, the  Court  will  dismiss  this  action  for  lack  of  jurisdiction  over  the  subject 
matter.  Sterling  Drug,  Inc.  v.  Federal  Trade  Commission,  U.S.  App.  D.C.  450  F.2d 
698,  710-711   (1971). 

Accordingly,  the  motion  for  a  preliminary  injunction  shall  be  denied  and  the 
complaint  shall  be  dismissed  for  lack  of  jurisdiction  over  the  subject  matter,  and 
the  Court  will  enter  an  appropriate  order. 

ORDER 

Upon  consideration  of  plaintiffs'  motion  for  a  preliminary  injunction,  defend- 
ants' opposition  thereto,  the  complaint,  exhibits  and  other  papers  of  record,  and  a 
hearing  having  been  held  in  open  court  on  July  7,  1972,  and  defendants  having 
suggested  pursuant  to  Rule  12(h)  (3)  of  the  Federal  Rules  of  Civil  Procedure 
that  the  Court  now  dismiss  the  action  for  lack  of  jurisdiction  over  the  subject 
matter,  and  this  Court  having  made  its  findings  of  fact  and  conclusions  of  law,  it 
is  by  the  Court  on  this  13th  day  of  July  1972,  hereby 

Ordered,  That  plaintiffs'  motion  for  a  preliminary  injunction  be  denied,  and  it 
is  further 

Ordered,  That  pursuant  to  the  suggestion  of  lack  of  subject  matter  jurisdiction 
made  by  defendants,  the  complaint  sua  spontc  be,  and  the  same  hereby  is  dis- 
missed for  lack  of  jurisdiction  over  the  subject  matter. 


APPENDIX  F 

REPORT  OF  THE  ABA  COMMISSION  TO   STUDY  THE 
FEDERAL  TRADE  COMMISSION 

3.  Appraisal  of  Specific  Aspects  of  FTC  Enforcement  Activity 

111  recent  years,  FTC  enforcement,  with  few  exceptions,  has  been  limited  to 
enforcement  of  the  Robinson-Patman  Act,  some  investigations  and  formal  pro- 
ceedings under  Section  5  of  the  FTCA  concerning  antitrust  problems  in  con- 
nection with  vertical  distributicm  arrangements,  and  economic  studies,  reports, 
promulgation  of  guidelines,  and  formal  proceedings  challenging  mergers  under 
Section  7  of  the  Clayton  Act  and  Section  5  of  the  FTCA. 

A.     ROBIN  SON-PATM  AN     ENFORCEMENT 

We  note  the  large  and  growing  body  of  uniformly  critical  opinion  questioning 
the  FTC's  enforcement  of  the  Robinson-Patman  Act,'"^  and,  in  particular,  of 
the  per  .sc  and  quasi  per  se  rules  embodied  in  2(c)  of  the  Act  (dealing  with  the 
payment  of  brokerage),  2(d)  (dealing  with  payment  to  customers  for  services 
rendered),  and  2(e)  (dealing  with  the  furnishing  of  services  to  customers). 
Many  of  these  critics  have  observed  a  tendency  on  the  part  of  the  FTC  to  in- 
terpret the  price  discrimination  provisions  of  the  Act  so  as  to  equate  injury 
to  a  particular  competitor  with  injury  to  the  competitive  process.  They  have 
also  noted  that  such  enforcement  has  been  detrimental  to  the  consumer  in  its 
tendency  to  suppress  price  competition,  deter  experimentation  with  new  and 
more  efficient  methods  of  distribution,  and  erect  barriers  to  entry  into  new 
markets   by  highly   competitive,  geographically  diversified  firms. 

The  FTC  itself,  in  recent  years,  has  de-emphasized  formal  proceedings  en- 
forcing the  Robinson-Patman  Act.  In  addition,  many  recent  pronouncements 
by  the  FTC  in  the  Robinson-Patman  area  have  reflected  increasingly  sharp 
differences  of  policy  among  the  Commissioners,  with  a  multiplicity  of  opinions 
precluding  any  clear  guidance  as  to  the  meaning  of  the  Act.^°^  There  is  now  wide- 
spread imcertainty  among  Imsinessmen  and  their  advisors  as  to  how  to  comply 
with  this  statute. 

We  are  persuaded  that  the  time  has  come  for  the  FTC  to  initiate  a  study 
and  appraisal  of  the  compatibility  of  the  Robinson-Patman  Act  and  its  current 
interpretations  to  the  attainment  of  antitrust  objectives.  Pending  completion 
of  this  study  and  report,  we  recommend  that  the  FTC  focus  enforcement  of  the 
Act  on  instances  in  which  injury  to  competition  is  clear,  taking  into  account 
the  consumer  interest  in  vigorous  price  competition  and  the  fact  that  the  Act's 
principal  purjiose  is  to  curb  abu.ses  of  mass-buying  power  by  large  firms.  A'so, 
the  FTC  should  direct  its  enforcement  proceedings  under  Section  2(c),  (d)  or 
(e)  of  the  Act  to  cases  in  which  injury  to  competition  exists. 

B.      DISTRIBUTION      PROBLEMS 

In  the  last  year  or  two  the  FTC  has  virtually  abandoned  efforts  to  Tise  Sec- 
tion .3  of  the  Clayton  Act  of  Section  5  of  the  FTCA  to  proceed  against  alleged  anti- 
trust violations  involving  distribution  arrangements.  The  stated  reason  is  that 
the  agency  has  received  few  complaints  charging  such  violations. 


i"i  iSpe,  e.g.,  Edwards,  The  Price  Discrimination  Law  (1959);  Annual  Report  of  the 
Council  of  Economic  Aflvi.iers  109  (1969)  ;  Report  of  the  Attorney  OenernVs  National 
Committee  to  SItudy  the  Antitrust  Lav.t  1.55-221  (1955)  ;  Task  Force  on  Productivity  and 
Competition  (1969)  ("Stipler  Report"),  reprinted  In  Antitrust  &  Trade  Reg.  Rep.  No.  413 
(June  10,  1969)  ;  White  House  Task  Force  Report  on  Antitrust  Policy  (1968)  ("Neal 
Rei)ort"),  reprinted  in  Antitrust  &  Trade  Retr.  Rep.  No.  411   (May  27,  1069). 

in2  .<?pe.  e.ij.,  .Jewel  Co.,  No.  ,S7S6-,S790  (FTC  .Tulv  2i2.  1969)  ;  National  Dairy  Prods.  Corp., 
^  ecu  Trade  Ret?.  Rep.  K  18.027  (FTC  1967)";  Dean  Millv  Co.,  [1965-1967  Transfer 
Binder]  CCH  Trade  Rep.  Rep.  H  17, .357  (FTC  1965). 
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This  appears  to  us  to  be  another  complicated  and  economically  significant  area 
where  the  FTC  has  foregone  opportunities  to  participate  in  the  constructive 
development  of  law  that  might  contribute  to  the  attainment  of  antitrust  objectives. 
A  cursory  review  of  private  antitrust  litigation  reveals  that  problems  in  this 
area — of  dual  distribution,  territorial  confinement  and  other  limitations  on 
franchises,  price  squeeze — are  among  the  most  perplexing  facing  the  courts  and 
the  business  community. 

These  are  areas  of  law  in  which  the  expertise  of  the  FTC  could  be  employed  to 
enlighten  the  business  community  and  the  courts.  We  do  not  mean  to  suggest 
that  all  of  the  mentioned  practices  are  anticompetitive.  Since  the  mentioned  prac- 
tices may  or  may  not  be  anticompetitive,  the  FTC  can  play  an  important  role  in 
defining  those  which  should  be  prohibited.  Moreover,  the  FTC  has  the  unique 
capacity  for  making  this  determination  through  industry  guides  rather  than 
through  litigation.  The  important  point,  we  reiterate,  is  that  matters  are  in- 
volved with  which  the  courts  have  been  forced  to  deal  without  the  expert  assist- 
ance that  should  be  forthcoming  from  the  FTC. 
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